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THE 

INDIAN  EVIDENCE  ACT. 

No,  1  or  1872. 
(  AS  AMENDED  BY  ACT  XVIII  OF  1872. ) 

PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA  IN  COUNCIL. 

(Received  the  assent  of  the  Governor  General  on  the 

15th  March  1872.) 


WHEREAS  it  is  expedient  to  consolidate,  define  and 
amend  the  Law  of  Evidence  :  it  is  hereby 
enacted  as  follows  :- 

PART  I. 

RELEVANCY  OF  FACTS. 
CHAPTER  I. 
PRELIMINARY. 

1.  This  Act  may  be  called  "The  Indian 
Evidence  Act,  1872." 

It  extends  to  the  whole  of  British  India,    and  applies  to 
all   judicial   proceedings   in  or  before  any 
Court,  including  Courts  Martial,  but  not  to 
affidavits  presented  to  any  Court  or  officer,  nor  to  proceed- 
ings before  an  arbitrator  ; 

Commence-  and     it  shall   come  into  force   on   the 

ment  of  Act.          firgt  day  of  September  1872: 

Repeal  of  En-         2.     On  and  from  that  day  the  follow- 
actments.  ing  iaws  8hall  be  repealed  : — 

(1.)     All  rules  of  evidence  not  contained  in  any  Statute, 
Act  or  Regulation  in  force  in  any  part  of  British  India  : 
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(2.)  All  such  rules,  laws  and  regulations  as  have 
acquired  the  force  of  law  under  the  twenty-fifth  section  of 
'The  Indian  Councils'  Act,  1861,'  in  so  far  as  they  relate 
to  any  matter  herein  provided  for  ;  and 

(3.)  The  enactments  mentioned  in  the  schedule  hereto, 
to  the  extent  specified  in  the  third  column  of  the  said 
schedule. 

But  nothing  herein  contained  shall  be  deemed  to  affect 
any  provision  of  any  Statute,  Act  or  Regulation  in  force  in 
any  part  of  British  India  and  not  hereby  expressly  repealed. 

3.     In   this   Act  the   following  words  and  expressions 
Interpretation-    are  used  in  the  following   senses,   unless 
clause.  a    contrary   intention    appears   from    the 

context  : — 

"  Court"  includes  all  Judges  and  Magistrates  and  all  per- 
sons, except  arbitrators,  legally  authorized 
to  take  evidence. 

"Fact."  "Fact"  means  and  includes — 

(1)  anything,  state  of  things,  or  relation  of  things,  cap- 
able of  being  perceived  by  the  senses  ; 

(2)  any   mental  condition   of    which  any    person    is 
conscious. 

Illustrations. 

(o.)  That  there  are  certain  objects  arranged  in  a  certain 
order  in  a  certain  place,  is  a  fact. 

(6.)     That  a  man  heard  or  saw  something  is  a  fact. 

(c.)    That  a  man  said  certain  words  is  a  fact. 

(</.)  That  a  man  holds  a  certain  opinion,  has  a  certain 
intention,  acts  in  good  faith,  or  fraudulently,  or  uses  a  parti- 
cular word  in  a  particular  sense,  or  is  or  was  at  a  specified 
time  conscious  of  a  particular  sensation,  is  a  fact. 

(e.)     That  a  man  has  a  certain  reputation  is  a  fact. 

One  fact  is  said  to  be  relevant  to  another  when  the  one 
-is  connected  with  the  other  in  any  of  the 
ways  referred  to  in  the  provisions  of   this 
Act  relating  to  the  relevancy  of  facts. 
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The  expression  "Facts  in  issue"  means 

"Facts  in  issue."      and  includes_ 

any  fact  from  which,  either  by  itself  or  in  connection 
with  other  facts,  the  existence,  non-existence,  nature,  or 
extent  of  any  right,  liability,  or  disability,  asserted  or 
denied  in  any  suit  or  proceeding,  necessarily  follows. 

Explanation. — Whenever,  under  the  provisions  of  the 
law  for  the  time  being  in  force  relating  to  Civil  Proce- 
dure, any  Court  records  an  issue  of  fact,  the  fact  to  be 
asserted  or  denied  in  the  answer  to  such  issue,  is  a  fact  in 
issue. 

Illustrations. 

A  is  accused  of  the  murder  of  B. 
At  his  trial  the  following  facts  may  be  in  issue  : — 
That  A  caused  B's  death; 
That  A  intended  to  cause  B's  death; 
That  A  had  received    grave    and    sudden    provocation 

from  B; 

That  A,  at  the  time  of  doing  the  act  which  caused  B's 
death,  was,  by  reason  of  unsoundness  of  mind,  incapable  of 
knowing  its  nature. 

"  Document"  means  any  matter  expressed  or  described 

«,D  t  „     upon  any    substance  by  means  of  letters, 

3n  '       figures,  or  marks,   or  by  more  than  one  of 

those  means,  intended  to  be  used,  or  which  may  be  used, 

for  the  purpose  of  recording  that  matter. 

Illustrations. 
A  writing  is  a  document : 

Words  printed,   lithographed  or  photographed  are    docu- 
ments: 

A  map  or  plan  is  a  document: 

An  inscription  on  a  metal  plate  or  stone  is  a  document: 
A  caricature  is  a  document. 

"Evidence"   means    and    includes — 
(1)    all  statements  which  the   Court  permits  or  requires 
"Evid        "      to  ^e  mac*e  Before  it  by  witnesses,  in  rela- 
tion  to  matters  of  fact  under  inquiry  ; 
such  statements  are  called  oral  evidence  : 


4  THE   INDIAN   EVIDENCE  ACT.  [  SECS.   3-5. 

(2)  all  documents  produced  for  the  inspection  of  the 
Court  ; 

such  documents  are  called  documentary  evidence. 

A  fact  is  said  to  be  proved   when,  after  considering  the 
matters  before  it,  the   Court  either  believes 
it  to  exist,  or  considers  its  existence  so  pro- 
bable that  a  prudent  man  ought,   under  the  circumstances 
of  the  particular  case,  to  act   upon  the   supposition  that  it 
exists. 

A  fact  is  said  to  be   disproved  when,  after  considering 

the  matters   before  it,   the  Court  either  be- 

Disproved."      ]jeveg  that  it  does   not  exist,   or  considers 

its  non-existence  so  probable   that  a  prudent   man  ought, 

under  the  circumstances  of  the  particular  case,  to  act  upon 

the  supposition  that  it  does  not  exist. 

A  fact  is  said  not  to  be  proved  when  it  is 
neither  proved  nor  disproved. 

4.     Whenever  it  is  provided  by  this  Act  that  the  Court 
may  presume  a  fact,   it  may   either  regard 
Pr        such  fact  as   proved,   unless   and  until  it  is 
disproved,  or  may  call  for  proof  of  it: 

Whenever  it  is  directed  by  this  Act  that  the  Court  shall 
"Shan      pre-     presume  a  fact,  it  shall   regard  such  fact  as 
sume."  proved,  unless  and  until  it  is  disproved: 

When  one  fact  is  declared  by  this  Act  to  be  conclusive 
proof  of  another,  the   Court  shall,  on  proof 

"Conclusive         r£    ,-,  e-      ,  j  .1         j.u 

proof."  o^  the  one  fact,  regard  the  other  as  proved, 

and  shall  not  allow  evidence  to  be  given 
for  the  purpose  of  disproving  it. 


CHAPTER  II. 
OF  THE  RELEVANCY  OF  FACTS. 

5.  Evidence  may  be  given  in  any  suit  or  proceeding  of 
^e  ex^stence  or  non-existence  of  every 
^act  iQ  issue  &n&  °^  sucn  other  facts  as  are 


in  issue  and  re-    hereinafter  declared   to  be  relevant,  and  of 
levant  facts.  no  others. 
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Explanation. — This  section  shall  not  enable  any  person 
to  give  evidence  of  a  fact  which  he  is  disentitled  to  prove 
by  any  provision  of  the  law  for  the  time  being  in  force 
relating  to  Civil  Procedure. 

Illustrations. 

(a.)  A  is  tried  for  the  murder  of  B  by  beating  him  w'th  a 
club  with  the  intention  of  causing  his  death. 

At  A's  trial  the  following  facts  are  in  issue — 
A's  beating  B  with  the  club  ; 
A's  causing  B's  death  by  such  beating ; 
A's  intention  to  cause  B's  death. 

(6.)  A  suitor  does  not  bring  with  him,  and  have  in  readi- 
ness for  production  at  the  first  hearing  of  the  case,  a  bond  on 
which  he  relies.  This  section  does  not  enable  him  to  pro- 
duce the  bond  or  prove  its  contents  at  a  subsequent  stage  of 
the  proceedings,  otherwise  than  in  accordance  with  the  condi- 
tions prescribed  by  the  Code  of  Civil  Procedure. 

6.     Facts  which,  though  not  in  issue,   are  so  connected 

with  a  fact  in  issue  as  to  form  part  of  the 

facts6  eformln°g    same    transaction,    are  relevant,   whether 

part    of     same    they   occurred   at  the  same  time  and  place 

or  at  different  times  and  places. 

Illustrations. 

(a.)  A  is  accused  of  the  murder  of  B  by  beating  him. 
Whatever  was  said  or  done  by  A.  or  B  or  the  by-standers  at 
the  beating,  or  so  shortly  before  or  after  it  as  to  form  part  of 
the  transaction,  is  a  relevant  fact. 

(6.^  A  is  accused  of  waging  war  against  the  Queen  by 
taking  part  in  an  armed  insurrection  in  which  property  is 
destroyed,  troops  are  attacked,  and  gaols  are  broken  open. 
The  occurrence  of  these  facts  is  relevant,  as  forming  part  of 
the  general  transaction,  though  A  may  not  have  been  present 
at  all  of  them. 

(c.)  A  sues  B  for  a  libel  contained  in  a  letter  forming 
part  of  a  correspondence.  Letters  between  the  parties 
relating  to  the  subject  out  of  which  the  libel  arose,  and 
forming  part  of  the  correspondence  in  which  it  is  contained, 
are  relevant  facts,  though  they  do  not  contain  the  libel  itself. 
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(d.)  The  question  is,  whether  certain  goods  ordered  from  B 
were  delivered  to  A.  The  goods  were  delivered  to  several 
intermediate  persons  successively.  Each  delivery  is  a  relevant 
fact. 

7.  Facts  which  are  the  occasion,  cause,  or  effect,  im- 
mediate  or  otherwise,  of  relevant  facts, 
cEcasion,  lca,use,  or  f acts  in  issue,  or  which  constitute  the 
«>r  effect'of  facts  state  of  things  under  which  they  happen- 
in  issue.  ec^  or  wnich  afforded  an  opportunity  for 
their  occurrence  or  transaction,  are  relevant. 

Illustrations. 

(a.)    The  question  is,  whether  A  robbed  B. 

The  facts  that,  shortly  before  the  robbery,  B  went  to  a 
fair  with  money  in  his  possession,  and  that  he  showed  it,  or 
mentioned  the  fact  that  he  had  it,  to  third  persons,  are 
relevant. 

(6.)    The  question  is,  whether  A  murdered  B. 

Marks  on  the  ground,  produced  by  a  struggle  at  or  near  the 
place  where  the  murder  was  committed,  are  relevant  facts. 

(c.)    The  question  is,  whether  A  poisoned  B. 

The  state  of  B's  health  before  the  symptoms  ascribed  to 
poison,  and  habits  of  B,  known  to  A,  which  afforded  an 
opportunity  for  the  administration  of  poison,  are  relevant 
facts. 

8.  Any  fact  is  relevant  which  shows 
paxSion6'  and  or  constitutes  a  motive  or  preparation  for 
previous  or  sub-  any  fact  in  issue  or  relevant  fact. 

sequent  conduct. 

The  conduct  of  any  party,  or  of  any  agent  to  any 
party,  to  any  suit  or  proceeding,  in  reference  to  such  suit 
or  proceeding,  or  in  reference  to  any  fact  in  issue  therein 
or  relevant  thereto,  and  the  conduct  of  any  person  an 
offence  against  whom  is  the  subject  of  any  proceeding, 
is  relevant,  if  such  conduct  influences  or  is  influenced  by 
any  fact  in  issue  or  relevant  fact,  and  whether  it  was  pre- 
vious or  subsequent  thereto. 

Explanation  1. — The  word  "conduct"  in  this  section 
does  not  include  statements,  unless  those  statements 
accompany  and  explain  acts  other  than  statements:  but 
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this  explanation  is  not  to  affect  the   relevancy  of  state- 
ments under  any  other  section  of  this  Act. 

Explanation  2. — When  the  conduct  of  any  person  is 
relevant,  any  statement   made   to  him    or  in  his  presence 
and  hearing,  which  affects  such  conduct,  is    relevant. 
Illustrations. 

(a.)    A  is  tried  for  the  murder  of  B. 

The  facts  that  A  murdered  C,  that  B  knew  that  A  had 
murdered  C,  and  that  B  had  tried  to  extort  money  from  A 
by  threatening  to  make  his  knowledge  public,  are  relevant. 

(6.)  A  sues  B  upon  a  bond  for  the  payment  of  money. 
B  denies  the  making  of  the  bond. 

The  fact  that,  at  the  time  when  the  bond  was  alleged  to  be 
made,  B  required  money  for  a  particular  purpose,  is  relevant. 

(c.)    A  is  tried  for  the  murder  of  B  by  poison. 

The  fact  that,  before  the  death  of  B,  A  procured  poison 
similar  to  that  which  was  administered  to  B,  is  relevant. 

(d.)  The  question  is,  whether  a  certain  document  is  the 
will  of  A. 

The  facts  that,  not  long  before  the  date  of  the  alleged 
will,  A  made  inquiry  into  matters  to  which  the  provisions  of 
the  alleged  will  relate  ;  that  he  consulted  vakils  in  reference 
to  making  the  will,  and  that  he  caused  drafts  of  other  wills  to 
be  prepared,  of  which  he  did  not  approve,  are  relevant. 

(e.)    A  is  accused  of  a  crime. 

The  facts  that,  either  before,  or  at  the  time  of,  or  after  the 
alleged  crime,  A  provided  evidence  which  would  tend  to  give 
to  the  facts  of  the  case  an  appearance  favorable  to  himself,  or 
that  he  destroyed  or  concealed  evidence,  or  prevented  the 
presence  or  procured  the  absence  of  persons  who  might  have 
been  witnesses,  or  suborned  persons  to  give  false  evidence  res- 
pecting it,  are  relevant. 

(/)    The  question  s,  whether  A  robbed  B. 

The  facts  that,  after  B  was  robbed,  C  said  in  A's  presence — 
'  the  police  are  coming  to  look  for  the  man   who  robbed   B', 
and  that  immediately  afterwards  A  ran  away,  are  relevant. 

(g.)     The  question  is,  whether  A  owes  B  rupees  10,000. 
The  facts  that  A   asked  C  to  lend  him  money,  and  that  D 
said  to  C  in  A's  presence  and  hearing — •  I  advise   you  not  to 
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trust  A,   for   he  owes   B  10,000  rupees,'  and   that    A    went 
away  without  making  any  answer,  are  relevant  facts. 

(h  )     The  question  is,  whether  A  committed  a  crime. 

The  fact  that  A  absconded  after  receiving  a  letter  warning 
him  that  inquiry  was  being  made  for  the  criminal,  and  the 
contents  of  the  letter,  are  relevant. 

(i-)     A  is  accused  of  a  crime. 

The  facts  that,  after  the  commission  Of  the  alleged  crime, 
he  absconded,  or  was  in  possession  of  property  or  the  proceeds 
of  property  acquired  by  the  crime,  or  attempted  to  conceal 
things  which  were  or  might  have  been  used  in  committing  it, 
are  relevant. 

(ji )     The  question  is,  whether  A  was   ravished. 

The  facts  that,  shortly  after  the  alleged  rape,  she  made  a 
complaint  relating  to  the  crime,  the  circumstances  under 
which,  and  the  terms  in  which,  the  complaint  was  made,  are 
relevant. 

The  fact  that,  without  making  a  complaint,  she  said  that 
she  had  been  ravished  is  not  relevant  as  conduct  under  this 
section,  though  it  may  be  relevant 

as  a  dying  declaration  under  section  32,  clause  (1),  or 

as  corroborative  evidence  under  section  157. 

(&.)    The  question  is.  whether  A  was    robbed. 

The  fact  that,  soon  after  the  alleged  robbery,  he  made  a 
complaint  relating  to  the  offence,  the  circumstances  under 
which,  and  the  terms  in  which,  the  complaint  was  made,  are 
relevant. 

The  fact  that  he  said  he  had  been  robbed,  without  making 
any  complaint,  is  not  relevant  as  conduct  under  this  section, 
though  it  may  be  relevant 

as  a  dying  declaration  under  section   32,  clause  (1),  or 
as  corroborative  evidence  under  section  157. 

9.     Facts   necessary  to   explain   or  introduce  a  fact    in 

issue  or  relevant  fact,  or  which  support    or 

Jexpia?neoSrS17-     rebut   an   inference    suggested  by  a  fact  in 

troduce  relevant     issue  or  relevant   fact,    or   which   establish 

the   identity  of  any  thing  or  person  whose 

identity   is   relevant,  or  fix  the  time  or  place  at  which  any 

£-ict  in  issue  or  relevant  fact  happened,  or  which  show  the 
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relation   of  parties  by  whom  any  such  fact  was  transacted, 
are  relevant  in  so  far  as  they  are  necessary  for  that  purpose. 

Illustrations. 

(a.)  The  question  is,  whether  a  given  document  is  the 
will  of  A. 

The  state  of  A's  property  and  of  his  family  at  the  date  of 
the  alleged  will  may  be  relevant  facts. 

(6.)  A  sues  B  for  a  libel  imputing  disgraceful  conduct  to 
A;  B  affirms  that  the  matter  alleged  to  be  libellous  is  true. 

The  position  and  relations  of  the  parties  at  the  time  when 
the  libel  was  published  may  be  relevant  facts  as  introductory 
to  the  facts  in  issue. 

The  particulars  of  a  dispute  between  A  and  B  about  a 
matter  unconnected  with  the  alleged  libel  are  irrelevant, 
though  the  fact  that  there  was  a  dispute  may  be  relevant  if 
it  affected  the  relations  between  A  and  B. 

(c.)     A  is  accused  of  a  crime. 

The  fact  that,  soon  after  the  commission  of  the  crime,  A 
absconded  from  his  house,  is  relevant,  under  section  eight,  as 
conduct  subsequent  to  and  affected  by  facts  in  issue. 

The  fact  that,  at  the  time  when  he  left  home,  he  had  sudden 
and  urgent  business  at  the  place  to  which  he  went,  is  relevant, 
as  tending  to  explain  the  fact  that  he  left  home  suddenly. 

The  details  of  the  business  on  which  he  left  are  not  relevant, 
except  in  so  far  as  they  are  necessary  to  show  that  the  busi- 
ness was  sudden  and  urgent. 

(d  )  A  sues  B  for  inducing  C  to  break  a  contract  of  service 
made  by  him  with  A-  C,  on  leaving  A's  service,  says  to  A — 
'I  am  leaving  you  because  B  has  made  me  a  better  offer.'  This 
statement  is  a  relevant  fact  as  explanatory  of  C's  conduct, 
which  is  relevant  as  a  fact  in  issue. 

(e.)  A,  accused  of  theft,  is  seen  to  give  the  stolen  property 
to  B,  who  is  seen  to  give  it  to  A's  wife.  B  says,  as  he 
delivers  it — 'A  says  you  are  to  hide  this.'  B's  statement 
is  relevant  as  explanatory  of  a  fact  which  is  part  of  the 
transaction. 

(/.)  A  is  tried  for  a  riot  and  is  proved  to  have  marched  at 
the  head  of  a  mob-  The  cries  of  the  mob  are  relevant  as 
explanatory  of  the  nature  of  the  transaction. 
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10.     Where  there  is  reasonable  ground  to  believe  that 
two  or  more  persons  have  conspired  together 


doneb  copi-  '  to  commit  an  offence  or  an  actionable 
rator  in  refer-  wrong,  any  thing  said,  done  or  written  by 
desf  tocommon  any  one  of  such  persons  in  reference  to 
their  common  intention,  after  the  time 
when  such  intention  was  first  entertained  by  any  one  of 
them,  is  a  relevant  fact  as  against  each  of  the  persons 
believed  to  be  so  conspiring,  as  well  for  the  purpose  of 
proving  the  existence  of  the  conspiracy  as  for  the  purpose 
of  showing  that  any  such  person  was  a  party  to  it. 
Illustration. 

Reasonable  ground  exists  for  believing  that  A  has  joined 
in  a  conspiracy  to  wage  war  against  the  Queen. 

The  facts  that  B  procured  arms  in  Europe  for  the  purpose 
of  the  conspiracy.  C  collected  money  in  Calcutta  for  a  like 
object,  D  persuaded  persons  to  join  the  conspiracy  in  Bombay, 
E  published  writings  advocating  the  object  in  view  at  Agra, 
and  F  transmitted  from  Delhi  to  G  at  Cabul  the  money  which 
C  had  collected  at,  Calcutta,  and  the  contents  of  a  letter 
written  by  H  giving  an  account  of  the  conspiracy,  are  each 
relevant,  both  to  prove  the  existence  of  the  conspiracy,  and  to 
prove  A's  complicity  in  it,  although  he  may  have  been  igno- 
rant of  all  of  them,  and  although  the  persons  by  whom  they 
were  done  were  strangers  to  him,  and  although  they  may  have 
taken  place  before  he  joined  the  conspiracy  or  after  he  left  it. 


11-     Facts  not  otherwise  relevant    are 

vant  become  rele-     relevant  — 
vant. 

(1)  if  they  are  inconsistent  with  any  fact  in  issue  or 
relevant  fact  ; 

(2)  if  by  themselves  or  in  connection  with  other  facts 
they   make  the  existence  or    non-existence  of  any  fact  in 
issue  or  relevant  fact  highly  probable  or  improbable. 

Illustrations. 

(a.)  The  question  is,  whether  A  committed  a  crime  at 
Calcutta  on  a  certain  day. 

The  fact  that,  on  that  day,  A  was  at  Lahore  is  relevant. 

The  fact  that,  near  the  time  when  the  crime  was  committed, 
A  was  at  a  distance  from  the  place  where  it  was  committed, 
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which    would    render   it  highly    improbable,    though    not 
impossible,  that  he  committed  it,  is  relevant. 

(6.)    The  question  is,  whether  A  committed  a  crime 
The  circumstances  are  such  that  the   crime  must   have  been 
committed  either  by  A,  B,  0   or  D.    Every  fact   which  shows 
that  the  crime  could  have  been  committed    by  no  one  else,  and 
that  it  was  not  committed  by  either  B,  (J  or  D,  is  relevant. 

dima-e3UifSact°8  \2'     Iu    suits    in  which  damages   are 

tending  to  enable  claimed,  any  fact  which  will  enable  the 

Court   t  o  deter-  Court  to  determine  the  amount  of  damages 

SmSOUnt  are  which  ouSht  to  be  awarded  is  relevant. 

Facts  relevant  13.  Where  the  question  is  as  to  the 
when  right  or  cus-  existence  of  any  right  or  custom,  the 
torn  ism  ques-  following  facts  are  relevant- 

(a.)  Any  transaction  by  which  the  right  or  custom  in 
question  was  created,  claimed,  modified,  recognized,  asserted 
or  denied,  or  which  was  inconsistent  with  its  existence : 

(&.)  Particular  instances  in  which  the  right  or  custom 
was  claimed,  recognized,  or  exercised,  or  in  which  its 
exercise  was  disputed,  asserted  or  departed  from. 

Illustration. 

The  question  is,  whether  A  has  a  right  to  a  fishery.  A  deed 
conferring  the  fishery  on  A's  ancestors,  a  mortgage  of  the 
fishery  by  A's  father,  a  subsequent  ^rant  of  the  fishery  by  A's 
father,  irreconcileable  with  the  mortgage,  particular  instances 
in  which  A's  father  exercised  the  right,  or  in  which  the 
exercise  of  the  right  was  stopped  by  A's  neighbours,  are  rele- 
vant facts. 

14.     Facts  showing  the  existence  of  any  state  of  min'l — 
such  as  intention,  knowledge,  good  faith, 
negligence,  rashness,  ill-will  or  good-will 
of  miud,    or    of    towards  any  particular  person,  or  showing 

fulfil or  bodfly  tbe  existence  °f  any  state  of  bodv  or 

bodily  feeling — are  relevant,  when  the 
existence  of  any  such  state  of  inind  or  body  or  bodily  feel- 
ing, is  in  issue  or  relevant. 


^  *  f 
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*        Explanation. — A  fact  relevant   as  showing  the  existence 
?&//   of  a  relevant  state  of  mind  must  show  that  jc,  exists,  not  ge- 
nerally, but  in  reference  to  the  particular  matter  in  question. 

Illustrations. 

(a.)     A  is  accused  of  receiving  stolen    goods   knowing  them 
be  stolen.    It  is  proved  that  he  was    in  possession  of  a  par- 
icular  stolen  article- 
fact   that,  at   the  same  time,   he   was  in  possession  of 
many  other  stolen  articles  is  relevant,  as  tending  to  show  that 
h<-  knew  each  and  all  of  the  articles  of   which  he  was  in   pos- 
session to  be  stolen. 

(6.)  A  is  accused  of  fraudulently  delivering  to  another 
person  a  piece  of  counterfeit  coin  which,  at  the  time  when  he 
delivered  it,  he  knew  to  be  counterfeit. 

The  fact  that,  at  the  time  of  its  delivery,  A  was  possessed 
umber  of  other  pieces  of  counterfeit  coin,  is  relevant. 

c.)  A  sues  B  for  damage  done  by  a  dog  of  B's,  which  B 
Jknew  to  be  ferocious. 

The  facts  that  the  dog  had  previously  bitten  X,  Y  and  Z, 
and  that  they  had  made  complaints  to  B,  are  relevant. 

(d.}  The  question  is,  whether  A,  the  acceptor  of  a  bill  of 
exchange,  knew  that  the  name  of  the  payee  was  fictitious. 

The  fact  that  A  had  accepted  other  bills  drawn  in  the  same 
manner  before  they  could  have  been  transmitted  to  him  by 
the  payee  if  the  payee  had  been  a  real  person,  is  relevant,  as 
showing  that  A  knew  that  the  payee  vias  a  fictitious  person. 

(e)  A  is  accused  of  defaming  B  by  publishing  an  imputa- 
tion intended  to  harm  the  reputation  of  B. 

The  fact  of  previous  publications  by  A  respecting  B,  show- 
ing ill-will  on  the  part  of  A  towards  B,  is  relevant,  as  prov- 
ing A's  intention  to  harm  B's  reputation  by  the  particular 
publication  in  question. 

The  facts  that  there  was  no  previous  quarrel  between  A  and 
B.  and  that  A  repeated  the  matter  complained  of  as  he  heard 
it.  are  relevant,  as  showing  that  A  did  not  intend  to  harm  the 
reputation  of  B. 

(/ )  A  is  sued  by  B  for  fraudulently  representing  to  B 
that  C  was  solvent,  whereby  B,  being  induced  to  trust  C, 
who  was  insolvent,  suffered  loss. 
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The  fact  that,  at  the  time  when  A  represented  C  to  be 
solvent,  C  was  supposed  to  be  solvent  by  his  neighbours  and  by 
persons  dealing  with  him,  is  relevant,  as  showing  that  A  made 
the  representation  in  pood  faith. 

(9.)  A  is  sued  by  B  for  the  price  of  work  done  by  B,  upon 
a  house  of  which  A  is  owner,  by  the  order  of  C,  a  contractor 

A's  defence  is  that  B's  contract  was  with  C. 

The  fact  that  A  paid  C  for  the  work  in  question  is  relevant, 
as  proving  that  A  did,  in  good  faith,  make  over  to  C  the 
management  of  the  work  in  question,  so  that  C  was  in  a  posi- 
tion to  contract  with  B  on  C's  own  account,  and  not  as  agent 
for  A. 

(A.)  A  is  accused  of  the  dishonest  misappropriation  of  pro- 
perty which  he  had  found,  and  the  question  is  whether,  when  he 
appropriated  it,  he  believed  in  good  faith  that  the  real  owner 
could  not  be  found. 

The  fact  that  public  notice  of  the  loss  of  the  property  had 
been  given  in  the  place  where  A  was,  is  relevant,  as  showing 
that  A  did  not  in  good  faith  believe  that  the  real  owner  of  the 
property  could  not  be  found. 

The  fact  that  A  knew,  or  had  reason  to  believe,  that  the 
notice  was  given  fraudulently  by  C,  who  had  heard  of  the  loss 
of  the  property  and  wished  to  set  up  a  false  claim  to  it,  is 
relevant,  as  showing  that  the  fact  that  A  knew  of  the  notice 
did  not  disprove  A's  good  faith. 

(i.)  A  is  charged  with  shooting  at  B  with  intent  to  kill 
him.  In  order  to  show  A's  intent,  the  fact  of  A's  having  pre- 
viously shot  at  B  may  be  proved. 

(  j.  )  A  is  charged  with  sending  threatening  letters  to  B. 
Threatening  letters  previously  sent  by  A  to  B  may  be  proved, 
as  showing  the  intention  of  the  letters. 

(&.)  The  question  is,  whether  A  has  been  guilty  of  cruelty 
towards  B,  his  wife. 

Expressions  of  their  feeling  towards  each  other  shortly  before 
or  after  the  alleged  cruelty,  are  relevant  facts. 

(  /.  )  The  question  is,  whether  A's  death  was  caused  by 
poison. 

Statements  made  by  A  during  his  illness  as  to  his  symp- 
toms, are  relevant  facts. 

(m.)  The  question  is,  what  was  the  state  of  A's  health  at 
the  time  when  an  assurance  on  his  life  was  effected. 

Statements  made  by  A  as  to  the  state  of  his  health  at  or 
near  the  time  in  question,  are  revelant  facts. 
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(M.)  A  snes  B  for  negligence  in  providing  him  with  a 
carriage  for  hire  not  reasonably  fit  for  use,  whereby  A  was 
injured. 

The  fact  that  B's  attention  was  drawn  on  other  occasions  to 
the  defect  of  that  particular  carriage,  is  revelant. 

The  fact  that  B  was  habitually  negligent  about  the  carriages 
which  he  let  to  hire,  is  irrelevant. 

(o.)  A  is  tried  for  the  murder  of  B  by  intentionally  shooting 
him  dead. 

The  fact  that  A.  on  other  occasions,  shot  at  B  is  relevant, 
as  showing  his  intention  to  shoot  B. 

The  fact  that  A  was  in  the  habit  of  shooting  at  people  with 
intent  to  murder  them,  is  irrelevant, 

(/>.)    A  is  tried  for  a  crime. 

The  fact  that  he  said  something  indicating  an  intention  to 
commit  that  particular  crime,  is  relevant. 

The  fact  that  he  said  something  indicating  a  general  dis- 
position  to  commit  crimes  of  that  class,  is  irrelevant. 

<-  —  15:  —  "When  there  is  a  question  whether  an  act  was  acci" 
Facts  bearing  on  dental  or  intentional^he  fact  that  such 
fpestton  whether  act  formed  part  of  a  series  of  similar  oc- 
"  currences>  in  each  of  which  the  person 

doing  the  act  was  concerned,  is  relevant. 

Illustrations. 

(a.)  A  is  accused  of  burning  down  his  house  in  order  to 
obtain  money  for  which  it  is  insured. 

The  facts  that  A  lived  in  several  houses  successively,  each 
of  which  he  insured,  in  each  of  which  a  fire  occurred,  and 
after  each  of  which  fires  A  received  payment  from  a  different 
insurance  office,  are  relevant,  as  tending  to  show  that  the  fires 
were  not  accidental. 

(6.)  A  is  employed  to  receive  money  from  the  debtors  of  B. 
It  is  A's  duty  to  make  entries  in  a  book  showing  the  amounts 
received  by  him.  He  makes  an  entry  showing  that  on  a 
particular  occasion  he  received  less  than  he  realiy  did  re- 
ceive. 

The  question  is,  whether  this  false  entry  was  accidental 
or  intentional. 
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The  facts  that  other  entries  made  by  A  in  the  same  book 
are  false,  and  that  the  false  entry  is  in  each  case  in  favour  of 
A,  are  relevant. 

(c.)  A  is  accused  of  fraudulently  delivering  to  B  a  coun- 
terfeit rupee. 

The  question  is,  whether  the  delivery  of  the  rupee  was 
accidental. 

The  facts  that,  soon  before  or  soon  after  the  delivery  to  B,  A 
delivered  counterfeit  rupees  to  C,  D  and  E  are  relevant,  as 
showing  that  the  delivery  to  B  was  not  accidental. 

16.    When  there  is  a  question  whether  a  particular  act 
Existence   of    was  done,  the  existence  of  any  course  of 
course  of  business    business,   according  to  which  it  naturally 
en  relevant.          would  haye  been  done   ig  a  relevant  fact. 


Illustrations. 

(a.)  The  question  is,  whether  a  particular  letter  was 
despatched. 

The  facts  that  it  was  the  ordinary  course  of  business  for  aU 
letters  put  in  a  certain  place  to  be  carried  to  the  post,  and 
that  that  particular  letter  was  put  in  that  place,  are  relevant. 

(6.)  The  question  is,  whether  a  particular  letter  reached  A- 
The  facts  that  it  was  posted  in  due  course,  and  was  not  returned 
through  the  Dead  Letter  Office,  are  relevant. 

ADMISSIONS. 

17.  An  admission  is  a  statement,  oral  or  documentary, 
Admission  de-    which  suggests  any  inference  as  to  any 

fined<  fact  in  issue  or  relevant  fact,  and  which  is 

made  by  any  of  the  persons,  and  under  the  circumstances, 
hereinafter  mentioned.  /\ 

18.  Statements  made  by  a  party  to  the  proceeding,  or  by  M  J- 

Admission—     an    a£ent   to   anv   suc^   Party>   whom    the    V 
bypa™y8to°pro-    Court  regards,  under  the  circumstances  ot 
ceeding  or  his    the  case,  as  expressly  or  impliedly  authorized 

by  him  to  make  them,  are  admissions. 
Statements  made  by  parties  to  suits,  suing  or  sued  in  a 
by  suitor  in    representative  character,  are  not  admissions, 
representative    unless  they  were   made   while  the   party 
making  them  held  that  character. 


16  THE   INDIAN  EVIDENCE   ACT.          [  SECS  18-21. 

Statements  made  by— 

(1)  persons  who   have    any  proprietary  or  pecuniary  in- 

b  y  party  in.-  terest  in  the  subject-matter  of  the  proceed- 
terested  in  sub-  ing,  and  who  make  the  statement  in  their 
character  of  persons  so  interested,  or 

by  person  00  persons  from  whom  the  parties  to 
from  whom  in-  the  suit  have  derived  their  interest  in  the 
terest  derived.  subject-matter  of  the  suit, 

are  admissions,  if  they  are  made  during  the  continuance 
of  the  interest  of  the  persons  making  the  statements. 

19.     Statements    made   by  persons   whose  position   or 

.  liability  it  is  necessary  to  prove  as  against 

pers?nsS10whose    anJ  Part7  to  tne   suit,   are  admissions,  if 

position  must  be     such  statements  would  be  relevant  as  against 

PI?te  tTsmtiaSt     such  Persons  in  relation   to   such   position 

or   liability  in  a  suit  brought  by  or  against 

them,  and  if  they  are  made  whilst  the  person  making  them 

occupies  such  position  or  is  subject  to  such  liability. 

Illustration, 

A  undertakes  to  collect  rents  for  B. 
B  sues  A  for  not  collecting  rent  due  from  C  to  B. 
A  denies  that  rent  was  due  from  C  to  B. 
A  statement  by  C  that  he  owed  B  rent  is  an   admission,  and 
is   a  relevant  fact  as  against  A,  if  A  denies  that  C  did  owe 
rent  to  B. 

20.  Statements  made  by  persons  to  whom 
a  Party  to  the  suit  has  expressly  referred  for 
ly  referred  to  by    information   in   reference   to   a   matter    in 
dispute  are  admissions. 

Illustration. 

The  question  is,  whether  a  horse  sold  by  A  to  B  is  sound. 
A  says  to  B— 'Go  and  ask  C,  C  knows  all  about  it.'  C's  state- 
ment is  an  admission. 

21.  Admissions  are  relevant  and  may  be  proved  as 
Proof  ofadmis-  against  the  person  who  makes  them,  or 
peVsons  nfakhX  his  representative  in  interest;  but  they 
them,  and  by  or  cannot  be  proved  by  or  on  behalf  of  the 
on  their  behalf,  person  who  makes  them  or  by  his  repre- 
sentative in  interest,  except  in  the  following  cases  : — 
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(1.)  An  admission  may  be  proved  by  or  on  behalf  of 
the  person  making  it,  when  it  is  of  such  a  nature  that,  if 
the  person  making  it  were  dead,  it  would  be  relevant  as 
between  third  persons  under  section  32. 

(2.)  An  admission  may  be  proved  by  or  on  behalf  of 
the  person  making  it,  when  it  consists  of  a  statement  of 
the  existence  of  any  state  of  mind  or  body,  relevant  or 
in  issue,  made  at  or  about  the  time  when  such  state  of 
mind  or  body  existed,  and  is  accompanied  by  conduct 
rendering  its  falsehood  improbable. 

(3.)  An  admission  may  be  proved  by  or  on  behalf  of 
the  person  making  it,  if  it  is  relevant  otherwise  than  as  an 
admission. 

Illustrations. 

(a.)  The  question  between  A  and  B  is,  whether  a  certain 
deed  is  or  is  not  forged.  A  affirms  that  it  is  genuine,  B  that 
it  is  forged. 

A  may  prove  a  statement  by  B  that  the  deed  is  genuine,  and 
B  may  prove  a  statement  by  A  that  the  deed  is  forged  ;  but  A 
cannot  prove  a  statement  by  himself  that  the  deed  is  genuine, 
nor  can  B  prove  a  statement  by  himself  that  the  deed  is 
forged. 

(6.)  A,  the  Captain  of  a  ship,  is  tried  for  casting  her 
away. 

Evidence  is  given  to  show  that  the  ship  was  taken  out  of 
her  proper  course. 

A  produces  a  book  kept  by  him  in  the  ordinary  course  of 
his  business,  showing  observations  alleged  to  have  been  taken 
by  him  from  day  to  day,  and  indicating  that  the  ship  was  not 
taken  out  of  her  proper  course.  A  may  prove  these  state- 
ments, because  they  would  be  admissible  between  third  parties, 
if  he  were  dead,  under  section  32,  clause  (2). 

(c.)  A  is  accused  of  a  crime  committed  by  him  at  Calcutta. 
He  produces  a  letter  written  by  himself  and  dated  at  Lahore 
on  that  day,  and  bearing  the  Lahore  post-mark  of  that  day. 

The  statement  in  the  date  of  the  letter  is  admissible, 
because,  if  A  were  dead,  it  would  be  admissible  under  section 
32,  clause  (2). 

(d.)  A  is  accused  of  receiving  stolen  goods  knowing  them 
to  be  stolen. 

2 
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He  offers  to  prove  that  he  refused  to  sell  them  below  their 
value. 

A  may  prove  these  statements,  though  they  are  admissions, 
because  they  are  explanatory  of  conduct  influenced  by  facts 
in  issue. 

(e.)  A  is  accused  of  fraudulently  having  in  his  possession 
counterfeit  coin  which  he  knew  to  be  counterfeit. 

He  offers  to  prove  that  he  asked  a  skilful  person  to  examine 
the  coin,  as  he  doubted  whether  it  was  counterfeit  or  not,  and 
that  that  person  did  examine  it  and  told  him  it  was  genuine. 

A  may  prove  these  facts  for  the  reasons  stated  in  the  last 
preceding  illustration. 

22.  Oral  admissions  as  to  the   contents   of  a  document 

are  not  relevant,  unless  and  until  the  party 
missions°ras  to  proposing  to  prove  them  shows  that  he  is 
contents  of  do-  entitled  to  give  secondary  evidence  of  the 
e  re"  contents  of  such  document  under  the 

rules  hereinafter  contained,  or  unless  the 
genuineness  of  a  document  produced  is  in  question. 

23.  In  civil  cases  no   admission  is  relevant,   if  it  is 
Admissions  in    made  either  upon  an  express  condition  that 

civil  cases,  when    evidence  of  it  is  not  to  be  given,  or  under 
relevant.  circumstances   from  which  the   Court  can 

infer  that  the  parties  agreed  together  that  evidence  of  it 
should  not  be  given. 

Explanation. — Nothing  in  this  section  shall  be  taken  to 
exempt  any  barrister,  pleader,  attorney  or  vakil  from 
giving  evidence  of  any  matter  of  which  he  may  be  com- 
pelled to  give  evidence  under  section  126. 

24.  A  confession   made  by  an  accused  person  is  irrele- 

vant in  a  criminal  proceeding,  if  the  making 
caused6  Sby  fa£  of  tne  confession  appears  to  the  Court  to 
ducement,  have  been  caused  by  any  inducement, 
SSf  whenP™"-  threat  or  Promise>  having  reference  to  the 
relevant  in  cri-  charge  against  the  accused  person,  proceed- 
minal  proceed-  ing  from  a  person  in  authority  and  sufficient, 

in  the  opinion  of  the  Court,  to  give  the 
accused  person  grounds,  which  would  appear  to  him  reason- 
able, for  supposing  that  by  making  it  he  would  gain  any 
advantage  or  avoid  any  evil  of  a  temporal  nature  in 
reference  to  the  proceedings  against  him. 
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Confession 
to  Police  officer 
not  to  be  proved. 

Confession 
by  accused  while 


25.  No   confession  made  to  a  Police 
officer,  shall  be  proved  as  against  a  person 
accused  of  any  offence. 

26.  No  confession  made  by  any  person 
whilst  he  is  in  the  custody  of  a  Police 


cutodof 
Police8notyto  be    officer,  unless  it  be  made  in  the  immediate  < 


proved    against 
27. 


presence  of  a  Maqistrate1  shall  be  proved 
as  against  such  person.          t*jf7- 
Provided  that,   when  any  fact   is  deposed  to 

discovered  in  consequence  of  information 
received^  from  a  person  accused  of  any 
offence,  in  the  custody  of  a  Police  officer, 
so  much  of  such  information,  whether  it 
amounts  to  a  confession  or  not,  as  relates 
distinctly  to  the  fact  thereby  discovered,  may  be  proved. 

28.  If  such  a  confession  as  is  referred 
to  in  section  24  is  made  after  the  impres- 
si°n  caused  by  any  such  inducement,  threat 
or  promise  has,  in  the  opinion  of  the 
Court'  been  f  u11^  removed>  Jt  is  relevant. 


29. 


received     from 
arovtcL  may  *** 


Confession 
made  after  ^re- 

pre8sion°caused 
by  inducement, 


Confession 
otherwise   rele- 

Va 


mise  of  secrecy, 


If  such  a  confession  is  otherwise  relevant,  it  does 
not  become  irrelevant  merely  because  it 
was  made  under  a  promise  of  secrecy,  or 
*n  conse<luence  of  a  deception  practised  on 
tne  accused  person  for  the  purpose  of  ob- 
taining  it,  or  when  he  was  drunk,  or 
because  it  was  made  in  answer  to  questions 
which  he  need  not  have  answered,  whatever  may  have 
been  the  form  of  those  questions,  or  because  he  was  not 
warned  that  he  was  not  bound  to  make  such  confession, 
and  that  evidence  of  it  might  be  given  against  him. 

30,  When  more  persons  than  one  are 
being  tried  jointly  for  the  same  offence, 
and  a  confession  made  by  one  of  such 
persons  affecting  himself  and  some  other  of 

•  .    °  ,      ,       .~  , 

such  persons  is  proved,  the  Court  may  take 
into  consideration  such  confession  as  against 
such  other  person  as  well  as  against  the  per- 
son who  makes  such  confession. 


. 

of  proved^con^ 
fession  affect- 
ing  person  mak- 

ing  it  and  others 

jointly  under 
trial  for  same 
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Illustrations. 

(a.)  A  and  B  are  jointly  tried  for  the  murder  of  C.  It  is 
proved  that  A  said,—'  B  and  I  murdered  C'.  The  Court  may 
consider  the  effect  of  this  confession  as  against  B. 

(6.)    A  is  on  his  trial  for  the  murder  of  C.    There  is  evi- 
dence to  show  that  C  was  murdered  by  A  and  B,   and  that  B 
a,     said.—'  A  and  1  murdered  C.' 

gj'    This  statement  may  not  be  taken  into  consideration  by  the 
^     rt  against  A,  as  B  is  not  being  jointly  tried. 

1      Admissions  are  not  conclusive  proof  of  the  mat- 
,  >/^/Adm*issionsnot    ters  admitted,   but  they  may  operate  as 
tJ&si  tonciusive  proof,     estoppels  under  the  provisions  hereinafter 
^i  t/v  y^t  may  est°P-       contained. 

*''  STATEMENTS  BY  PERSONS  WHO  CANNOT  BE  CALLED 

AS  WITNESSES. 
Statements,   written  or  verbal,   of  relevant  facts 

Cases  in  which     made    ^    a    Person    Wno    is    dead,  or  wh<> 

statement     o  f    cannot  be  found,  or  who   has  become  in- 
capable   of    giving    evidence,    or    whose 
_,ead°or  "cannot    attendance  cannot  be  procured  without  an 
be  found,  &c.,  is    amount  of  delay  or  expense  which,  under 
the   circumstances   of  the  case,  appears  to 
the  Court  unreasonable,  are  themselves  relevant  facts  in 
the  following  cases  : — 

(1.)  When  the  statement  is  made  by  a  person  as  to  the 
When  it  relates  cause  °f  flis  death,  or  as  to  any  of  the 
to  cause  of  circumstances  of  the  transaction  which 
death ;  resulted  in  his  death,  in  cases  in  which  the 

cause  of  that  person's  death  comes  into  question. 

Such  statements  are  relevant  whether  the  person  who 
made  them  was  or  was  not,  at  the  time  when  they  were 
made,  under  expectation  of  death,  and  whatever  may  be 
the  nature  of  the  proceeding  in  which  the  cause  of  his 
death  comes  into  question. 

(2.)     When  the  statement  was  made  by  such  person  in 
or  is  made  in    tne   ordinary   course   of  business,    and   in 
course  of  busi-     particular   when   it   consists   of  any  entry 
or  memorandum  made  by  him   in  books 
kept  in  the  ordinary  course  of  business,  or  in  the  discharge 


SEC.     32.  ]  THE  INDIAN  EVIDENCE  ACT.  21 

of  professional  duty  ;  or  of  an  acknowledgment  written 
or  signed  by  him  of  the  receipt  of  money,  goods,  securi- 
ties or  property  of  any  kind  ;  or  of  a  document  used  in 
commerce  written  or  signed  by  him,  or  of  the  date  of  a 
letter  or  other  document  usually  dated,  written  or  signed 
by  him. 

(3.)     When  the   statement  is  against  the  pecuniary  or 
proprietary  interest  of  the  person   making 

{t>  °r  when> if  tme> 5t  w°uid  exp°se  ¥m  °r 

would  have     exposed   him  to  a  criminal, 
prosecution  or  to  a  suit  for  damages. 

(4.)     When  the   statement  gives  the   opinion  of  any 

or  gives  opi-    sucn  person,   as  to  the   existence   of  any 

nion  as  to  pub-    public  right  or  custom  or  matter  of  public 

lie  right  or  cus-          general  interest,   of    the    existence   of 

torn,  or  matters         .  . °.     .  „  •   ,     i      i  i  i    i 

of  general  in-  which,  if  it  existed,  he  would  have  been 
terest ;  likely  to  be  aware,  and  when  such  statement 

was  made  before  any  controversy  as  to  such  right,  custom 
or  matter  had  arisen. 

(5.)     When  the   statement  relates  to  the   existence   of 

or  relates  to  anv  relationship  by  blood,  marriage  or 
existence  of  re-  adoption  between  persons  as  to  whose  re- 
lationship ;  lationship  by  blood,  marriage  or  adoption  the  • 
person  making  the  statemant  had  special  means  of  know- 
ledge, and  when  the  statement  was  made  before  the  ques- 
tion in  dispute  was  raised. 

(6.)     When  the   statement  relates  to  the   existence  of 
any   relationship  by  blood,    marriage    or 
wmordeecf  re^    adoption  between  persons  deceased,  and  is 
lating  to  family     made  in  any   will  or  deed   relating   to  the 
affairs ;  affairs  of  the  family  to  which  any    such 

deceased  person  belonged,  or  in  any  family  pedigree,  or 
upon  any  tombstone,  family  portrait  or  other  thing  on 
which  such  statements  are  usually  made,  and  when  such 
statement  was  made  before  the  question  in  dispute  was 
raised. 

or  in  document  (7.;  When  the  statement  is  contained 
sactior?  m  eTn-  IU  any  deed,  will  or  other  document  which 
tionedin section  relates  to  any  such  transaction  as  is  men- 
13,  clause  (a);  tioned  jn  sectiori  thirteen,  clause  (a.). 
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or  is  made  by        (g.)     When  the   statement  was  made  by 

several  persons.  '  •>          «  j  j  _c     T 

and  expresses  a  number  or  persons,  and  expressed  feelings 
feelings  rele-  or  impressions  on  their  part  relevant  to  the 
matter  in  question. 


Illustrations. 

(a.)    The  question  is,  whether  A  was  murdered  by  B  ;  or 
A  dies  of  injuries  received  in  a  transaction  in  the  course  of 

which  she  was  ravished.     The  question  is,  whether  she  was 

ravished  by  B  ;  or 

The  question  is,  whether  A  was  killed  by  B  under  such  cir- 
cumstances that  a  suit  would  lie  against  B  by  A's  widow. 

Statements  made  by  A  as  to  the  cause  of  his  or  her  death,  re- 
ferring respectively  to  the  murder,  the  rape,  and  the  actionable 
wrong  under  consideration,  are  relevant  facts. 

(&,)    The  question  is  as  to  the  date  of  A's  birth. 

An  entry  in  the  diary  of  a  deceased  surgeon,  regularly 
kept  in  the  course  of  business,  stating  that,  on  a  given  day, 
he  attended  A's  mother  and  delivered  her  of  a  son,  is  a 
relevant  fact, 

(c.)  The  question  is,  whether  A  was  in  Calcutta  on  a  given 
day. 

A  statement  in  the  diary  of  a  deceased  solicitor,  regularly 
kept  in  the  course  of  business,  that,  on  a  given  day,  the 
solicitor  attended  A  at  a  place  mentioned,  in  Calcutta,  for  the 
purpose  of  conferring  with  him  upon  specified  business,  is 
a  relevant  fact. 

(d.)  The  question  is,  whether  a  ship  sailed  from  Bombay 
harbour  on  a  given  day. 

A  letter  written  by  a  deceased  member  of  a  merchant's  firm, 
by  which  she  was  chartered,  to  their  correspondents  in  London 
to  whom  the  cargo  was  consigned,  stating  that  the  ship  sailed 
on  a  given  day  from  Bombay  harbour,  is  a  relevant  fact. 

(e.)  The  question  is,  whether  rent  was  paid  to  A  for  certain 
land. 

A  letter  from  A's  deceased  agent  to  A,  saying  that  he  had  re- 
ceived the  rent  on  A's  account  and  held  it  at  A's  orders,  is  a 
relevant  fact. 

(/.)    The  question  is,  whether  A  and  B  were  legally  married. 
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The  statement  of  a  deceased  clergyman  that  he  married 
them  under  such  circumstances  that  the  celebration  would  be 
a  crime,  is  relevant. 

(#.)  Tbe  question  is,  whether  A,  a  person  who  cannot  be 
found,  wrote  a  letter  on  a  certain  day,  The  fact  that  a  letter 
written  by  him  is  dated  on  that  day,  is  relevant. 

(A.)  The  question  is,  what  was  the  cause  of  the  wreck  of  a 
ship. 

A  protest  made  by  the  Captain,  whose  attendance  cannot  be 
procured,  is  a  relevant  fact. 

(»'.)    The  question  is,  whether  a  given  road  is  a  public  way, 

A  statement  by  A,  a  deceased  headman  of  the  village,  that 
the  road  was  public,  is  a  relevant  fact, 

0".)  The  question  is,  what  was  the  price  Of  grain  on  a 
certain  day  in  a  particular  market,  A  statement  of  the  price, 
made  by  a  deceased  banya  in  the  ordinary  course  of  his  business, 
is  a  relevant  fact. 

(£.)    The  question  is,  whether  A,  who  is  dead,  was  the 
father  of  B. 
A  statement  by  A  that  B  was  his  son,  is  a  relevant  fact. 

(/.)     The  question  is,  what  was  the  date  of  the  birth  of  A. 
A  letter  from  A's  deceased  father  to  a  friend,  announcing  the 
birth  of  A  on  a  given  day,  is  a  relevant  fact, 

(nt.)  The  question  is,  whether,  and  when,  A  and  B  were 
married. 

An  entry  in  a  memorandum-book  by  C,  the  deceased  father 
of  B.  of  his  daughter's  marriage  with  A  on  a  given  date,  is  a 
relevant  fact. 

(n.)  A  sues  B  for  a  libel  expressed  in  a  painted  caricature 
exposed  in  a  shop  window.  The  question  is  as  to  the  simi- 
larity of  the  caricature  and  its  libellous  character.  The 
remarks  of  a  crowd  of  spectators  on  these  points  may  be 
proved. 

33.    Evidence  given  by  a  witness  in  a  judicial  proceed- 

Reievancy  of  ing'  or  before  an7  person  authorised  by  law 
certain  evidence  to  take  it,  is  relevant  for  the  purpose  of 
for  proving,  in  proving  in  a  subsequent  judicial  proceed- 
SSSST'fK  mg,  or  in  a  later  stage  of  the  same  judicial 
truth  of  facts  proceeding,  the  truth  of  the  facts  which 
therein  stated.  it  8tates>  wnen  the  witness  is  dead  or  can- 
not be  found,  or  is  incapable  of  giving  evidence,  or  is  kept 
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out  of  the  way  by  the  adverse  party,  or  if  his  presence 
cannot  be  obtained  without  an  amount  of  delay  or  expense 
which,  under  the  circumstances  of  the  case,  the  Court  con- 
siders unreasonable. 

Provided — 

that  the  proceeding  was  between  the  same  parties  or 
their  representatives  in  interest ; 

that  the  adverse  party  in  the  first  proceeding  had  the 
right  and  opportunity  to  cross-examine  ; 

that  the  questions  in  issue  were  substantially  the  same 
in  the  first  as  in  the  second  proceeding. 

Explanation. — A  criminal  trial  or  enquiry  shall  be 
deemed  to  be  a  proceeding  between  the  prosecutor  and 
the  accused  within  the  meaning  of  this  section. 

STATEMENTS  MADE  UNDER  SPECIAL  CIRCUMSTANCES, 

34.  Entries  in  books  of  account,   regularly  kept  in  the 
Entries  in  books     course  of  business,  are  relevant  whenever 
of  account  when    they  refer  to  a  matter  into  which  the  Court 
relevant.  nas  to   inquire,   but  such  statements   shall 
not  alone  be  sufficient  evidence  to  charge  any  person  with 
liability. 

Illustration. 

A  sues  B  for  Rs.  1,000,  and  shows  entries  in  his  account- 
books  showing  B  to  be  indebted  to  him  to  this  amount.  The 
entries  are  relevant,  but  are  not  sufficient,  without  other 
evidence,  to  prove  the  debt. 

35.  An  entry  in  any  public  or    other  official   book, 

register,  or  record,  stating  a  fact  in  issue 
entry^public  or  relevant  fact,  and  made  by  a  public 
record,  made  in  servant  in  the  discharge  of  his  official  duty, 
performance  of  or  by  anv  Other  person  in  performance  of  a 

duty  specially  enjoined  by  the  law  of  the 
country  in  which  such  book,  register,  or  record  is  kept,  is 
itself  a  relevant  fact. 

36.  Statements  of  facts  in  issue  or  relevant  facts,  made 

in  published  maps  or  charts  generally  of- 
statements7  in  fered  f or  Public  sale,  or  in  maps  or  plans 
maps,  charts  made  under  the  authority  of  Government, 
and  plans.  as  to  matters  usually  represented  or  stated 
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in  such  maps,  charts  or  plans,  are  themselves  relevant 
facts. 

37.  When  the  Court  has  to  form  an   opinion   as  ;o  the 
Relevancy    of     existence    of  an7  f  act  of    a   public  nature, 

statement  as  to  any  statement  of  it,  made  in  a  recital  con- 
fact  o  f  public  tained  in  any  Act  of  Parliament,  or  in  any 
SfTn  CcerSfn  Act  of  the  Governor  General  of  India  in 
Acts  or  notifica-  Council,  or  of  the  Governors  in  Council  of 
tions.  Madras  or  Bombay,  or  of  the  Lieutenant- 

Governor  in  Council  of  Bengal,  or  in  a  notification  of  the 
Government  appearing  in  the  Gazette  of  India,  or  in  the 
Gazette  of  any  Local  Government,  or  in  any  printed  paper 
purporting  to  be  the  London  Gazette  or  the  Government 
Gazette  of  any  colony  or  possession  of  the  Queen,  is  a 
relevant  fact. 

38.  When  the  Court  has  to  form  an  opinion  as  to  a  law 

of  any  country,  any  statement  of  such  law 
a  tBatee^n«f  n  to  contained  in  a  book  purporting  to  be  printed 
as  to  any  law  or  published  under  the  authority  of  the 
f^tjaooks  4  n  Government  of  such  country  and  to  contain 

any  such  law,  and  any  report  of  a  ruling  of 
the  Courts  of  such  country  contained  in  a  book  purporting 
to  be  a  report  of  such  rulings,  is  relevant. 

How  MUCH  OF  A  STATEMENT  is 

TO  BE  PROVED. 

39.    When  any  statement  of  which  evidence  is  .given 
forms  part  of  a  longer   statement,  tor   of 
a  conversation  or  part  of  an  isolated  docu- 
etatemeut  forms    ment,   or  is  contained  in  a  document  which 

St?onfaC°docu"  forms  Part  of  a  book»  or  of  a  connected 
men£' book,°Cor  series  of  letters  or  papers,  evidence  shall 
series  of  letters  be  given  of  so  much  and  no  more  of  the 
statement,  conversation,  document,  book, 
or  series  of  letters  or  papers  as  the  Court  considers  neces- 
sary in  that  particular  case  to  the  full  understanding  of 
the  nature  and  effect  of  the  statement,  and  of  the  cir- 
cumstances  under  which  it  was  made. 
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JUDGMENTS  OF  COURTS  OF  JUSTICE,  WHEN  RELEVANT. 

40.  The  existence  of  any  judgment,  order  or  decree 

which  by  law  prevents  any  Court  from 
^ntfre'St  taking  cognizance  of  a  suit  or  holding 
to  bar  a  second  a  trial,  is  a  relevant  fact  when  the  question 
suit  or  trial.  js  wnether  such  Court  ought  to  take  cogni- 
zance of  such  suit,  or  to  hold  such  trial. 

41.  A  final  judgment,  order  or  decree  of  a  competent 

of    r     Court,  in  tne  exercise  of  probate,  matri- 
tainVjudgmeCnts    monial,  admiralty  or  insolvency  jurisdic- 
in  probate,  &c.,    tion,  which  confers  upon  or  takes  away 
from  any  person  any  legal  character,  or 
which  declares  any  person  to  be  entitled  to   any  such 
character,  or  to  be   entitled  to  any  specific  thing,  not 
as  against  any  specified  person  but  absolutely,  is  relevant 
when  the  existence  of  any  such  legal  character,  or  the 
title  of  any  such  person  to  any  such  thing,  is  relevant. 
Such  judgment,  order  or  decree  is  conclusive  proof 
that  any  legal  character  which  it  confers  accrued  at 
the  time  when   such  judgment,  order  or  decree  came  into 
operation ; 

that  any  legal  character,  to  which  it  declares  any  such 
person  to  be  entitled,  accrued  to  that  person  at  the  time 
when  such  judgment,  order  or  decree  declares  it  to  have 
accrued  to  that  person  ; 

that  any  legal  character  which  it  takes  away  from  any 
such  person  ceased  at  the  time  from  which  such  judgment, 
order  or  decree  declared  that  it  had  ceased  or  should 
cease  ; 

and  that  any  thing  to  which  it  declares  any  person  to 
be  so  entitled  was  the  property  of  that  person  at  the  time 
from  which  such  judgment,  order  or  decree  declares  that 
it  had  been  or  should  be  his  property. 

Relevancy  and  42-  Judgments,  orders  or  decrees  other 
effect  oi  judg-  than  those  mentioned  in  sectoin  41,  are  rele- 
m  e  n  t  s,  orders  vant  jf  they  relate  to  matters  of  a  public 
Jhan'thoTe  men"  nature  relevant  to  the  enquiry  ;  but  such 
tion ed  in  section  judgments,  orders  or  decrees  are  not  con- 
clusive proof  of  that  which  they  state. 
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Illustration. 

A  sues  B  for  trespass  on  his  land.  B  alleges  the  existence 
of  a  public  right  of  way  over  the  land,  which  A  denies. 

The  existence  of  a  decree  in  favour  of  the  defendant,  in  a 
suit  by  A  against  C  for  a  trespass  on  the  same  land,  in 
which  C  alleged  the  existence  of  the  same  right  of  way,  is 
relevant,  but  it  is  not  conclusive  proof  that  the  right  of  way 
exists. 

Jd          .  43.    Judgments,  orders  or  decrees,  other 

&c.,  other  than  tnan  tno.se  mentioned  in  sections  40,  41  and 
those  mentioned  42,  are  irrelevant,  unless  the  existence  of 
S.  Swhe°n 'rtll-  ?uch  Judgment,  order  or  decree,  is  a  fact  in 
vant.  issue,  or  is  relevant  under  some  other 

provision  of  this  Act. 

Illustrations. 

(a.)  A  and  B  separately  sue  C  for  a  libel  which  reflects  upon 
each  of  them.  C  in  each  case  says,  that  the  matter  alleged  to 
be  libellous  is  true,  and  the  circumstances  are  such  that  it  is 
probably  true  in  each  case,  or  in  neither. 

A  obtains  a  decree  against  C  for  damages  on  the  ground 
that  C  failed  to  make  out  his  justification.  The  fact  is 
irrelevant  as  between  B  and  C. 

(6,)    A  prosecutes  B  for  adultery  with  C,  A's  wife. 

B  denies  that  C  is  A's  wife,  but  the  Court  convicts  B  of 
adultery. 

Afterwards,  C  is  prosecuted  for  bigamy  in  marrying  B 
during  A's  lifetime.  C  says  that  she  never  was  A's  wife. 

The  judgment  against  B  is  irrelevant  as  against  C. 

(c.)  A  prosecutes  B  for  stealing  a  cow  from  him.  B  is 
convicted. 

A,  afterwards,  sues  C  for  the  cow,  which  B  had  sold  to  him 
before  his  conviction.  As  between  A  and  C,  the  judgment 
against  B  is  irrelevant. 

(<f.)  A  has  obtained  a  decree  for  the  possession  of  land 
against  B.  C,  B's  son,  murders  A  in  consequer.ee. 

The    existence  of    the  judgment  is    relevant,  as  showing 

motive  for  a  crime.  * 

'/      .*  .        -      a  g  ^ 

1     c'  J.       }{<*£.  /         .        C/^*4f    * 
*  /  _  U 
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44.  Any  party  to   a  suit  or  other  proceeding  may 
Fraud  or  col-    show  that  any  judgment,  order  or  decree 

lusion  in  obtain-    which  is  relevant  under  section  40,  41,  or 

*?  L  SmpStSi  42> and  which  h.as  been  Proved  b? the  adverse 
cy  of  Court,  party,  was  delivered  by  a  Court  not  corn- 
may  be  proved.  petent  to  deliver  it,  or  was  obtained  by 
fraud  or  collusion. 

OPINIONS  OF  THIRD  PERSONS,  WHEN  RELEVANT. 

45.  When  the  Court  has  to  form   an  opinion  upon  a 

point  of  foreign  law,  or  of  science  or  art, 
orasto  identity  of  handwriting,  the  opi- 
nions upon  that  point  of  persons  specially 
skilled  in  such  foreign  law,  science  or  art,  or  in  questions 
as  to  identity  of  handwriting  are  relevant  facts. 
Such  persons  are  called  experts. 

Illustrations. 

(a.)  The  question  is,  whether  the  death  of  A  was  caused 
by  poison. 

*  The  opinions  of  experts  as  to  the  symptoms  produced  by  the 
poison  by  which  A  is  supposed  to  have  died,  are  relevant. 

(6.)  The  question  is,  whether  A,  at  the  time  of  doing  a 
certain  act,  was,  by  reason  of  unsoundness  of  mind,  incapable 
of  knowing  the  nature  of  the  act,  or  that  he  was  doing  what 
was  either  wrong  or  contrary  to  law. 

The  opinions  of  experts  upon  the  question  whether  the 
symptoms  exhibited  by  A  commonly  show  unsoundness  of 
mind,  and  whether  such  unsoundness  of  mind  usually  renders 
persons  incapable  of  knowing  the  nature  of  the  acts  which  they 
do,  or  of  knowing  that  what  they  do  is  either  wrong  or 
contrary  to  law,  are  relevant. 

(c.)  The  question  is,  whether  a  certain  document  was 
written  by  A,  Another  document  is  produced  which  is  proved 
or  admitted  to  have  been  written  by  A. 

The  opinions  of  experts  on  the  question  whether  the  two 
documents  were  written  by  the  same  person  or  by  different 
persons,  are  relevant. 

46.  Facts,  not  otherwise  relevant,  are  relevant  if  they 
Facts  bearing    support  or  are  inconsistent  with  the  opi- 

upon  opinions  nions  of  experts,  when  such  opinions  are 
of  experts.  relevant. 
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Illustrations. 

(a.)  The  question  is,  whether  A  was  poisoned  by  a  certain 
poison. 

The  fact  that  other  persons,  who  were  poisoned  by  that  poison, 
exhibited  certain  symptoms  which  experts  affirm  or  deny  to  be 
the  symptoms  of  that  poison,  is  relevant. 

(6.)  The  question  is,  whether  an  obstruction  to  a  harbour  is 
caused  by  a  certain  sea-wall. 

The  fact  that  other  harbours  similarly  situated  in  other 
respects,  but  where  there  were  no  such  sea-walls,  began  to  be 
obstructed  at  about  the  same  time,  is  relevant. 

47.  When  the  Court  has  to  form  an  opinion  as  to 
Opinion  as  to  the  person  by  whom  any  document  was  writ  - 
hand  writing,  ten  or  signed,  the  opinion  of  any  person  ac- 
when  relevant.  quainted  with  the  handwriting  of  the 
person  by  whom  it  is  supposed  to  be  written  pr  signed 
that  it  was  or  was  not  written  or  signed  by  that  person,  is 
a  relevant  fact. 

Explanation. — A  person  is  said  to  be  acquainted  with  the 
handwriting  of  another  person  when  he  has  seen  that 
person  write,  or  when  he  has  received  documents  purporting 
to  be  written  by  that  person  in  answer  to  documents 
written  by  himself  or  under  his  authority  and  addressed 
to  that  person,  or  when,  in  the  ordinary  course  of  busi- 
ness, documents  purporting  to  be  written  by  that  person 
have  been  habitually  submitted  to  him. 

Illustration. 

The  question  is,  whether  a  given  letter  is  in  the  handwriting 
of  A,  a  merchant  in  London. 

B  is  a  merchant  in  Calcutta,  who  has  written  letters  ad- 
dressed to  A  and  received  letters  purporting  to  be  written  by 
him.  C  is  B's  clerk,  whose  duty  it  was  to  examine  and  file 
B's  correspondence.  D  is  B's  broker,  to  whom  B  habitually 
submitted  the  letters  purporting  to  be  written  by  A  for  the 
purpose  of  advising  with  him  thereon. 

The  opinions  of  B,  C  and  D  on  the  question  whether  the 
letter  is  in  the  handwriting  of  A  are  relevant,  though  neither 
B,  C  nor  D  ever  saw  A  write, 
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48.  When  the  Court  has  to  form  an  opinion  as  to  the 

to  ex^stence  °^  anv  general  custom  or  right, 
exisPtDe  nVe  of  tne  opinions,  as  to  the  existence  of  such 
right  or  custom,  custom  or  right,  of  persons  who  would  be 
when  relevant.  likely  to  know  of  itg  existence  if  it  existed, 
are  relevant. 

Explanation. — The  expression  *  general  custom  or  right' 
includes  customs  or  rights  common  to  any  considerable 
class  of  persons. 

Illustration, 

The  right  of  the  villagers  of  a  particular  village  to  use  the 
water  of  a  particular  well  is  a  general  right  within  the 
meaning  of  this  section. 

49.  When  the  Court  has  to  form  an  opinion  as  to — 

the  usages  and  tenets  of  any  body  of  men 
Opinions  as  to  J          J 

usages,    tenets,     Or  family, 
&c.,  when  .rele-        the  constitution  and  government  ot  any 

religious  or  charitable  foundation,  or 
the  meaning    of    words  or  terms  used  in    particular 
districts  or  by  particular  classes  of    people, 

the  opinions  of  persons  having  special  means  of  know- 
ledge thereon,  are  relevant  facts. 

50.  When  the  Court  has  to  form  an  opinion   as  to  the 
Opinion  on  re-    relationship  of  one  person  to  another,  the 

lationship  opinion,  expressed  by  conduct,  as  to  the 
when  relevant.  existence  of  such  relationship,  of  any 
person  who,  as  a  member  of  the  family  or  otherwise,  has 
special  means  of  knowledge  on  the  subject,  is  a  relevant 
fact :  Provided  that  such  opinion  shall  not  be  sufficient 
to  prove  a  marriage  in  proceedings  under  the  Indian 
Divorce  Act,  or  in  prosecutions  under  section  494,  495, 
497  or  498  of  the  Indian  Penal  Code. 

Illustrations. 

(a.)    The  question  is,  whether  A  and  B  were  married. 
The  fact  that  they  were  usually  received  and  treated  by  their 
friends  as  husband  and  wife,  is  relevant. 

(6.)    The  question  is,  whether  A  was  the  legitimate  son  of  B. 

The  fact  that  A  was  always  treated  as  such  by  members  of 
the  family,  is  relevant, 
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Grounds  of  ^1.  Whenever  the  opinion  of  any  living 
opinion,  when,  person  is  relevant,  the  grounds  on  which 
relevant.  guch  opinion  is  based  are  also  relevant. 

Illustration. 

An  expert  may  give  an  account  of  experiments  performed 
by  him  for  the  purpose  of  forming  his  opinion. 


52. 


In  civil 

character  to 
prove  conduct 
imputed,  irre- 
levant. 


CHARACTER  WHEN  RELEVANT. 

In  civil  cases,  the  fact  that  the  character  of  any 
person  concerned  is  such  as  to  render  pro- 
bable or  improbable  any  conduct  imputed 
to  him,  is  irrelevant,  except  in  so  far  as 
such  character  appears  from  facts  other- 
wise relevant. 


In  criminal 
cases,  previous 
good  character 
relevant. 


54, 


In  criminal 
proceedings  pre- 
vious conviction 
relevant,  but 
not  previous  bad 
character,  ex- 
cept in  reply. 


53.  In  criminal  proceedings,  the  fact 
that  the  person  accused  is  of  a  good  cha- 
racter, is  relevant.  ^ 

In  criminal  proceedings,  the  fact  that  the  accused 
person  has  Iroon  EroTiTiouoIy   oonTiTJoimd   of 


a  bad  character  is  irrelevant,  unless  *  t{ 

evidence  has  been  given  that  he  has  a 
good  character,  in  which  case  it  becomes 
relevant. 

Explanation.*— This  section  does  not  apply  to  cases  in 
which  the  bad  character  of  any  person  is  itself  a  facjt  in 

•55.   Ttn    civil    cases,  the  fact  that  tne^'^o^ 
character  of  any  person  is  such  as  to  affected  ~j 
the  amount  of  damages  which  he  ought  to  .     . 
receive,  is  relevant.  $  "^*-*a 


Character    as 
affecting  dama- 


r*      «ea-  »- 
o£teY-  / 

Explanation.  —  In  sections  52,  53,  54  and  55,  the 
*  character'  includes  both  reputation  and  disposition  ;  but, 
^evidence  may  be  given  only  of  general   reputation   andH 
general  disposition,  and  not  of  particular  acts  by   which 
reputation  or  disposition  wore  shown, 


- 


-  *> 
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[SECS,  56-57. 


PART  II. 

ON  PROOF. 

CHAPTER  III. 

FACTS  WHICH  NEED  NOT  BE  PROVED. 


56.  No  fact  of  which  the  Court  will 
take  judicial  notice  need  be  proved. 

57.  The  Court  shall  take  judicial  notice 
of  the  following  facts  : — 


Fact  judicially 
noticeable  need 
not  be  proved. 

Facts  of  which 
Court  must  take 
judicial  notice. 

(1.)  All  laws  or  rules  having  the  force  of  law  now 
or  heretofore  in  force,  or  hereafter  to  be  in  force,  in  any 
part  of  British  India  : 

(2.)  All  public  Acts  passed  or  hereafter  to  be  passed 
by  Parliament,  and  all  local  and  personal  Acts  directed 
by  Parliament  to  be  judicially  noticed  : 

(3.)     Articles  of  War  for  Her  Majesty's  Army  or  Navy  : 

(4.)    The  course   of    proceeding    of    Parliament    and 

of  the  Councils  for  the  purposes  of  making  Laws  and 

Regulations  established  under  the  Indian  Councils'  Act, 

or  any  other  law  for  the  time  being  relating  thereto  : 

Explanation. — The  word '  Parliament',  in  clauses  (2)  and 
(4),  includes — 

1.  The  Parliament  of  the  United  Kingdom  of  Great 
Britain  and   Ireland ; 

2.  The  Parliament  of  Great  Britain  ; 

3.  The  Parliament  of  England  ; 

4.  The  Parliament  of  Scotland,   and 

5.  The  Parliament  of  Ireland  : 

(5.)  The  accession  and  the  sign  manual  of  the  Sove- 
reign for  the  time  being  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  : 

(6.)  All  seals  of  which  English  Courts  take  judicial 
notice:  the  seals  of  all  the  Courts  of  British  India, 
and  of  all  Courts  out  of  British  India,  established  by 
the  authority  of  the  Governor  General  or  any  Local 
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Government  in  Council :  the  seals  of  Courts  of  Ad- 
miralty and  Maritime  Jurisdiction  and  of  Notaries  Public, 
and  all  seals  which  any  person  is  authorized  to  use  by 
•  any  Act  of  Parliament  or  other  Act  or  .Regulation  having 
the  force  of  law  in  British  India  : 

(7.)  The  accession  to  office,  names,  titles,  functions, 
and  signatures  of  the  persons  filling  for  the  time  being 
any  public  office  in  any  part  of  British  India,  if  the  fact 
of  their  appointment  to  such  office  is  notified  in  the 
Gazette  of  India,  or  in  the  official  Gazette  of  any  Local 
Government : 

(8.)  The  existence,  title,  and  national  flag  of  every 
State  or  Sovereign  recognized  by  the  British  Crown  : 

(9.)  The  divisions  of  time,  the  geographical  divisions 
of  the  world,  and  public  festivals,  fasts  and  holidays 
notified  in  the  official  Gazette  : 

(10.)  The  territories  under  the  dominion  of  the  British 
Crown  : 

(11.)  The  commencement,  continuance,  and  termina- 
tion of  hostilities  between  the  British  Crown  and  any 
other  State  or  body  of  persons  : 

(12.)  The  names  of  the  members  and  officers  of  the 
Court,  and  of  their  deputies  and  subordinate  officers  and 
assistants,  and  also  of  all  officers "  acting  in  execution  of 
its  process,  and  of  all  advocates,  attornies,  proctors, 
vakils,  pleaders  and  other  persons  authorized  by  law  to 
appear  or  act  before  it : 

(13.)     The  rule  of  the  road  on  land  or  at  sea. 

In  all  these  cases,  and  also  on  all  matters  of  public 
history,  literature,  science  or  art,  the  Court  may  resort 
for  its  aid  to  appropriate  books  or  documents  of  re- 
ference. 

If  the  Court  is  called  upon  by  any  person  to  take 
judicial  notice  of  any  fact,  it  may  refuse  to  do  so,  unless 
and  until  such  person  produces  any  such  book  or  docu- 
ment as  it  may  consider  necessary  to  enable  it  to  do  so. 

3 
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58.    No  fact  need  be  proved  in  any  proceeding  which 

the   parties   thereto  or  their    agents  agree 

tedne'ednoTbe    to  admit  at  the  hearing,  or  which,    before 

proved.  the   hearing,   they  agree  to  admit   by   any 

writing  under  their  hands,  or  which  by  any 

rule  of  pleading  in  force   at  the  time  they  are  deemed  to 

have   admitted   by   their  pleadings  :     Provided   that  the 

Court  may,  in  its   discretion,   require   the   facts   admitted 

to  be  proved  otherwise  than  by  such  admissions. 


CHAPTER  IV. 
OF  ORAL  EVIDENCE. 

Proof  of  facts  ^9.  All  facts,  except  the  contents  of 
by  oral  evi-  documents,  may  be  proved  by  oral  evi- 
dence, dence. 

Oral  evidence  60.  Oral  evidence  must,  in  all  cases, 
must  be  direct,  whatever,  be  direct ;  That  is  to  say — 

If  it  refers  to  a  fact  which  could  be  seen,  it  must  be  the 
evidence  of  a  witness  who  says  he  saw  it ; 

If  it  refers  to  a  fact  which  could  be  heard,  it  must  be 
the  evidence  of  a  witness  who  says  he  heard  it ; 

If  it  refers  to  a  fact  which  could  be  perceived  by  any 
other  sense  or  in  any  other  manner,  it  must  be  the  evi- 
dence of  a  witness  who  says  he  perceived  it  by  that 
sense  or  in  that  manner  ; 

If  it  refers  to  an  opinion  or  to  the  grounds  on  which 
that  opinion  is  held,  it  must  be  the  evidence  of  the  person 
who  holds  that  opinion  on  those  grounds  : 

Provided  that  the  opinions  of  experts  expressed  in  any 
treatise  commonly  offered  for  sale,  and  the  grounds  on 
which  such  opinions  are  held,  may  be  proved  by  the  pro- 
duction of  such  treatises  if  the  author  is  dead  or  cannot 
be  found,  or  has  become  incapable  of  giving  evidence,  or 
cannot  be  called  as  a  witness  without  an  amount  of  delay 
or  expense  which  the  Court  regards  as  unreasonable  : 
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Provided  also  that,  if  oral  evidence  refers  to  the  exis- 
tence or  condition  of  any  material  thing  other  than  a 
document,  the  Court  may,  if  it  thinks  fit,  require  the 
production  of  such  material  thing  for  its  inspection. 


CHAPTER  V. 

OF  DOCUMENTARY  EVIDENCE. 
^«  ~    n,  61.     The  contents  of  documents  mav  be 

1*111  •  i  S 

tents  of    docu-     proved  either  by  primary  or  by  secondary 
ments.  evidence. 

Primary  evi-  62.  Primary  evidence  means  the  docu- 
dence.  "  ment  itself  produced  for  the  inspection  of 

the  Court. 

Explanation  1. — Where  a  document  is  executed  in 
several  parts,  each  part  is  primary  evidence  of  the  docu- 
ment : 

Where  a  document  is  executed  in  counterpart,  each 
counterpart  being  executed  by  one  or  some  of  the  parties 
only,  each  counterpart  is  primary  evidence  as  against  the 
parties  executing  it. 

Explanation  2. — Where  a  number  of  documents  are  all 
made  by  one  uniform  process,  as  in  the  case  of  printing, 
lithography,  or  photography,  each  is  primary  evidence  of 
the  contents  of  the  rest ;  but  where  they  are  all  copies  of 
a  common  original,  they  are  not  primary  evidence  of  the 
contents  of  the  original. 

Illustration. 

A  person  is  shown  to  have  been  in  possession  of  a  number 
of  placards,  all  printed  at  one  time  from  one  original.  Any 
one  of  the  placards  is  primary  evidence  of  the  contents  of  any 
other,  but  no  one  of  them  is  primary  evidence  of  the  contents 
of  the  original. 

Secondary  evi-        63.     Secondary  evidence  means  and  in- 
dence.  eludes— 

(1.)  Certified  copies  given  under  the  provisions  herein- 
after contained ; 
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(2.)  Copies  made  from  the  original  by  mechanical  pro- 
cesses which  in  themselves  insure  the  accuracy  of  the  copy, 
and  copies  compared  with  such  copies  ; 

(3.)     Copies  made  from  or  compared  with  the  original ; 

(4.)  Counterparts  of  documents  as  against  the  parties 
who  did  not  execute  them  ; 

(5.)  Oral  accounts  of  the  contents  of  a  document  given 
by  some  person  who  has  himself  seen  it. 

Illustrations. 

(a.)  A  photograph  of  an  original  is  secondary  evidence  of 
its  contents,  though  the  two  have  not  been  compared,  if  it  is 
proved  that  the  thing  photographed  was  the  original. 

(6.)  A  copy  compared  with  a  copy  of  a  letter  made  by  a 
copying  machine  is  secondary  evidence  of  the  contents  of  the 
letter,  if  it  is  shown  that  the  copy  made  by  the  copying  machine 
was  made  from  the  original. 

(c.)  A  copy  transcribed  from  a  copy,  but  afterwards  com- 
pared with  the  original,  is  secondary  evidence  ;  but  the  copy 
not  so  compared  is  not  secondary  evidence  of  the  original, 
although  the  copy  from  which  it  was  transcribed  was  com- 
pared with  the  original. 

(</.)  Neither  an  oral  account  of  a  copy  compared  wilh  the 
original,  nor  an  oral  account  of  a  photograph  or  machine-copy 
of  the  original,  is  secondary  evidence  of  the  original. 

Proof  of  docu-  64-  Documents  must  be  proved  by  pri- 
ments  by  pri-  mary  evidence  except  in  the  cases  herein- 
mary  evidence.  after  mentioned. 

Cases  in  which  65.  Secondary  evidence  may  be  given 
deCnTeda7eiating  of  the  existence,  condition,  or  contents  of 
to  documents  a  document  in  the  following  cases  : — 

may  be  given. 

(a.)  When  the  original  is  shown  or  appears  to  be  in  the 
possession  or  power 

of  the  person  against  whom  the  document  is  sought  to 
be  proved,  or 

of  any  person  out  of  reach  of,  or  not  subject  to,  the 
process  of  the  Court,  or 

of  any  person  legally  bound  to  produce  it, 

and  when,  after  the  notice  mentioned  in  section  66,  such 
person  does  not  produce  it ; 
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(6.)  When  the  existence,  condition  or  contents  of  the 
original  have  been  proved  to  be  admitted  in  writing  by  the 
person  against  whom  it  is  proved  or  by  his  representative 
in  interest ; 

(c.)  When  the  original  has  been  destroyed  or  lost,  or 
when  the  party  offering  evidence  of  its  contents  cannot, 
for  dny  other  reason  not  arising  from  his  own  default  or 
neglect,  produce  it  in  reasonable  time  ; 

(rf.)  When  the  original  is  of  such  a  nature  as  not  to  be 
easily  moveable  ; 

(e.)  When  the  original  is  a  public  document  within 
the  meaning  of  section  74  ; 

(/• )  When  the  original  is  a  document  of  which  a 
certified  copy  is  permitted  by  this  Act,  or  by  any  other 
law  in  force  in  British  India,  to  be  given  in  evidence  ; 

(gr.)  When  the  originals  consist  of  numerous  accounts 
or  other  documents  which  cannot  conveniently  be 
examined  in  Court,  and  the  fact  to  be  proved  is  the 
general  result  of  the  whole  collection. 

In  cases  (a),  (c)  and  (c?),  any  secondary  evidence  of  tha 
contents  of  the  document  is  admissible. 

In  case  (6),  the  written  admission  is  admissible. 

In  case  (e)  or  (/),  a  certified  copy  of  the  document,  but 
no  other  kind  of  secondary  evidence,  is  admissible. 

In  case  (#),  evidence  may  be  given  as  to  the  general 
result  of  the  documents  by  any  person  who  has  examined 
them,  and  who  is  skilled  in  the  examination  of  such 
documents. 

66.    Secondary  evidence  of  the  contents  of  the  docu- 
Rules    as   to     ments  referred  to  in  section  65,  clause  (a), 
notice  to    pro-    shall  not  be  given  unless  the  party  propos- 
duce-  ing  to  give   such   secondary  evidence  has 

previously  given  to  the  party  in  whose  possession  or  power 
the  document  is,  or  to  his  attorney  or  pleader  such  notice  to 
produce  it  as  is  prescribed  by  law  ;  and  if  no  notice  is 
prescribed  by  law,  then  such  notice  as  the  Court  considers 
reasonable  under  the  circumstances  of  the  case  : 
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Provided  that  such  notice  shall  not  be  required  in  order 
to  render  secondary  evidence  admissible  in  any  of  the 
following  cases,  or  in  any  other  case  in  which  the  Court 
thinks  fit  to  dispense  with  it : — 

(1.)     When  the  document  to  be  proved  is  itself  a  notice  ; 

(2.)  When,  from  the  nature  of  the  case,  the  adverse 
party  must  know  that  he  will  be  required  to  produce  it ; 

(3.)  When  it  appears  or  is  proved  that  the  adverse 
party  has  obtained  possession  of  the  original  by  fraud  or 
force  ; 

(4.)  When  the  adverse  party  or  his  agent  has  the 
original  in  Court ; 

(5.)  When  the  adverse  party  or  his  agent  has  admitted 
the  loss  of  the  document ; 

(6.)  When  the  person  in  possession  of  the  document 
is  out  of  reach  of,  or  not  subject  to,  the  process  of  the 
Court. 

Proof  of  signa-        67-     If  a  document  is  alleged  to  be  signed 

ture  and  hand-  or  to  have  been  written  wholly  or  in  part  by 

^n^ane  ^d^to  an^  Person> tne  signature  or  the  handwriting 

have^igned  or  of  so  much  of  the  document  as  is  alleged 

written  d  o  c  v-  to  be   in  that   person's  handwriting    must 

;ed-  be  proved  to  be  in  his  handwriting. 

68.  If  a  document  is  required  by  law  to  be   attested,  it 

shall  not  be  used  as  evidence  until  one 
t£n°°foffedocu-  attesting  witness  at  least  has  been  called 
ment  required  for  the  purpose  of  proving  its  execution, 
by  law  to  be  at-  jf  there  be  an  attesting  witness  alive,  and 

subject  to  the  process  of  the  Court  and 
capable  of  giving  evidence. 

69.  If  no   such   attesting  witness   can  be   found,  or  if 
Proof    where    tne  document  purports   to  have  been  exe- 

ao  attesting  cuted  in  the  United  Kingdom,  it  must  be 
witness  found.  proved  that  the  attestation  of  one  attesting 
witness  at  least  is  in  his  handwriting,  and  that  the  signa- 
ture of  the  person  executing  the  document  is  in  the  hand- 
writing of  that  person. 
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70.    The  admission  of  a  party  to  an  attested   document 

Admission  of    of    **?    execution    by   himself    shall     be 

execution     by     sufficient  proof  of  its  execution  as  against 

party  to  attested    him.  though  it  be  a  document  required  by 

law  to  be  attested. 

71.  If  the  attesting  witness  denies  or 
atSSL  Wwf£  does  not  recollect  the  execution  of  the 
ness  denies  the  document,  its  execution  may  be  proved  by 
execution.  Other  evidence. 

Proof  of  doou-  72.  An  attested  document  not  required 
ment  not  re-  by  law  to  be  attested  may  be  proved  as 

quired  by    law     jf  ft  was   unattested. 
to  be  attested. 

73.  In  order  to  ascertain  whether  a  signature,  writing, 
or  seal  is  that  of  the  person  by  whom  it 
si?nXrt°wri0t-  Purports  to  have  been  written  or  made, 
ing  or  seal  with  any  signature,  writing,  or  seal  admitted  or 
Prove(i  to  the  satisfaction  of  the  Court  to 
have  been  written  or  made  by  that  person 
may  be  compared  with  the  one  which  is  to  be  proved, 
although  that  signature,  writing,  or  seal  has  not  been 
produced  or  proved  for  any  other  purpose. 

The  Court  may  direct  any  person  present  in  Court  to 
write  any  words  or  figures  for  the  purpose  of  enabling 
the  Court  to  compare  the  words  or  figures  so  written  with 
any  words  or  figures  alleged  to  have  been  written  by  such 
person. 

PUBLIC  DOCUMENTS. 

Public  docu-  74.  The  following  documents  are  public 
ments.  documents  : — 

1.  Documents  forming  the  acts,  or  records  of  the 
acts — 

(i)  of  the  sovereign  authority, 
(ii)  of  official  bodies  and  tribunals,  and 
(iii)  of  public  officers,  legislative,  judicial  and  executive, 
whether  of  British  India,  or  of  any  other  part  of 
Her  Majesty's  dominions,  or  of  a  foreign  country. 
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2.  Public  records  kept  in  British  India  of  private  do- 
cuments. 

mePntsVate  d°°U~        75-    A11  other  documents  are  private. 

76.  Every  public  officer  having  the  custody  of  a  public 
Certified  copies  document,  which  any  person  has  a  right  to 
of  public  docu-  inspect,  shall  give  that  person  on  demand 
a  copy  of  it  on  payment  of  the  legal  fees 
therefor,  together  with  a  certificate  written  at  the  foot  of 
such  copy  that  it  is  a  true  copy  of  such  document  or  part 
thereof,  as  the  case  may  be,  and  such  certificate  shall  be 
dated  and  subscribed  by  such  officer  with  his  name  and 
his  official  title,  and  shall  be  sealed,  whenever  such  officer 
is  authorized  by  law  to  make  use  of  a  seal ;  and  such  copies 
so  certified  shall  be  called  certified  copies. 

Explanation.  — Any  officer  who,  by  the  ordinary  course 
of  official  duty,  is  authorized  to  deliver  such  copies,  shall 
be  deemed  to  have  the  custody  of  such  documents  within 
the  meaning  of  this  section. 

77.     Such   certified  copies  may  be  pro- 
mpt? by  d££    duced  in  Proof  of  the  contents  of  the  public 
auction  of  cer-    documents  or  parts   of  the    public  docu- 
tified  copies.         ments  of  which  they  purport  to  be  copies. 
Proof  of  other        73      The    f0uowjng    pubHc    documents 

official        docu-  ,  ,         ,,  ^     r 

ments.  may  be  proved  as  follows  : — 

(1.)  Acts,  orders  or  notifications  of  the  Executive 
Government  of  British  India  in  any  of  its  departments,  or 
of  any  Local  Government  or  any  department  of  any  Local 
Government, 

by  the  records  of  the  departments,  certified  by  the 
heads  of  those  departments  respectively, 

or  by  any  document  purporting  to  be  printed  by  order 
of  any  such  Government : 

(2. )    The  proceedings  of  the  Legislatures, 
by  the  journals  of  those  bodies  respectively,  or  by  pub- 
lished Acts  or  abstracts,  or  by  copies  purporting   to  be 
printed  by  order  of  Government : 
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(3.)  Proclamations,  orders  or  regulations  issued  by 
Her  Majesty  or  by  the  Privy  Council,  or  by  any  depart- 
ment of  Her  Majesty's  Government, 

by  copies  or  extracts  contained  in  the  London  Gazette, 
or  purporting  to  be  printed  by  the  Queen's  Printer  : 

(4.)  The  Acts  of  the  Executive  or  the  proceedings  of 
the  legislature  of  a  foreign  country, 

by  journals  published  by  their  authority,  or  commonly 
received  in  that  country  as  such,  or  by  a  copy  certified 
under*  the  seal  of  the  country  or  sovereign,  or  by  a  recog- 
nition thereof  in  some  public  Act  of  the  Governor  General 
of  India  in  Council  : 

(5.)  The  proceedings  of  a  municipal  body  in  British 
India, 

by  a  copy  of  such  proceedings,  certified  by  the  legal 
keeper  thereof,  or  by  a  printed  book  purporting  to  be  pub- 
lished by  the  authority  of  such  body  : 

(6.)  Public  documents  of  any  other  class  in  a  foreign 
country, 

by  the  original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  with  a  certificate  under  the  seal  of  a  Notary  Public, 
or  of  a  British  Consul  or  diplomatic  agent,  that  the  copy 
is  duly  certified  by  the  officer  having  the  legal  custody  of 
the  original,  and  upon  proof  of  the  character  of  the  docu- 
ment according  to  the  law  of  the  foreign  country. 

PRESUMPTIONS  AS  TO  DOCUMENTS. 

79.     The  Court  shall  presume  every  document  purport- 
ing to  be  a  certificate,  certified  copy,  or  other 
as  ^'gSuine11-     document,  which  is  by  law  declared  to  be  ad- 
ness  of  certified    inissible  as  evidence  of  any  particular  fact, 
copies.  and  which  purports  to  be  duly  certified  by 

any  officer  in  British  India,  or  by  any  officer  in  any  Native 
State  in  alliance  with  Her  Majesty,  who  is  duly  authorized 
thereto  by  the  Governor  General  in  Council,  to  be  genuine  : 
Provided  that  such  document  is  substantially  in  the  form 
and  purports  to  be  executed  in  the  manner  directed  by 
law  in  that  behalf. 
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The  Court  shall  also  presume  that  any  officer  by  whom 
any  such  document  purports  to  be  signed  or  certified 
held,  when  he  signed  it,  the  official  character  which  he 
claims  in  such  paper. 

80.  Whenever  any  document  is  produced  before  any 

Court,  purporting  to  be  a  record  or  me- 
ns  tordof^en°ts  morandum  of  the  evidence,  or  of  any  part 
produced  as  re-  of  the  evidence,  given  by  a  witness  in  a 
cord  of  e  v i-  judicial  proceeding  or  before  any  officer 
authorized  by  law  to  take  such  evidence, 
or  to  be  a  statement  or  confession  by  any  prisoner  or 
accused  person,  taken  in  accordance  with  law,  and  pur- 
porting to  be  signed  by  any  Judge  or  Magistrate,  or  by 
any  such  officer  as  aforesaid,  the  Court  shall  presume — 

that  the  document  is  genuine  ;  that  any  statements  as 
to  the  circumstances  under  which  it  was  taken,  purporting 
to  be  made  by  the  person  signing  it,  are  true,  and  that 
such  evidence,  statement  or  confession  was  duly  taken. 

81.  The  Court  shall  presume  the  genuineness  of  every 
Presumption     document    purporting  to   be   the   London 

as  to  Gazettes,     Gazette,  or  the    Gazette  of  India,   or  the 

newspapers,  pri-  Government  Gazette  of  any  Local  Govern- 
vate  Acts  of  Par-  ,,  ,  J  -.  , 

liament  and  ment,  or  of  any  colony,  dependency  or 
other  d  o  c  u  -  possession  of  the  British  Crown,  or  to  be 
a  newspaper  or  journal,  or  to  be  a  copy 
of  a  private  Act  of  Parliament  printed  by  the  Queen's 
Printer,  and  of  every  document  purporting  to  be  a  docu- 
ment directed  by  any  law  to  be  kept  by  any  person,  if 
such  document  is  kept  substantially  in  the  form  required 
by  law  and  is  produced  from  proper  custody. 

82.  When  any  document  is  produced  before  any  Court, 
Presumption     purporting  to  be  a  document  which,  by  the 

as  to  document  law  in  force  for  the  time  being  in  England 
admissible  in  or  Ireland,  would  be  admissible  in  proof 

.hiii  gland     with-         ,,  i*      -i    <  «  r\  _c  •      .L-         • 

out  proof  of  seal  of  any  particular  in  any  Court  of  justice  in 
or  signature.  England  or  Ireland,  without  proof  of  the 
seal  or  stamp  or  signature  authenticating  it,  or  of  the 
judicial  or  official  character  claimed  by  the  person  by 
whom  it  purports  to  be  signed,  the  Court  shall  presume 
that  such  seal,  stamp  or  signature  is  genuine,  and  that 


j 
(J 


SBCS.  82-87.]     THE  INDIAN  EVIDENCE  ACT.  43 

the  person  signing  it  held,  at  the  time  when  he  signed  it, 
the  judicial  or  official  character  which  he  claims, 

and  the  document  shall  be  admissible  for  the  same 
purpose  for  which  it  would  be  admissible  in  England  or 
Ireland. 

83.  The  Court  shall  presume  that  maps   or  plans  pur- 

.  porting  to  be  made  by  the  authority  of 
as  to6  maps  1(or  Government  were  so  made,  and  are  accu- 
plans  made  by  rate  ;  but  maps  or  plans  made  for  the  pur- 

P°ses  °f  any  cause  must    be  proved  to  be 

accurate. 

84.  The  Court  shall  presume  the  genuineness  of    every 

book  purporting  to  be  printed  or  published 
as  to™  !5S?ions  under  the  authority  of  the  Government  of 
of  laws  and  re-  any  country,  and  to  contain  any  of  the  laws 
ports  of  deci-  of  that  country? 

and   of  every  book  purporting   to  con- 
tain reports  of  decisions  of  the  Courts  of  such  country. 

85.  The  Court  shall  presume  that    every    document 
Presumption    purporting  to  be  a  power-of-attorney,   and 

as  to  powers-of-  to  have  been  executed  before,  and  authen- 
attomey.  ticated  by,  a  Notary  Public,  or  any  Court, 

Judge,  Magistrate,  British  Consul  or  Vice-Consul,  or  repre- 
sentative of  Her  Majesty  or  of  the  Government  of  India, 
was  so  executed  and  authenticated. 

86.  The  Court  may  presume   that  any  document  p 

porting  to  be  a   certified  copy    of  any  judi- 
as  to^certified    c*al  record  of  any  country  not  forming  part 
copies  of  foreign     of  Her  Majesty's  dominions  is  genuine  and  //^/-^ 
judicial  records,     accurate    if  the  document      urorts  to  be  f°7 


certified  in  any  manner  which  is  certified  by  any  represen-    * 
tative  of  Her  Majesty  or  of  the   Government  of  India  « 
Resident  in  such  country  to  be  the  manner  commonly  in  use 
;  in  that  country  for  the  certification  of  copies  of  judicial     £ 


records. 

87.    The  Court  may  presume  that  any  book  to  which 

Presumption    ^  mav  refer  f°r  information  on  matters 

as     to    books,     of  public  or  general  interest,  and  that  any 

map*  and  charts,    published  map   or  chart,  the   statements  of 

which  are   relevant  facts,  and  which  is  produced  for  its 
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inspection,  was  written  and  published  by  the  person,  and 
at  the  time  and  place,  by  whom  or  at  which  it  purports 
to  have  been  written  or  published. 

88.    The  Court  may  presume  that  a  message,  forwarded 
Presumption     from    a     telegraph   office   to     the    person 
as  to  telegraphic    to   whom     such   message  purports  to   be 
messages.  addressed,  corresponds  with  a  message  deli- 

vered for  transmission  at  the  office  from  which  the  mes- 
sage purports  to  be  sent  ;  but  the  Court  shall  not  make 
any  presumption  as  to  the  person  by  whom  such  message 
was  delivered  for  transmission. 

89.    The  Court  shall  presume  that  every 
document,    called  for    and   not    produced 
tion,    &c.,    of    after    notice    to    produce,    was     attested, 
drodSedt8  n0t    stamPed  and  executed  in  the   manner  re- 
quired by  law. 

90.  Where  any  document,  purporting  or  proved  to  be 
Presumption  as  t^rty  years  old,  is  produced  from  any 
to  documents  custody  which  the  Court  m  the  particular 
thirty  years  old.  case  considers  proper,  the  Court  may  pre- 
sume that  the  signature  and  every  other  part  of  such  docu- 
ment, which  purports  to  be  in  the  handwriting  of  any 
particular  person,  is  in  that  person's  handwriting,  and,  in 
the  case  of  a  document  executed  or  attested,  that  it  was 
duly  executed  and  attested  by  the  persons  by  whom  it 
purports  to  be  executed  and  attested. 

Explanation. — Documents  are  said  to  be  in  proper  cus- 
tody if  they  are  in  the  place  in  which,  and  under  the  care 
of  the  person  with  whom,  they  would  naturally  be  ;  but 
no  custody  is  improper  if  it  is  proved  to  have  had  a  legiti- 
mate origin,  or  if  the  circumstances  of  the  particular  case 
are  such  as  to  render  such  an  origin  probable. 
This  explanation  applies  also  to  section  81. 
Illustrations. 

(a.)  A  has  been  in  possession  of  landed  property  for  a 
long  time.  He  produces  from  his  custody  deeds  relating  to 
the  land  showing  his  titles  to  it.  The  custody  is  proper. 

(6.)  A  produces  deeds  relating  to  landed  property  of 
which  he  is  the  mortgagee.  The  mortgagor  is  in  possession. 
The  custody  is  proper. 
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(c.)  A,  a  connection  of  B,  produces  deeds  relating  to  lands 
in  B's  possession,  which  were  deposited  with  him  by  B  for 
safe  custody.  The  custody  is  proper. 


CHAPTER  VI. 

OF  THE  EXCLUSION  OF  ORAL  BY  DOCUMENTARY 
EVIDENCE. 

91.     When  the  terms  of  a  contract,  or  of  a  grant,  or  of 
f    any  ot^er  disposition  of  property,  have  been 


reduced  to  the  form  of  a  document,  and  in 
tracts,  grants  all  cases  in  which  any  matter  is-  required 
P^tL±eorf  prt  by  law  to  be  Deduced  to  the  form  of  a  docu- 
perty  reduced  ment,  no  evidence  shall  be  given  m  proof 
men?™  of  docu"  °^  tne  terms  of  such  contract,  grant  or 

other  disposition  of  property,  or  of  such 
matter,  except  the  document  itself,  or  secondary  evidence 
of  its  contents  in  cases  in  which  secondary  evidence  is 
admissible  under  the  provisions  hereinbefore  contained. 

Exception  1.  —  When  a  public  officer  is  required  by  law 
to  be  appointed  in  writing,  and  when  it  is  shown  that  any 
particular  person  has  acted  as  such  officer,  the  writing  by 
which  he  is  appointed  need  not  be  proved. 

Exception  2.  —  Wills  admitted  to  probate  in  British 
India  may  be  proved  by  the  Probate. 

Explanation  1.  —  This  section  applies  equally  to  cases  in 
which  the  contracts,  grants  or  dispositions  of  property 
referred  to  are  contained  in  one  document,  and  to  cases  in 
which  they  are  contained  in  more  documents  than  one. 

Explanation  2.  —  Where  there  are  more  originals  than 
one,  one  original  only  need  be  proved. 

Explanation  3.  —  The  statement,  in  any  document  what- 
ever, of  a  fact  other  than  the  facts  referred  to  in  this 
section,  shall  not  preclude  the  admission  of  oral  evidence 
as  to  the  same  fact. 

Illustrations. 

(a.)  If  a  contract  be  contained  in  several  letters,  all  the 
letters  in  which  it  is  contained  must  be  proved. 
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(6.)  If  a  contract  is  contained  in  a  bill  of  exchange,  the 
bill  of  exchange  must  be  proved. 

(c.)  If  a  bill  of  exchange  is  drawn  in  a  set  of  three,  one 
only  need  be  proved. 

(d.)  A  contracts,  in  writing,  with  B,  for  the  delivery  of 
indigo  upon  certain  terms.  The  contract  mentions  the  fact 
that  B  had  paid  A  the  price  of  other  indigo  contracted  for 
verbally  on  another  occasion. 

Oral  evidence  is  offered  that  no  payment  was  made  for  the 
other  indigo.  The  evidence  is  admissible. 

(e.)     A  gives  B  a  receipt  for  money  paid  by  B. 
Oral  evidence  is  offered  of  the  payment. 
The  evidence  is  admissible. 

92.     When   the  terms   of  any   such   contract,  grant  or 
__— -^-—Exclusion  of    otner  disposition  of  property,  or  any  matter 
evidence  of  oral    required  by  law  to  be  reduced  to  the  form 
agreement.  of  a  document,    have  been  proved  accord- 

ing to  the  last  section,  no  evidence  of  any  oral  agreement 
or  statement  shall  be  admitted,  as  between  the  parties  to 
any  such  instrument  or  their  representatives  in  interest,  for 
the  purpose  of  contradicting,  varying,  adding  to,  or 
subtracting  from,  its  terms  : 

Proviso  (1). — Any  fact  may  be  proved  which  would 
invalidate  any  document,  or  which  would  entitle  any  person 
to  any  decree  or  order  relating  thereto  ;  such  as  fraud, 
intimidation,  illegality,  want  of  due  execution,  want  of 
capacity  in  any  contracting  party,  want  or  failure  of  con- 
sideration, or  mistake  in  fact  or  law. 

Proviso  (2). — The  existence  of  any  separate  oral  agree- 
ment as  to  any  matter  on  which  a  document  is  silent,  and 
which  is  not  inconsistent  with  its  terms,  may  be  proved. 
In  considering  whether  or  not  this  proviso  applies,  the 
Court  shall  have  regard  to  the  degree  of  formality  of  the 
document. 

Proviso  (3). — The  existence  of  any  separate  oral  agree- 
ment, constituting  a  condition  precedent  to  the  attaching 
of  any  obligation  under  any  such  contract,  grant  or  dis- 
position of  property,  may  be  proved. 
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Proviso  (4). — The  existence  of  any  distinct  subsequent 
oral  agreement  to  rescind  or  modify  any  such  contract,  grant 
or  disposition  of  property,  may  be  proved,  except  in  cases 
in  which  such  contract,  grant  or  disposition  of  property 
is  by  law  required  to  be  in  writing,  or  has  been  registered 
according  to  the  law  in  force  for  the  time  being  as  to  the 
registration  of  documents. 

Proviso  (5). — Any  usage  or  custom  by  which  incidents 
not  expressly  mentioned  in  any  contract  are  usually 
annexed  to  contracts  of  that  description,  may  be  proved  : 
Provided  that  the  annexing  of  such  incident  would  not  be 
repugnant  to,  or  inconsistent  with,  the  express  terms  of 
the  contract. 

Proviso  (6). — Any  fact  may  be  proved  which  shows  in 
what  manner  the  language  of  a  document  is  related  to 
existing  facts. 

Illustrations. 

(a.)  A  policy  of  insurance  is  effected  on  goods  "  in  ships 
from  Calcutta  to  London."  The  goods  are  shipped  in  a  par- 
ticular ship  which  is  lost.  Tbe  fact  that  that  particular  ship 
was  orally  excepted  from  the  policy,  cannot  be  proved. 

(6.)  A  agrees  absolutely  in  writing  to  pay  B  Rs.  1,000 
on  the  1st  March  1873.  The  fact  that,  at  the  same  time,  an 
oral  agreement  was  made  that  the  money  should  not  be 
paid  till  the  31st  March,  cannot  be  proved. 

(c.)  An  estate  called  «  the  Rampore  tea  estate'  is  sold  by 
a  deed  which  contains  a  map  of  the  property  sold,  The  fact 
that  land  not  included  in  the  map  had  always  been  regarded 
as  part  of  the  estate  and  was  meant  to  pass  by  the  deed,  can- 
not be  proved. 

(</.)  A  enters  into  a  written  contract  with  B  to  work  cer- 
tain mines,  the  property  of  B,  upon  certain  terms.  A  was 
induced  to  do  so  by  a  misrepresentation  of  B's  as  to  their 
value.  This  fact  may  be  proved. 

(e.)  A  institutes  a  suit  against  B  for  the  specific  perform- 
ance of  a  contract,  and  also  prays  that  the  contract  may  be 
reformed  as  to  one  of  its  provisions,  as  that  provision  was  in- 
serted in  it  by  mistake.  A  may  prove  tlmt  such  a  mistake  was 
made  as  would  by  law  entitle  him  to  have  the  contract  reformed. 
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(/.)  A  orders  goods  of  B  by  a  letter  in  which  nothing  is 
said  as  to  the  time  of  payment,  and  accepts  the  goods  on 
delivery.  B  sues  A  for  the  price.  A  may  show  that  the  goods 
were  supplied  on  credit  for  a  term  still  unexpired. 

(g.)  A  sells  B  a  horse  and  verbally  warrants  him  sound.  A 
gives  B  a  paper  in  these  words  :  'Bought  of  A  a  horse  for  Es. 
500.'  B  may  prove  the  verbal  warranty. 

(A.)  A  hires  lodgings  of  B,  and  gives  B  a  card  on  which  is 
written — '  Booms,  Us.  200  a  month.'  A  may  prove  a  verbal 
agreement  that  these  terms  were  to  include  partial  board. 

A  hires  lodgings  of  B  for  a  year,  and  a  regularly  stamped 
agreement,  drawn  up  by  an  attorney,  is  made  between  them. 
1 1  is  silent  on  the  subject  of  board.  A  may  not  prove  that 
board  was  included  in  the  terms  verbally. 

(i.)  A  applies  to  B  for  a  debt  due  to  A  by  sending  a  receipt 
for  the  money.  B  keeps  the  receipt  and  does  not  send  the 
money.  In  a  suit  for  the  amount,  A  may  prove  this. 

(j.)  A  and  B  make  a  contract  in  writing  to  take  effect 
upon  the  happening  of  a  certain  contingency.  The  writing  is 
left  with  B,  who  sues  A  upon  it.  A  may  show  the  circum- 
stances under  which  it  was  delivered. 

93.  When  the  language  used  in  a  docu- 
eviSuce'to  ex-     merit  is,  on  its  face,  ambiguous  or  def ective, 
plain  or  amend    evidence  may  not  be  given  of  facts  which 
SSmST18    d°~     would    show    its    meaning    or   supply   its 

defects. 

Illustrations. 

(a.)  A  agrees,  in  writing,  to  sell  a  horse  to  B  for  '  Ks.  1,000 
or  Es.  1,500.' 

Evidence  cannot  be  given  to  show  which  price  was  to 
be  given. 

(6.)  A  deed  contains  blanks.  Evidence  cannot  be  given  of 
facts  which  would  show  how  they  were  meant  to  be  filled. 

94.  When  language  used  in  a  document 

is  Plain  in  itself>  and  when  {t  aPPKeS    aCCU' 

application  o  f  rately  to  existing  facts,  evidence  may  not 
document  to  ^e  given  to  show  that  it  was  not  meant 
eating  facts.  to  a*  ply  to  such  facts. 
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Illustration. 

A  sells  to  B,  by  deed,  'my  estate  at  Rampur  containing  100 
bighas.'  A  has  an  estate  at  Rampur  containing  100  bighas. 
Evidence  may  not  be  given  of  the  fact  that  the  estate  meant 
to  be  sold  was  one  situated  at  a  different  place  and  of  a 
different  size. 

95.     When  language  used  in  a  document 

document6  u^n'    is    Plain  in  itself,   but  is  unmeaning    in 

meaning  in    reference  to  existing  facts,  evidence  may 

existing1  Lets  °    ^e  given  to  show  that  it    was  used  in  a 

peculiar  sense. 

Illustration. 

A  sells  to  B,  by  deed,  'my  house  in  Calcutta.' 
A  had  no  house  in  Calcutta,   but  it  appears  that  he  had  a 

house  at  Howrah,  of  which  B  had  been  in  possession  since  the 

execution  of  the  deed. 

These  facts  may  be  proved  to  show  that  the  deed  related  to 
the  house  at  Howrah. 

96.     When  the  facts  are  such  that  the  language   used 

Evidence   as    might  have  been  meant  to  apply  to  any 

t  o   application    one,   and   could  not  have  been  meant  to 

wViChncagnUappi?  W1?  to  more  than  one>  of  several  persons 
to  one  only  of  or  things,  evidence  may  be  given  of  facts 
several  persons.  which  show  which  of  those  persons  or 
thing's  it  was  intended  to  apply  to. 

Illustrations. 

(a.)  A  agrees  to  sell  to  B,  for  Rs,  1,000,  'my  white  horse.' 
A  has  two  white  horses.  Evidence  may  be  given  of  facts 
which  show  which  of  them  was  meant. 

(6.)  A  agrees  to  accompany  B  to  Haidarabad.  Evidence 
may  be  given  of  facts  showing  whether  Haidarabad  in  the 
Dekkhan  or  Haidarabad  in  Sindh  was  meant. 

Evidence  a  s  97.     When  the   language   used   applies 

to    application  partly  to  one  set  of    existing  facts,   and 

to  oannegolf *wo  partly  to  another  set  of  existing  facts,  but 

sets  of  facts,  to  the  whole  of  it  does  not  apply  correctly  to 

the^who^co?  either>  evidence  may  be  given  to  show  to 

rectly  applies.  which  of  the  two  it  was  meant  to  apply. 

4 


50  THE  INDIAN  EVIDENCE  ACT.      [  SECS.  97-101. 

Illustration. 

A  agrees  to  sell  to  B  'my  land  at  X  in  the  occupation  of  Y.' 
A  has  land  at  X,  but  not  in  the  occupation  of  Y,  and  he  has 
land  in  the  occupation  of  Y,  but  it  is  not  at  X.  Evidence 
may  be  given  of  facts  showing  which  he  meant  to  sell. 

98.     Evidence  may  be  given  to  show  the  meaning  of 
illegible  or  not  commonly  intelligible  cha- 

Evidence    as  x-u*  T.I*!  •L-III 

to  meaning  of  racters,  or  foreign,  obsolete,  technical,  local, 
illegible  charac-  and  provincial  expressions,  of  abbreviations 
ters,  &c.  an(j  Q£  wor(js  use(j  jn  a  peculiar  sense. 

Illustration. 

A,  a  sculptor,  agrees  to  sell  to  B  '  all  my  mods.'  A  has 
both  models  and  modelling  tools.  Evidence  may  be  given  to 
show  which  he  meant  to  sell. 

99.  Persons  who  are  not  parties  to  a 
document,    or    their    representatives    in 

agreement  vary-    interest,  may  give  evidence  of  any  facts 
document 8    °f    tending  to  show  a  contemporaneous  agree- 
ment varying  the  terms  of  the  document. 

Illustration. 

A  and  B  make  a  contract  in  writing  that  B  shall  sell  A 
certain  cotton,  to  be  paid  for  on  delivery.  At  the  same  time 
they  make  an  oral  agreement  that  three  months'  credit  shall 
be  given  to  A.  This  could  not  be  shown  as  between  A  and 
B,  but  it  might  be  shown  by  C,  if  it  affected  his  interests. 

100.  Nothing    in     this    chapter    con- 
gS£gof°fi5S£    tained  shall  be  taken  to   affect    any  of 
Succession  Act    the  provisions  of  the   Indian  Succession 
relating  to    Act   (  x  of   1865)    as  to  the  construction 

WH13.  P          .\i 

of  wills. 


PART  III. 

PRODUCTION  AND   EFFECT   OF   EVIDENCE. 

CHAPTLR  VII. 

OF  THE  BURDEN  OF  PROOF. 

101.     Whoever  desires  any  Court  to  give  judgment  as 

to  any  legal  right  or  liability    dependent 

Burdenof  proof.      ^  ^  ^rf  fectfl  wh;ch    he  asserts, 


must  prove  that  those  facts  exist. 
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When  a  person  is  bound  to  prove  the  existence  of  any 
fact,  it  is  said  that  the  burden  of  proof  lies  On  that 
person. 

Illustrations. 

(a.)  A  desires  a  Court  to  give  judgment  that  B  shall  be 
punished  for  a  crime  which  A  says  B  has  committed. 

A  must  prove  that  B  has  committed  the  crime, 

(6.)  A  desires  a  Court  to  give  judgment  that  he  is  entitled 
to  certain  land  in  the  possession  of  B,  by  reason  of  faots  which 
he  asserts,  and  which  B  denies,  to  be  true. 

A  must  prove  the  existence  of  those  facts. 

102.  The  burden    of    proof  in  a  suit  or  proceeding 
On    whom    ^es    °n    that    person    who     would  fail 

burden  of  proof    if  no  evidence  at  all  were  given  on  either 
Ues-  side. 

Illustrations. 

(a.)  A  sues  B  for  land  of  which  B  is  in  possession,  and 
which,  as  A  asserts,  was  left  to  A  by  the  will  of  C,  B's  father. 

If  no  evidence  were  given  on  either  side,  B  would  be  enti- 
tled to  retain  his  possession. 

Therefore  the  burden  of  proof  is  on  A. 
(6.)    A  sues  B  for  money  due  on  a  bond. 

The  execution  of  the  bond  is  admitted,  but  B  says  that  it 
was  obtained  by  fraud,  which  A  denies. 

If  no  evidence  were  given  on  either  side,  A  would  succeed, 
as  the  bond  is  not  disputed  and  the  fraud  is  not  proved. 

Therefore  the  burden  of  proof  is  OD  B  - 

103.  The  burden  of  proof  as  to  any  particular  fact  lies 
Burden  of  proof    on  .that  person   who  wishes  the   Court  to 
as  to  particular    believe  in  its  existence,  unless  it  is  provided 

by  any  law  that  the  proof  of  that  fact  shall 
lie  on  any  particular  person. 

Illustration. 

(a.)  A  prosecutes  B  for  theft,  and  wishes  the  Court  to 
believe  that  B  admitted  the  theft  to  C.  A  must  prove  the 
admission. 


52..  .    THE  INDIAN  EVIDENCE  ACT.   [  SECS.    103-105. 

B  wishes  the  Court  to  believe  that,  at  the  time  in  question, 
he  was  elsewhere.  He  must  prove  it. 

104.    The  burden  of  proving  any  fact 
necessary  to  be  proved  in  order  to  enable 
be  p  r  o  v  ed  to    any  person  to  give  evidence  of  any  other 

f  act  is  on  the  Person  wl10  Dishes  to  give 
such  evidence. 

Illustrations. 

(a.)  A  wishes  to  prove  a  dying  declaration  by  B.  A  must 
prove  B's  death. 

(6.)  A  wishes  to  prove,  by  secondary  evidence,  the  con- 
tents of  a  lost  document. 

A  must  prove  that  the  document  has  been  lost. 

105,  When  a  person  is  accused  of  any  offence,  the 
burden  of  proving  the  existence  of  cir- 
ing ;  that  PcaJe  cumstances  bringing  the  case  within  any 
of  accused  of  the  General  Exceptions  in  the  Indian 
Penal  Code>  or  within  any  special  excep- 
tion or  proviso  contained  in  any  other  part 
of  the  same  Code,  or  in  any  law  denning  the  offence,  is 
upon  him,  and  the  Court  shall  presume  the  absence  of  such 
circumstances. 

Illustrations. 

(a.)  A,  accused  of  murder,  alleges  that,  by  reason  of  un- 
soundness  of  mind,  he  did  not  know  the  nature  of  the  act. 

The  burden  of  proof  is  on  A. 

(6.)  A,  accused  of  murder,  alleges  that,  by  grave  and 
sudden  provocation,  he  was  deprived  of  the  power  of  self- 
control. 

The  burden  of  proof  is  on  A. 

(c.)  Section  325  of  the  Indian  Penal  Code  provides  that 
whoever,  except  in  the  case  provided  for  by  section  335, 
voluntarily  causes  grievous  hurt,  shall  be  subject  to  certain 
punishments. 

A  is  charged  with  voluntarily  causing  grievous  hurt  under 
section  325. 
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The  burden  of  proving  the  circumstances  bringing  the  case 
under  section  335  lies  on  A. 

Burden  of  prov-  1Q6.  When  any  fact  is  especially  with- 
SfiiyfaCt  w?2S  in  the  knowledge  of  any  person,  the  burden 
knowledge.  of  proving  that  fact  is  upon  him. 

Illustrations. 

(a.)  When  a  person  does  an  act  with  some  intention  other 
than  that  which  the  character  and  circumstances  of  the  act 
suggest,  the  burden  of  proving  that  intention  is  upon  him. 

(6.)  A  is  charged  with  travelling  on  a  railway  without  a 
ticket.  The  burden  of  proving  that  he  had  a  ticket  is  on  him. 

Burden  of  prov-        107.     When   the  question  is  whether  a 

ing    death    of  man  js   aiive   or  dead,   and  it  is    shown 

ixThave    be™  that  he  was     alive  within    thirty    years, 

alive  within  the  burden  of  proving  that  he   is  dead  is 

thirty  years.  ou  ^e  person  who  affirms  it. 

108.  Provided  that  when  the  question 
Sgrdethat  Ppe£  is  whether  a  man  is  alive  or  dead, 
sou  is  alive  who  it  is  proved  that  he  has  not  been  heard 
heardn°of  ^for  ^or  seven  vears  by  those  who  would  natural- 
seven  yelrs.  °  ty  have  heard  of  him  if  he  had  been  alive, 
the  burden  of  proving  that  lie  is  alive  is 
shifted  to  the  person  who  affirms  it. 

109.  When  the  question  is  whether  persons   are  part- 
Burdenof  proof    ners>  landlord  and  tenant,  or  principal  and 

as  to    relation-  agent,   and  it  has  been   shown   that  they 

Bhipinthe^cases  have  been   acting  as  such,  the  burden  of 

landlord*1  a  n8d  proving   that  they  do  not  stand,  or  have 

tenant,     priu-  ceased  to  stand,  to  each  other  in  those  rela- 

cipal  and  agent,  tionships  respectively,  is  on  the  person  who 
affirms  it. 

110.  When  the   question  is  whether    any   person  is 

owner  of  anything  of  which  he  is  shown 
as  to  ownership,  to  be  in  possession,  the  burden  of  proving 

that  he  is  not  the  owner  is  on  the  person 
who  affirms  that  he  is  not  the  owner. 
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111.  Where  there  is  a  question  as  to  the  good  faith  of 
Proof  of  good     a  transaction  between  parties,  one  of  whom 

faith  in  trans-  stands  to  the   other  in  a  position  of  active 

mei0art  T^S  confidence,  the  burden  of  proving  the  good 

?JiatPion  of   ac-  faith   of    the   transaction   is  on  the  party 

tive  confidence.  w^0  js  in  a  position  of  active  confidence. 

Illustrations. 

(a.)  The  good  faith  of  a  sale  by  a  client  to  an  attorney  is 
in  question  in  a  suit  brought  by  the  client.  The  burden  of 
proving  the  good  faith  of  the  transaction  is  on  the  attorney. 

(6.)  The  good  faith  of  a  sale  by  a  son  just  come  of  age  to  a 
father  is  in  question  in  a  suit  brought  by  the  son.  The  burden 
of  proving  the  good  faith  of  the  transaction  is  on  the  father. 

112.  The  fact  that  any  person  was  born  during  the 
Birth  during    continuance  of  a  valid  marriage  between 

marriage,  con-  his  mother  and  any  man,  or  within  two 
elusive  proof  of  hundred  and  eighty  days  after  its  dissolu- 
tion, the  mother  remaining  unmarried,  shall 
be  conclusive  proof  that  he  is  the  legitimate  son  of  that 
man,  unless  it  can  be  shown  that  the  parties  to  the 
marriage  had  no  access  to  each  other  at  any  time  when  he 
could  have  been  begotten. 

113.  A  notification  in  the  Gazette  of  India  that  any 

portion  of  British  territory  has  been  ceded 

to  any  Native  State>  Prince  or    Ruler>  shall 

be  conclusive  proof  that  a  valid  cession  of 
such  territory  took  place  at  the  date  mentioned  in  such 
notification. 

114.  The  Court  may  presume  the  existence  of  any  fact 
Court  may  pre-     which  it  thinks  likely  to  have  happened, 

sume  existence  regard  being  had  to  the  common  course  of 
of  certain  facts.  naturai  events,  human  conduct  and  public 
and  private  business,  in  their  relation  to  the  facts  of  the 
particular  case. 

Illustrations. 

The  Court  may  presume— 

(a.)  That  a  man  who  is  in  possession  of  stolen  goods  soon 
after  the  theft  is  either  the  thief  or  has  received  the  goods 
knowing  them  to  be  stolen,  unless  he  can  account  for  his 
possession  ; 
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(6.)  That  an  accomplice  is  unworthy  of  credit,  unless  he 
is  corroborated  in  material  particulars  ; 

(c.)  That  a  bill  of  exchange,  accepted  or  endorsed,  was 
accepted  or  endorsed  for  good  consideration  ; 

(d.)  That  a  thing  or  state  of  things  which  has  been  shown 
to  be  in  existence  within  a  period  shorter  than  that  within 
which  such  things  or  states  of  things  usually  cease  to  exist, 
is  still  in  existence ; 

(e,)  That  judicial  and  official  acts  have  been  regularly 
performed ; 

(/. )  That  the  common  course  of  business  has  been  follow- 
ed in  particular  cases  ; 

(g.)  That  evidence  which  could  be  and  is  not  produced 
would,  if  produced,  be  unfavourable  to  the  person  who  with- 
holds it ; 

(A.)  That  if  a  man  refuses  to  answer  a  question  which  he 
is  not  compelled  to  answer  by  law,  the  answer,  if  given, 
would  be  unfavourable  to  him  ; 

(t.)  That  when  a  document  creating  an  obligation  is  in  the 
hands  of  the  obligor,  the  obligation  has  been  discharged. 

But  the  Court  shall  also  have  regard  to  such  facts  as  the 
following,  in  considering  whether  such  maxims  do  or  do  not 
apply  to  the  particular  case  before  it  : — 

As  to  illustration  (a) — A  shop-keeper  has  in  his  till  a 
marked  rupee  soon  after  it  was  stolen,  and  cannot  account 
for  its  possession  specifically,  but  is  continually  receiving 
rupees  in  the  course  of  his  business  : 

As  to  illustration  (6)— A,  a  person  of  the  highest  character, 
is  tried  for  causing  a  man's  death  by  an  act  of  negligence  in, 
arranging  certain  machinery.  B,  a  person  of  equally  good 
character,  who  also  took  part  in  the  arrangement,  describes 
precisely  what  was  done,  and  admits  and  explains  the  com- 
mon carelessness  of  A  and  himself  : 

As  to  illustration  (6) — A  crime  is  committed  by  several 
persons.  A,  B  and  C,  three  of  the  criminals,  are  captured  on 
the  spot  and  kept  apart  from  each  other.  Each  gives  an 
account  of  the  crime  implicating  D,  and  the  accounts  cor- 
roborate each  other  in  such  a  manner  as  to  render  previous 
concert  highly  improbable  : 
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As  to  illustration  (c)— A,  the  drawer  of  a  bill  of  exchange, 
was  a  man  of  business.  B.  the  acceptor,  was  a  young  and 
ignorant  person,  completely  under  A's  influence  : 

As  to  illustration  (</) — It  is  proved  that  a  river  ran  in  a 
certain  course  five  years  ago,  but  it  is  known  that  there  have 
been  floods  since  that  time  which  might  change  its  course  : 

As  to  illustration  («) — A  judicial  act,  the  regularity  of 
which  is  in  question,  was  performed  under  exceptional  circum- 
stances : 

As  to  illustration  (/) — The  question  is,  whether  a  letter 
was  received.  It  is  shown  to  have  been  posted,  but  the  usual 
course  of  the  post  was  interrupted  by  disturbances: 

As  to  illustration  (#) — A  man  refuses  to  produce  a  docu- 
ment which  would  bear  on  a  contract  of  small  importance 
on  which  he  is  sued,  but  which  might  also  injure  the  feelings 
and  reputation  of  his  family  : 

As  to  illustration  (A) — A  man  refuses  to  answer  a  question 
which  he  is  not  compelled  by  law  to  answer,  but  the  answer 
to  it  might  cause  loss  to  him  in  matters  unconnected  with 
the  matter  in  relation  to  which  it  is  asked  : 

As  to  illustration  (i) — A  bond  is  in  possession  of  the  obligor, 
but  the  circumstances  of  the  case  are  such  that  he  may  have 
stolen  it. 


CHAPTER  VIII. 

ESTOPPEL. 

115.     When  one  person  has,  by  his  declaration,   act  or 
omission,  intentionally  caused  or  permitted 
another  person  to  believe  a  thing  to  be 
true  and  to  act   upon  such   belief,  neither  he  nor  his  re- 
presentative shall  be  allowed,  in  any  suit  or  proceeding 
between  himself  and  such  person  or  his  representative, 
to  deny  the  truth  of  that  thing. 

Illustration, 

A  intentionally  and  falsely  leads  B  to  believe  that  certain 
land  belongs  to  A,  and  thereby  induces  B  to  buy  and  pay  for  it. 

The  land  afterwards  becomes  the  property  of  A,  and  A 
seeks  to  set  aside  the  sale  on  the  ground  that,  at  the  time  of 
the  sale,  he  had  no  title.  He  must  not  be  allowed  to  prove 
his  want  of  title. 
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116.  No  tenant  of  immoveable    property,   or  person 

claiming  through  such  tenant,  shall,  during 
tenant1*-  t^ie  continuance  of  the  tenancy,  be  per- 

mitted to  deny  that  the  landlord  of  such 
tenant  had,  at  the  beginning  of  the  tenancy,    a  title  to 
such  immoveable  property  ;  and  no  person  who  came  upon 
any  immoveable  property   by  the   license 
fDd  °lrsonnS£    °"^  t^ie  Person  i*1  possession  thereof,  shall 
possession!1          be  permitted  to  deny  that  such  person  had 
a  title  to  such  possession  at  the  time  when 
such  license  was  given. 

117.  No  acceptor  of  a  bill  of  exchange  shall  be  per- 
Estoppel     of    mitted  to  deny  that  the  drawer  had  autho- 

acceptor  of  bill  rity  to  draw  such  bill  or  to  endorse  it  ;  nor 
of  exchange,  bai-  snan  anv  bailee  or  licensee  be  permitted  to 
lee  or  licensee.  ^  ^  Mg  ^^  Qr  licensor  had?  at  the 

time  when  the  bailment  or  license  commenced,  authority 
to  make  such  bailment  or  grant  such  license. 

Explanation  (1). — The  acceptor  of  a  bill  of  exchange 
may  deny  that  the  bill  was  really  drawn  by  the  person  by 
whom  it  purports  to  have  been  drawn. 

Explanation  (2). — If  a  bailee  delivers  the  goods  bailed 
to  a  person  other  than  the  bailor,  he  may  prove  that  such 
person  had  a  right  to  them  as  against  the  bailor. 

CHAPTER  IX. 
OF  WITNESSES. 

118.  All  persons  shall  be  competent  to  testify  unless 

the  Court  considers  that  they  are  prevented 
tif_  '  from  understanding  the  questions  put  to 

them,  or  from  giving  rational  answers  to 
those  questions,  by  tender  years,  extreme  old  age,  disease, 
whether  of  body  or  mind,  or  any  other  cause  of  the  same 
kind. 

Explanation. — A  lunatic  is  not  incompetent  to  testify, 
unless  he  is  prevented  by  his  lunacy  from  understanding 
the  questions  put  to  him  and  giving  rational  answers  to 
them. 
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119.  A  witness  who  is  unable  to  speak  may  give  his 
evidence  in  any  other  manner  in  which  he 

nes^esf  b  W  can  make  it  intelligible,  as  by  writing  or  by 
signs  ;  but  such  writing  must  be  written 

and  the  signs  made  in  open   Court.     Evidence  so  given 

shall  be  deemed  to  be  oral  evidence. 

parties  to  civil  * 20.  In  all  civil  proceedings  the  parties 

suit,  and  their  tothe  suit,  and  the  husband  or  wire  of  any 

wives  or  bus-  party  to  the  suit,  shall  be  competent  wit- 

husband  or  nesses.  In  criminal  proceedings  against 

wife  of  person  any  person,  the  husband  or  wife  of  such 

triai^  criminal  person,  respectively,  shall  be  a  competent 
witness. 

121.  No  Judge  or  Magistrate  shall,  except  upon  the 
special  order  of  some  Court  to  which  he  is 

Magisfrates.an(  subordinate,  be  compelled  to  answer  any 
questions  as  to  his  own  conduct  in  Court  as 

such  Judge  or  Magistrate,  or  as  to  anything  which  came 

to  his  knowledge  in  Court  as  such  Judge  or  Magistrate  ; 

but  he  may  be  examined  as  to  other  matters  which  occurred 

in  his  presence  whilst  he  was  so  acting. 

Illustrations. 

(a.)  A,  on  his  trial  before  the  Court  of  Session,  says  that 
a  deposition  was  improperly  taken  by  B,  the  Magistrate.  B 
cannot  be  compelled  to  answer  questions  as  to  this,  except 
upon  the  special  order  of  a  superior  Court. 

(6.)  A  is  accused  before  the  Court  of  Session  of  having 
given  false  evidence  before  B,  a  Magistrate.  B  cannot  be 
asked  what  A  said,  except  upon  the  special  order  of  the 
superior  Court. 

(c.)  A  is  accused  before  the  Court  of  Session  of  attempt- 
ing to  murder  a  Police  officer  whilst  on  his  trial  before  B,  a 
Sessions  Judge.  B  may  be  examined  as  to  what  occurred. 

122.     No  person  who  is  or  has  been  married,  shall  be 

Communica-     compelled  to  disclose  any  communication 

tions      during    made  to  him  during  marriage  by  any  person 

to  whom  he  is  or  has  been  married  ;  nor 

shall  he  be  permitted  to  disclose  any  such  communication, 

unless  the  person  who  made  it,  or  his  representative  in 
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interest,  consents,  except  in  suits  between  married  persons, 
or  proceedings  in  which  one  married  person  is  prosecuted 
for  any  crime  committed  against  the  other. 

123.  No  one  shall  be  permitted  to  give  any  evidence 

derived  from  unpublished  official  records 
affirfof  State0  relating  to  any  affairs  of  State,  except  with 

the  permission  of  the  officer  at  the  head  of 
the  department  concerned,  who  shall  give  or  withhold 
such  permission  as  he  thinks  fit. 

124.  No  public  officer  shall  be  compelled  to  disclose 

communications  made  to  him  in  official 
munications.°m  confidence,  when  he  considers  that  the 

public  interests  would  suffer  by  the 
disclosure. 

information  125.     No  Magistrate   or  Police    officer 

as  to   commis-  shall  be  compelled  to  say  whence  he  got 

fences.  any  information  as  to  the  commission  of 
any  offence. 

126.    No  barrister,  attorney,  pleader  or  vakil,  shall  at 
Professional     any  *mie   ^e  permitted,   unless  with  his 
communica-    client's  express   consent,  to  disclose   any 
tiOQS-  communication  made  to  him  in  the  course 

and  for  the  purpose  of  his  employment  as  such  barrister, 
pleader,  attorney  or  vakil,  by  or  on  behalf  of  his  client, 
or  to  state  the  contents  or  condition  of  any  document  with 
which  he  has  become  acquainted  in  the  course  and  for  the 
purpose  of  his  professional  employment,  or  to  disclose 
any  advice  given  by  him  to  his  client  in  the  course  and 
for  the  purpose  of  such  employment : 

Provided  that  nothing  in  this  section  shall  protect  from 
disclosure — 

(1)  Any  such  communication  made  in  furtherance  of 
any  illegal  purpose ; 

(2)  Any    fact  observed   by    any    barrister,  pleader, 
attorney  or  vakil,  in  the  course  of  his  employment  as  such, 
showing  that  any  crime  or  fraud  has  been  committed  eiuco 
the  commencement  of  his  employment. 
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It  is  immaterial  whether  the  attention  of  such  barrister, 
pleadei,  attorney  or  vakil  was  or  was  not  directed  to  such 
fact  by  or  on  behalf  of  his  client. 

Explanation. — The  obligation  stated  in  this  section 
continues  after  the  employment  has  ceased. 

Illustrations. 

(a.)  A,  a  client,  says  to  B,  an  attorney — '  I  have  committed 
forgery,  and  I  wish  you  to  defend  me.' 

As  the  defence  of  a  man  known  to  be  guilty  is  not  a  crimi- 
nal purpose,  this  communication  is  protected  from  disclosure. 

(b.)  A,  a  client,  says  to  B,  an  attorney — 'I  wish  to  obtain 
possession  of  property  by  the  use  of  a  forged  deed  on  which 
I  request  you  to  sue.' 

This  communication,  being  made  in  furtherance  of  a  crimi- 
nal purpose,  is  not  protected  from  disclosure. 

(c.)  A,  being  charged  with  embezzlement,  retains  B,  an 
attorney,  to  defend  him.  In  the  course  of  the  proceedings,  B 
observes  that  an  entry  has  been  made  in  A's  account-book, 
charging  A  with  the  sum  said  to  have  been  embezzled,  which 
entry  was  not  in  the  book  at  the  commencement  of  his 
employment. 

This  being  a  fact  observed  by  B  in  the  course  of  his  employ- 
ment, showing  that  a  fraud  has  been  committed  since  the 
commencement  of  the  proceedings,  it  is  not  protected  from 
disclosure. 

127.     The  provisons  of  section  126  shall 
a  S<ivtito  inter°     aPPty   to   interpreters,    and   the   clerks  or 
preters,  &c.          servants  of  barristers,   pleaders,   attorneys 
and  vakils. 

128.     If  any  party  to  a  suit  gives  evidence  therein  at 
his  own  instance  or  otherwise,  he  shall  not 
waived  %  vo-    be  deemed  to   have   consented  thereby  to 
lunteering   evi-     such  disclosure  as  is   mentioned   in  section 
deuce.  ^26  ;  and  if  any  party  to  a  suit  or  proceed- 

ing calls  any  such  barrister,  pleader,  attorney  or  vakil  as 
a  witness,  he  shall  be  deemed  to  have  consented  to  such 
disclosure  only  if  he  questions  such  barrister,  attorney  or 
vakil  on  matters  which,  but  for  such  question,  he  would 
not  be  at  liberty  to  disclose. 
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129.  No  one  shall  be  compelled  to  disclose  to  the  Court 

any  confidential  communication  which  has 
com^unTcS  taken  place  between  him  and  his  legal 
tions  with  legal  professional  adviser,  unless  he  offers  him- 
advisers.  ge]f  ag  a  witness,  in  which  case  he  may  be 

compelled  to  disclose  any  such  communications  as  may 
appear  to  the  Court  necessary  to  be  known  in  order  to 
explain  any  evidence  which  he  has  given,  but  no  others. 

130.  No  witness  who  is  not  a  party  to  a  suit  shall  be 
Production  of    compelled  to  produce     his  title-deeds  to 


title-deeds     of    any  property,  or  any  document  in  virtue  of 

wifcnes 

party. 


Pr 
witness   not    a     which  he  holds  any  property  as  pledgee  or 


mortgagee,  or  any  document  the  production 
of  which  might  tend  to  criminate  him,  unless  he  has 
agreed  in  writing  to  produce  them  with  the  person  seek- 
ing the  production  of  such  deeds  or  some  person  through 
whom  he  claims. 

Production  of  131.  No  one  shall  be  compelled  to  pro- 
documents  duce'  documents  in  his  possession,  which 
which  another  any  QfaeT  per8on  would  be  entitled  to 
person,  having  x  *-.  .,,  ,-,  •.  . 

possession,     refuse  to  produce  if  they  were  in  his   pos- 
couid  refuse  to    session,   unless  such  last-mentioned  person 
Ice<  consents  to  their  production. 

132.  A  witness   shall  not  be  excused  from  answering 
Witness  not    any  question  as  to  any  matter  relevant  to 

excused  from  the  matter  in  issue  in  any  suit  or  in  any 
grotfnS  tha*  civil  or  criminal  proceeding,  upon  the 
answer  will  cri-  ground  that  the  answer  to  such  question 

will  criminate,  or  may  tend  directly  or  indi- 
rectly to  criminate,  such  witness,  or  that  it  will   expose, 
or  tend  directly  or  indirectly  to  expose,  such  witness  to 
a  penalty  or  forfeiture  of  any  kind  : 
Provided  that  no  such  answer,  which  a  witness  shall  be 
Proviso  compelled  to  give,  shall  subject  him  to  any 

arrest  or.  prosecution,  or  be  proved  against 
him  in  any  criminal  proceeding,  except  a  prosecution  for 
giving  false  evidence  by  such  answer. 

133.  An  accomplice  shall  be  a  competent  witness 

against  an  accused  person  ;  and  a  conviction 
lce<       is  not  illegal  merely  because  it  proceeds 
upon  the  uncorroborated  testimony  of  an  accomplice. 
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N  u  m  b  e  r   o  f        134.    No  particular  number  of  witnesses 
witnesses.  shall  in  any  case  be  required  for  the  proof 

of  any  fact. 

CHAPTER  X. 

OF  THE  EXAMINATION  OF  WITNESSES. 

135.  The  order  in  which  witnesses  are  produced  and 
Order  of  pro-    examined  shall  be  regulated   by  the  law 

duction  and  ex-    and  practice  for  the  time  being  relating  to 
amination     o  f    civil  and  criminal  procedure  respectively, 
and,  in  the  absence  of  any  such  law,   by 
the  discretion  of  the  Court. 

136.  When  either  party  proposes  to  give   evidence  of 
to          any  ^act'  ^e  Juc*ge  mav  agk  the  party 

tide  S  to  ad-  proposing  to  give  the  evidence  in  what 
missibiiity  o  f  manner  the  alleged  fact,  if  proved,  would 
be  relevant ;  and  the  Judge  shall  admit  the 
evidence  if  he  thinks  that  the  fact,  if  proved,  would  be 
relevant,  and  not  otherwise. 

If  the  fact  proposed  to  be  proved  is  one  of  which  evi- 
dence is  admissible  only  upon  proof  of  some  other  fact, 
such  last- mentioned  fact  must  be  proved  before  evidence 
is  given  of  the  fact  first  mentioned,  unless  the  party 
undertakes  to  give  proof  of  such  fact  and  the  Court  is 
satisfied  with  such  undertaking. 

If  the  relevancy  of  one  alleged  fact  depends  upon 
another  alleged  fact  being  first  proved,  the  Judge  may, 
in  his  discretion,  either  permit  evidence  of  the  first  fact 
to  be  given  before  the  second  fact  is  proved,  or  require 
evidence  to  be  given  of  the  second  fact  before  evidence 
is  given  of  the  first  fact. 

Illustrations. 

(a.)  It  is  proposed  to  prove  a  statement  about  a  relevant 
fact  by  a  person  alleged  to  be  dead,  which  statement  is  rele- 
vant under  section  thirty-two. 

The  fact  that  the  person  is  dead  must  be  proved  by  the  per- 
son proposing  to  prove  the  statement  before  evidence  is  given 
of  the  statement. 
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(6.)  It  is  proposed  to  prove,  by  a  copy,  the  contents  of  a 
document  said  to  be  lost. 

The  fact  that  the  original  is  lost  must  be  proved  by  the  per- 
son proposing  to  produce  the  copy,  before  the  copy  is  produced. 

(c.)  A  is  accused  of  receiving  stolen  property  knowing  it 
to  have  been  stolen. 

It  is  proposed  to  prove  that  he  denied  the  possession  of  the 
property. 

The  relevancy  of  the  denial  depends  on  the  identity  of  the 
property  .  The  Court  may,  in  its  discretion,  either  require  the 
property  to  be  identified  before  the  denial  of  the  possession  is 
proved,  or  permit  the  denial  of  the  possession  to  be  proved 
before  the  property  is  identified. 

(rf.)  It  is  proposed  to  prove  a  fact  (A)  which  is  said  to  have 
been  the  cause  or  effect  of  a  fact  in  issue.  There  are  several 
intermediate  facts  (B,  C  and  D)  which  must  be  shown  to 
exist  before  the  fact  (A)  can  be  regarded  as  the  cause  or  effect 
of  the  fact  in  issue.  The  Court  may  either  permit  A  to  be 
proved  before  B,  C  or  D  is  proved,  or  may  require  proof  of  B, 
C  and  D  before  permitting  proof  of  A. 

.  137.    The  examination  of  a  witness  by 

m  the  party  who  calls  him  shall  be  called  his 

examination-in-chief. 

The  examination  of    a  witness  by  the 


party    ghall   ^   called    his    crogg 
examination. 

The  examination  of  a  witness,  subsequent  to  the 
cross-examination  by  the  party  who 
called  him>  shall  be  called  his  re-examina- 
tion. 

Order  of  exa-  138.  Witnesses  shall  be  first  examined- 
minations.  Di-  in-chief,  then  (  if  the  adverse  party  so 
rection  of  re-  desires)  cross-  examined,  then  (if  the  party 

cxumiu&tioii.  TI  •        i  •  i*        \.  •       i 

calling  him  so  desires)  re-examined. 

The  examination  and  cross-examination  must  relate  to 
relevant  facts,  but  the  cross-examination  need  not  be  con- 
fined to  the  facts  to  which  the  witness  testified  on  hia 
examination-in-chief. 
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The  re-examination  shall  be  directed  to  the  explanation 
of  matters  referred  to  in  cross-examination  ;  and  if  new 
matter  is-,  by  permission  of  the  Court,  introduced  in  re- 
examination,  the  adverse  party  may  further  cross-examine 
upon  that  matter. 

139.  A  person  summoned  to  produce 
tion°SofeXperscm  a  document  does  not  become  a  witness  by 
called  to  pro-  the  mere  fact  that  he  produces  it,  and 
ment  &  dOCU"  cannot  ^e  cross-examined  unless  and  until 

he  is  called  as  a  witness. 

Witnesses  to  140.  Witnesses  to  character  may  be 
character.  cross-examined  and  re-examined. 

141.  Any   question   suggesting  the  answer  which  the 
Leading  ques-    person   putting   it   wishes    or    expects    to 

tions.  receive,  is  called  a  leading  question. 

142.  Leading  questions  must  not,  if  objected  to  by  the 
When  they  must     adverse  party,  be  asked  in  an  examination- 
not  be  asked.        in-chief  or  in  are-examination,  except  with 
the  permission  of  the  Court. 

The   Court  shall  permit  leading  questions  as  to  matters 
which  are  introductory  or  undisputed,  or  which   have,   in 
its  opinion,  been  already  sufficiently  proved. 
When  they  may        143.     Leading  questions  may  be  asked 
be  asked.  in  cross-examination. 

144.  Any  witness  may  be  asked,  whilst  under  exami* 
Evidence  as  to  nation,  whether  any  contract,  grant  or  other 
"matters  in  writ-  disposition  of  property,  as  to  which  he  is 
giving  evidence,  was  not  contained  in  a 
document,  and  if  he  says  that  it  was,  or  if  he  is  about  to 
make  any  statement  as  to  the  contents  of  any  document, 
winch,  in  the  opinion  of  the  Court,  ought  to  be  produced, 
the  adverse  party  may  object  to  such  evidence  being  given 
until  such  document  is  produced,  or  until  facts  have  been 
proved  which  entitle  the  party  who  called  the  witness  to 
give  secondary  evidence  of  it. 

Explanation. — A  witness  may  give  oral  evidence  of 
statements  made  by  other  persons  about  the  contents  of 
documents  if  such  statements  are  in  themselves  relevant 
facts. 
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Illustration. 

The  question  is,  whether  A  assaulted  B. 

C  deposes  that  he  heard  A  say  to  D — 'B  wrote  a  letter  accus- 
ing me  of  theft,  and  I  will  be  revenged  on  him.'  This  state- 
ment is  relevant,  as  showing  A's  motive  for  the  assault,  and 
evidence  may  be  given  of  it,  though  no  other  evidence  is  given 
about  the  letter. 

145.     A  witness  may  be  cross-examined  as  to  previous. 

statements  made  by  hjm  in  writing  or  re- 
mt?orn7s~ S  r're-  duced  into  writing,  and  relevant  to  matters 
vious  state-  in  question,  without  such  writing  being 
merits  in  writ-  8nown  to  him,  or  being  proved  ;  but  if  it 

is  intended  to  contradict  him  by  the  writing, 
his  attention  must,  before  the  writing  can  be  proved,  be 
called  to  those  parts  of  it  which  are  to  be  used  for  the 
purpose  of  contradicting  him. 

Questions  law-  146.  When  a  witness  is  cross-examined, 
ful  in  cross-  he  may,  in  addition  to  the  questions  here- 
examiuation.  inbefore  referred  to,  be  asked  any  ques- 
tions which  tend 

(1)  to  test  his  veracity  ; 

(2)  to  discover  who  he  is  and  what  is  his  position  in 

life,  or 

(3)  to   shake  his    credit,  by  injuring  his    character, 
although  the  answer  to  such  questions  might  tend  directly 
or  indirectly  to  criminate  him,  or  might  expose  or  tend 
directly  or  indirectly  to  expose    him   to    a  penalty  or 
forfeiture. 

When  witness  1^7.  ^  anv  8UCQ  question  relates  to  a 
to  be  compelled  matter  relevant  to  the  suit  or  proceeding, 
to  answer.  the  provisions  of  section  132  shall  apply 

thereto. 

148.     If  any  such  question  relates  to  a   matter  not  rele- 

rt  to  d   id      van*  to  ^e   8U**  01    Proceeding,   except  in 

when    question     8O  ^ar  as  ^  affects  the  credit  of  the  witness 

shall  be  asked     by  injuring  his   character,   the    Court  shall 

ness  Compelled     decide  whether  or  not  ^he  witness  shall  be 

to  answer.  compelled  to   answer  it,   and   may,   if  it 

thinks  fit,  warn  the  witness   that  he  is  not 

obliged  to  answer  it.    In  exercising  its  discretion,   the 

5 
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Court  shall  have  regard  to  the  following  considerations  : — 
(1.)  Such  questions  are  proper  if  they  are  of  such  a 
nature  that  the  truth  of  the  imputation  conveyed  by 
them  would  seriously  affect  the  opinion  of  the  Court  as 
to  the  credibility  of  the  witness  on  the  matter  to  which 
he  testifies : 

(2.)  Such  questions  are  improper  if  the  imputation 
which  they  convey  relates  to  matters  so  remote  in  time, 
or  of  such  a  character,  that  the  truth  of  the  imputation 
would  not  affect,  or  would  affect  in  a  slight  degree,  the 
opinion  of  the  Court  as  to  the  credibility  of  the  witness 
on  the  matter  to  which  he  testifies  : 

(3.)  Such  questions  are  improper  if  there  is  a  great 
disproportion  between  the  importance  of  the  imputation 
made  against  the  witness's  character  and  the  importance 
of  his  evidence : 

(4.)  The  Court  may,  if  it  sees  fit,  draw,  from  the 
witness's  refusal  to  answer,  the  inference  that  the  answer 
if  given  would  be  unfavourable. 

149.    No  such   question  as  is  referred 
^Question  ^not     to  in  gection  148  ought  to  be  agkedj   unless 

without  reason-  the  person  asking  it  has  reasonable  grounds 
able  grounds.  f  or  thinking  that  the  imputation  which  it 
conveys  is  well-founded. 

Illustrations. 

(a.)  A  barrister  is  instructed  by  an  attorney  or  vakil  that 
an  important  witness  is  a  dakait.  This  is  a  reasonable  ground 
for  asking  the  witness  whether  he  is  a  dakait. 

(6.)  A  pleader  is  informed  by  a  person  in  Court  that  an 
important  witness  is  a  dakait.  The  informant,  on  being  ques- 
tioned by  the  pleader,  gives  satisfactory  reasons  for  his  state- 
ment. This  is  a  reasonable  ground  for  asking  the  witness 
whether  he  is  a  dakait. 

(c.)  A  witness,  of  whom  nothing  whatever  is  known,  is 
asked  at  random  whether  he  is  dakait.  There  are  here  no 
reasonable  grounds  for  the  question. 

(d.}  A  witness,  of  whom  nothing  whatever  is  known,  being 
questioned  as  to  his  mode  of  life  and  means  of  living,  gives 
unsatisfactory  answers.  This  may  be  a  reasonable  ground  for 
asking  him  if  he  is  a  dakait. 
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150.  If  the  Court  is  of  opinion  that  any  such  question 
Procedure  of    ^as  asked  without  reasonable  grounds,  it 

Court  iu  case  of  may,  if  it  was  asked  by  any  barrister, 
asked^withouf  Pleader>  vakil  or  attorney,  report  the  cir- 
reasonable  cumstances  of  the  case  to  the  High  Court 
grounds.  or  other  authority  to  which  such  barrister, 

pleader,  vakil  or  attorney  is  subject  in  the  exercise  of  his 
profession. 

151.  The  Court  may  forbid  any  questions  or  inquiries 
indecent  and    which  it  regards  as  indecent  or  scandalous, 

scandalous  although  such  questions  or  inquiries  may 
questions.  have  some  bearing  on  the  questions  before 

the  Court,  unless  they  relate  to  facts  in  issue,  or  to  matters 
necessary  to  be  known  in  order  to  determine  whether  or 
not  the  facts  in  issue  existed. 

152.  The  Court  shall  forbid  any  question  which  appears 
Questions  in-    to  it  to  be  intended  to  insult  or  annoy,  or 

tended  to  insult  which,  though  proper  in  itself,  appears  to 
or  annoy.  to  t^Q  Qomt  needlessly  offensive  in  form. 

153.  When  a  witness  has  been  asked  and  has  answered 

any  question  which  is   relevant  to  the  in- 
^Ty  only  in  so  ^ar  as  **  tends  to  shake  his 
tiadict  answers     credit   by  injuring  his   character,  no  evi- 
£s?ing%VrX8     dence  shall  be  given  to  contradict  him  ;  but 
if  he   answers  falsely,   he  may  afterwards 
be  charged  with  giving  false  evidence. 

Exception  1. — If  a  witness  is  asked  whether  he  has 
been  previously  convicted  of  any  crime  and  denies  it,  evi- 
dence may  be  given  of  his  previous  conviction. 

Exception  2. — If  a  witness  is  asked  any  question  tend- 
ing to  impeach  his  impartiality,  and  answers  it  by  denying 
the  facts  suggested,  he  may  be  contradicted. 

Illustrations. 

(a.)  A  claim  against  an  underwriter  is  resisted  on  the 
ground  of  fraud. 

The  claimant  is  asked  whether,  in  a  former  transaction,  he 
had  not  made  a  fraudulent  claim.  He  denies  it. 

Evidence  is  offered  to  show  that  he  did  make  such  a  claim. 
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The  evidence  is  inadmissible. 

(6.)  A  witness  is  asked  whether  he  was  not  dismissed  from 
a  situation  for  dishonesty.  He  denies  it. 

Evidence  is  offered  to  show  that  he  was  dismissed  for  dis- 
honesty. 

The  evidence  is  not  admissible. 

(c,)    A  affirms  that  on  a  certain  day  he  saw  B  at  Lahore. 

A  is  asked  whether  he  himself  was  not  on  that  day  at 
Calcutta.  He  denies  it. 

Evidence  is  offered  to  show  that  A  was  on  that  day  at 
Calcutta. 

The  evidence  is  admissible,  not  as  contradicting  A  on  a  fact 
which  affects  his  credit,  but  as  contradicting  the  alleged  fact 
that  B  was  seen  on  the  day  in  question  in  Lahore. 

In  each  of  these  cases  the  witness  might,  if  his  denial  was 
false,  be  charged  with  giving  false  evidence. 

(d.}  A  is  asked  whether  his  family  has  not  had  a  blood 
feud  with  the  family  of  B  against  whom  he  gives  evidence. 

He  denies  it.  He  may  be  contradicted  on  the  ground  that 
the  question  tends  to  impeach  his  impartiality. 

154.  The   Court  may,  in   its   discretion,   permit  the 
Question    by    person  who   calls   a   witness   to   put   any 

party  to  his  own     questions   to   him   which   might  be  put  in 
cross-examination  by  the  adverse  party. 

155.  The  credit  of  a  witness  may  be  impeached  in  the 
impeaching    following  ways  by  the    adverse   party,   or, 

credit  of  wit-  with  the  consent  of  the  Court,  by  the  party 
ness-  who  calls  him  : — 

(1.)  By  the  evidence  of  persons  who  testify  that  they, 
from  their  knowledge  of  the  witness,  believe  him  to  be 
unworthy  of  credit  ; 

(2.)  By  proof  that  the  witness  has  been  bribed,  or  has 
accepted  the  offer  of  a  bribe,  or  has  received  any  other 
corrupt  inducement  to  give  his  evidence  ; 

(3.)  By  proof  of  former  statements  inconsistent  with 
any  part  of  his  evidence  which  is  liable  to  be  contradicted ; 

(4.)  When  a  man  is  prosecuted  for  rape  or  an  attempt 
to  ravish,  it  may  be  shown  that  the  prosecutrix  was  of 
generally  immoral  character. 
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Explanation. — A  witness  declaring  another  witness  to  be 
unworthy  of  credit  may  not,  upon  his  examination-in- 
chief,  give  reasons  for  his  belief,  but  he  may  be  asked  his 
reasons  in  cross-examination,  and  the  answers  which  he 
gives  cannot  be  contradicted,  though,  if  they  are  false,  he 
may  afterwards  be  charged  with  giving  false  evidence. 

Illustrations. 

(a.)  A  sues  B  for  the  price  of  goods  sold  and  delivered  to 
B.  C  says  that  he  delivered  the  goods  to  B. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion, 
he  said  that  he  had  not  delivered  the  goods  to  B. 

The  evidence  is  admissible. 

(6.)    A  is  indicted  for  the  murder  of  B. 

C  says  that  B,  when  dying,  declared  that  A  had  given  B  the 
wound  of  which  he  died. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion, 
C  said  that  the  wound  was  not  given  by  A  or  in  his  presence. 
The  evidence  is  admissible 

156.     When  a  witness  whom  it  is  intended  to  corrobo- 
rate  gives  evidence  of  any  relevant  fact, 
ingeto0corrobo-    ne  mav  be  questioned  as  to  any  other   cir- 
rate  evidence  of    cumstances  which   he  observed  at  or  near 
! a  c  tj     to  the  time  or  Place  at  wnicQ  suca  relevant 

le.  „  -i      •<•  .1        /^t        ,     •        <?        •    • 

fact  occurred,  if  the  Court  is  of  opinion 
that  such  circumstances,  if  proved,  would  corroborate  the 
testimony  of  the  witness  as  to  the  relevant  fact  which  he 
testifies. 

Illustration. 

A,  an  accomplice,  gives  an  account  of  a  robbery  in  which 
he  took  part.  He  describes  various  incidents  unconnected 
•with  the  robbery  which  occurred  on  his  way  to  and  from  the 
place  where  it  was  committed. 

Independent  evidence  of  these  facts  may  be  given  in  order 
to  corroborate  his  evidence  as  to  the  robbery  itself. 

Former  state-  157.  In  order  to  corroborate  the  testi- 
ments  of  witness  mony  of  a  witness,  any  former  statement 

tTyc  o°r  ?o°bed    made  by  suctl  witness  relating  to  the  same 
rate  later  teati-    fact,  at  or  about  the  time  when  the  fact  took 
mony  as  to  same    place,  or  before  any  authority  legally  compe- 
tent to  investigate  the  fact,  may  be  proved. 
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158.  Whenever  any  statement,  relevant  under  section 
What  matters    32   or  33>  is  proved,   all   matters  may  be 

may  be  proved  proved,  either  in  order  to  contradict  or  to 
in  connection  corroborate  it,  or  in  order  to  impeach  or 

With  proved  ,,         , ,  j  • ,      «?  ,1 

statement  rele-  confirm  the  credit  of  the  person  by  whom 
rant  under  sec-  it  was  made,  which  might  have  been  proved 
if  that  person  had  been  called  as  a  witness 
and  had  denied  upon  cross-examination  the  truth  of  the 
matter  suggested. 

159.  A  witness  may,  while  under  examination,  refresh 
Refreshing         his   memory   by  referring   to   any  writing 

memory.  made  by  himself  at  the  time  of  the  trans- 

action concerning  which  he  is  questioned,  or  so  soon  after- 
wards that  the  Court  considers  it  likely  that  the  transaction 
was  at  that  time  fresh  in  his  memory. 

The  witness  may  also  refer  to  any  such  writing  made 
by  any  other  person,  and  read  by  the  witness  within  the 
time  aforesaid,  if  when  he  read  it  he  knew  it  to  be  correct. 

Whenever  a  witness  may  refresh  his  memory  by  refer- 
When  witness    ence  to.  anv   document,  he  may,  with  the 
may  use    copy    permission   of  the   Court,   refer  to  a   copy 
of  document  to     Of  such   document :  Provided  the  Court  be 
aory'    satisfied  that  there  is   sufficient  reason   for 
the  non-production  of  the  original. 

An  expert  may  refresh  his  memory  by  reference  to  pro- 
fessional treatises. 

160.  A  witness  may  also  testify  to  facts  mentioned  in 
Testimon    to    any  suc^  document  as  *s  mentioned  in  sec- 
fact?  state/  in    tion  159,  although  he  has  no  specific  recol- 
document  men-     lection    of  the  facts  themselves,   if  he  is 
g£«dia  section     sure  that  the  facts  were  correctly  recorded 

in  the  document. 

Illustration. 

A  book-keeper  may  testify  to  facts  recorded  by  him  in 
books  regularly  kept  in  the  course  of  business,  if  he  knows 
that  the  books  were  correctly  kept,  although  he  has  forgotten 
the  particular  transactions  entered. 
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161.  Any  writing  referred  to  under  the  provisions  of 
Right  of  ad-    *ne  ^wo   ^as*   Preceding  sections  must  be 

verse  party  as  to  produced  and  shown  to  the  adverse  party 
writing  used  to  jf  ne.  requires  it:  such  party  may,  if 

refresh  memory.     •>  i  i  • 

he  pleases,  cross-examine  the  witness 
thereupon. 

162.  A  witness  summoned  to  produce  a  document  shall, 
Production  of    if  it  is  in  his  possession  or  power,  bring  it 

documents.  to   Court,   notwithstanding  any  objection 

which  there  may  be  to  its  production  or  to  its  admissibility. 
The  validity  of  any  such  objection  shall  be  decided  on  by 
the  Court. 

The  Court,  if  it  sees  fit,  may  inspect  the  document, 
unless  it  refers  to  matters  of  State,  or  take  other  evidence 
to  enable  it  to  determine  on  its  admissibility. 

If  for  such  a  purpose  it  is  necessary  to  cause   any  docu- 
Transiation  of    nient  to  be  translated,  the  Court  may,  if  it 
documents.  thinks  fit,  direct  the  translator  to  keep  the 

contents  secret,  unless  the  document  is  to  be  given  in 
evidence  :  and  if  the  interpreter  disobeys  such  direction, 
he  shall  be  held  to  have  committed  an  offence  under 
section  166  of  the  Indian  Penal  Code. 

163.  When  a  party  calls  for  a  document  which  he  has 

given  the  other  party  notice  to  produce, 
dSce^of^ocu-  a.n(^  suc^  document  is  produced  and  in- 
ment  called  for  spected  by  the  party  calling  for  its  produc- 
and  tProduced  tion,  he  is  bound  to  give  it  as  evidence  if 

the  party  producing  it  requires  him  to  do  so. 

Using,  as  evi-        164.     When  a  party  refuses  to  produce 

dence,  of  docu-  a  document  which  he  .has  had  notice  to 

ton*  of  Pwhich  Produce>  ne  cannot  afterwards  use  the  docu- 

•was  refused  on  ment  as  evidence  without  the  consent    of 

notice.  the  other  party  or  the  order  of  the  Court. 

Illustration. 

A  sues  B  on  an  agreement  and  gives  B  notice  to  produce 
it.  At  the  trial,  A  calls  for  the  document  and  B  refuses  to 
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produce  it.  A  gives  secondary  evidence  of  its  contents.  B 
seeks  to  produce  the  document  itself  to  contradict  the  second- 
ary evidence  given  by  A,  or  in  order  to  show  that  the  agree- 
ment is  not  stamped.  He  cannot  do  so. 

165.     The  Judge  may,  in   order  to  discover  or  to  obtain 
pioper  proof  of   relevant  facts,    ask   any 
to  putgqeueEs     question  he  pleases,  in   any  form,    at  any 
or  order  produc-    time,  of  any   witness,    or  of    the   parties, 
tion-  about  any  fact  relevant  or  irrelevant ;  and 

may  order  the  production  of  any  document  or  thing  ;  and 
neither  the  parties  nor  their  agents  shall  be  entitled  to 
make  any  objection  to  any  such  question  or  order,  nor, 
without  the  leave  of  the  Court,  to  cross-examine  any 
witness  upon  any  answer  given  in  reply  to  any  such 
question : 

Provided  that  the  judgment  must  be  based  upon  facts 
declared  by  this  Act  to  be  relevant,  and  duly  proved  : 

Provided  also  that  this  section  shall  not  authorize  any 
Judge  to  compel  any  witness  to  answer  any  question,  or  to 
produce  any  document  which  such  witness  would  be 
entitled  to  refuse  to  answer  or  produce  under  sections  121 
to  131  both  inclusive,  if  the  question  were  asked  or  the 
document  were  called  for  by  the  adverse  party  ;  nor  shall 
the  Judge  ask  any  question  which  it  would  be  improper 
for  any  other  person  to  ask  under  sections  148  or  149  ;  nor 
shall  he  dispense  with  primary  evidence  of  any  document, 
except  in  the  cases  hereinbefore  excepted. 

166.     In  cases  tried  by  jury  or  with  assessors,  the  jury 

Power  of  jury     or  assessors  may  put  any   questions   to  the 

or  assessors    to    witnesses,  through  or  by  leave  of  the  Judge, 

put  questions.       wnich  the  Judge  himself  might  put  and 

which  he  considers  proper. 


SEC.    167.]  THE   INDIAN  EVIDENCE  ACT.  73 

CHAPTER  XL 

OF  IMPROPER  ADMISSION  AND  REJECTION  OF 
EVIDENCE. 

167.    The  improper  admission  or  rejection  of  evidence 

No  new  trial    sna^  not  ^  ground  of  itself  for  a  new  trial 

for  improper  ad-     or  reversal  of  any  decision  in  any  case,  if 

mission  or  rejec-    it  shall  appear  to  the  Court  before  which 

tion  of  evidence.  ,      ,  .  r\-        .  ,  ,,     ,    .     ,  ,      ., 

such  objection  is  raised  that,  independently 
of  the  evidence  objected  to  and  admitted,  there  was  suffi- 
cient evidence  to  justify  the  decision,  or  that,  if  the 
rejected  evidence  had  been  received,  it  ought  not  to  have 
varied  the  decision. 


THE  INDIAN  EVIDENCE  ACT. 

SCHEDUL  E . 

ENACTMENTS  REPEALED. 
[  See  section  2.  ] 


Number  and 


TITLE. 


Extent  of 
repeal. 


Stat.    26    Geo. 
Ill,  cap.  57. 


Stat.    14    &  15 
Vic ,  cap.  !». 


Act  XV  of  1852 

Act  XIX  of  1853 
Act  II  of  1855 

Act  XXV  of  1861 
Act  I  of  1368 


For  the  further  regulation  of  the  trial 
of  persons  accused  of  certain  offences 
committed  in  the  East  Indies;  for  re- 
pealing so  much  of  an  Act,  made  in 
the  twenty-fourth  year  of  the  reign  of 
his  present  Majesty  (intituled  '  An 
Act  for  the  better  regulation  and  ma- 
nagement of  the  affairs  of  the  East 
India  Company,  and  of  the  British  pos- 
sessions in  India,  and  for  establish- 
ing a  court  of  judicature  for  the  more 
speedy  and  effectual  trial  of  persons 
accused  of  offences  committed  in  the 
East  Indies'),  as  requires  the  servants 
of  the  East  India  Company  to  deliver 
inventories  of  their  estates  and  effects; 
for  rendering  the  laws  more  effectual 
against  persons  unlawfully  resorting 
to  the  East  Indies;  and  for  the  more 
easy  proof,  in  certain  cases,  of  deeds 
and  writings  executed  in  Great  Bri- 
tain or  India. 

To  amend  the  Law  of  Evidence 


To  amend  the  Law  of  Evidence 


To  amend  the  Law  of  Evidence  in  the 
Civil  Courts  of  the  East  India  Com- 
pany in  the  Bengal  Presidency. 

For  the  further  improvement  of  the 
Law  of  Evidence. 


For  simplifying  the  Procedure  of  the 
Courts  of  Criminal  Judicature  not 
established  by  Royal  Charter. 

The  General  Clauses'  Act,  1868  ...  j 


Section  thirty- 
eight  so  far 
as  it  relates 
to  Courts  of 
justice  in  the 
East  Indies. 


Section  eleven 
and  so  much 
of  section 
nineteen  as 
relates  toBri- 
tish  India. 

So  much  as  has 
not  been 
hereto  fore 
repealed. 

Section  nine- 
teen. 

So  much  as 
has  not  been 
hereto  fore 
repealed. 

Section  two 
hundred  and 
thirty-seven. 

Sections  seven 
and  eight. 


THE  INDIAN 
EVIDENCE  ACT  AMENDMENT  ACT, 

ACT  No.  XVIII  OF  1872. 

PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA 
IN  COUNCIL. 

(Received  the  assent  of  the  Governor  General  on  the  29th 
August  1872J. 


An  Act  to  amend  the  Indian  Evidence  Act,  1872. 

WHEREAS  it  is  expedient  to  amend  the 
Indian  Evidence  Act,  1872  ;    It  is  hereby 
enacted  as  follows  :  — 

1.  This  Act  may  be  called  "  The  Indian 
Evidence  Act  Amendment  Act"  ; 

Commence-  And  it  shall  come  into  force  on  the  pass- 
ment.  ing  thereof. 

2.  In  section  thirty-two  of  the   Indian 
Evidence  Act,    1872,   clauses  five  and  six, 

section  32*,  after  the  word  "relationship,"  the  words 
clauses  5  and  6.  «  by  blood,  marriage  or  adoption"  shall 
be  inserted. 

3.  In  section    forty-one   of   the  same 
4?en         Act>  lines  seventeen,  twenty  and   twenty- 


three,  after  the   word   "judgment,"    the 

words  "  order  or  decree"  shall  be  inserted. 

4.  In  section  forty-five  of  the  same 
Act,  line  five,  after  the  word  "art,"  the 
words  "  or  in  questions  as  to  identity  of 

handwriting"  shall  be  inserted. 
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Amendment  of 
section  57. 

Inserted. 


inserted. 


5.  In  section  fifty-seven  of  the  same 
Act,  paragraph  (13),  after  the  word  "road," 
the  words  "  on  land  or  at  sea"  shall  be 


6.  In  section  sixty-six  of  the  same  Act, 
line  five,  after  the  word  "is,"  the  words 
"  or  to  his  attorney  or  pleader"  shall  be 


Amendment  of 
section  91. 


7.  In   section   ninety-one   of  the   same 
Act,    Exception  2,  for  the   words    "under 
the  Indian  Succession  Act."  the  words  "ad- 

mitted to  probate  in  British  India"  shall  be  substituted. 

8.  In  section  ninety-two  of  the  Indian 
Evidence   Act,  1872,  proviso  (1),  for  the 
words  "want  of  failure,"  the  words  "want 

or  failure"  shall  be  substituted. 

9.  In  section  one  hundred  and  eight  of  the  same  Act, 

line  one,  for  the  word  "  When,"  the  words 
"  Provided  that  when"  shall  be  substituted  ; 
and,  in  the  last  line,  for  the  word  "  on,"  "  the 
words  "shifted  to"  shall  be  substituted. 

10.  In  section  one  hundred  and  twenty-six  of  the  same 
Amendment  of    Act,  line  twenty-two,  and  in  section  one 


section  S     '  : 


sections  126  and 
128. 


hundred  and  twenty-eight  of  the  same  Act, 
line   six,   after  the  word    "barrister,"   the 
word  "  pleader"  shall  be  inserted. 

In  section  one  hundred  and  twenty-six  of  the  same 
Act,  line  fifteen,  for  the  word  "criminal,"  the  word 
"  illegal"  shall  be  substituted. 

11.     In  section  one   hundred  and  fifty- 
sfction" 155       '    five  of  the  same  Act>  paragraph  (2),  for  the 
word  "  had,"  the  word  •'  accepted,"  shall  be 
substituted. 

Saving  of  Act         l^-     Nothing  in    the   Indian    Evidence 
xv  of  1852,  sec-    Act,  1872,  shall  be   deemed   to   affect  Act 
No.  XV   of  1852   (to  amend  the  Law  of 
Evidence),  section  twelve. 


THE 

INDIAN  CONTRACT  ACT, 

1872. 


THE  INDIAN  CONTRACT  ACT. 
No.  IX  OP  1872. 

CONTENTS. 

Preamble. 

PRELIMINARY. 
SECTIONS. 

1.  Short  title. 
Extent. 

Commencement. 
Enactments  repealed. 

2.  Interpretation-clause. 

CHAPTER  I. 

OF  THE  COMMUNICATION,  ACCEPTANCE  AND  REVO- 
CATION OF  PROPOSALS. 

3.  Communication,  acceptance  and  revocation  of  pro- 


4.  Communication  when  complete. 

5.  Kevocation  of  proposals  and  acceptances. 

6.  Kevocation  how  made. 

7.  Acceptance  must  be  absolute. 

8.  Acceptance  by  performing  conditions,  or  receiving 

consideration. 

9.  Promises,  express  and  implied. 

CHAPTER  II. 

Or  CONTRACTS,  VOIDABLE  CONTRACTS,  AND  VOID 
AGREEMENTS. 

10.  What  agreements  are  contracts. 

11.  Who  are  competent  to  contract, 
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SECTIONS. 

12.  What  is  a  sound  mind  for  the  purposes  of  contracting. 

13.  •  Consent'  defined. 

14.  '  Free  consent'  defined. 

15.  '  Coercion'  denned. 

16.  '  Undue  influence'  defined. 

17.  '  Fraud'  defined. 

18.  *  Misrepresentation'  defined. 

19.  Voidability  of  agreements  without  free  consent. 

20.  Agreement     void     where    both    parties    are  under 

mistake  as  to  matter  of  fact. 

21.  Effect  of  mistakes  as  to  law. 

22.  Contract  not  voidable  merely  because  of  mistake  of 

one  party  as  to  matter  of  fact. 

23.  What  considerations    and  objects  are  lawful,  and 

what  not. 

VOID  AGREEMENTS. 

24.  Agreements  void,  if  considerations  and  objects  unlaw- 

ful in  part. 

25.  Agreement  without  consideration,  void,  unless — 
it  is  in  writing  and  registered, 

or  is  a  promise  to  compensate  for  something  done, 
or  is  a  promise  to  pay  a  debt  barred  by  limitation  law. 

26.  Agreement  in  restraint  of  marriage,  void. 

27.  Agreement  in  restraint  of  trade,  void. 

Saving  of  agreement    not  to  carry  on  business  of 

which  good-will  is  sold  ; 

of  agreement  between  partners  prior  to  dissolution  ; 
or  during  continuance  of  partnership. 

28.  Agreements  in  restraint  of  legal  proceedings,  void. 

Saving  of  contract  to  refer  to  arbitration  dispute 

that  may  arise. 

Fuits  barred  by  such  contracts. 
Saving  of  contract  to  refer  questions  that  have  already 

arisen. 
29-    Agreements  void  for  uncertainty. 

30,    Agreements  by  way  of  wager,  void. 

Exception  in  favour  of  certain  prizes  for  horse-racing. 
Section  294A  of  the  Indian  Penal  Code  not  affected. 
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CHAPTER  III. 

OF  CONTINGENT  CONTRACTS. 
SECTIONS. 

31.  «  Contingent  contract'  defined. 

32.  Enforcement  of  contracts  contingent  on  an  event  hap- 

pening. 

33.  Enforcement  of  contracts  contingent  on  an  event  not 

happening. 

34.  When  event  on  which  contract  is  contingent   to   be 

deemed  impossible,  if  it  is  the  future  conduct  of 
a  living  person. 

35.  When  contracts  become  void,  which  are  contingent  on 

happening  of  specified  event  within  fixed  time. 
When  contracts   may   be   enforced,    which   are   con- 
tingent on  specified  event  not  happening  within 
fixed  time. 

36.  Agreements  contingent  on  impossible  events,  void. 

CHAPTER  IV. 

OF  THE  PERFORMANCE  OF  CONTRACTS. 
CONTRACTS  WHICH  MUST  BE  PERFORMED. 

37.  Obligation  of  parties  to  contracts. 

38.  Effect  of  refusal  to  accept  offer  of  performance. 

39.  Effect  of  refusal  of  party  to  perform  promise  wholly. 

BY  WHOM  CONTRACTS  MUST  BE   PERFORMED. 

40.  Person  by  whom  promise  is  to  be  performed. 

41.  Effect  of  accepting  performance  from  third  person, 

42.  Devolution  of  joint  liabilities. 

43.  Any  one   of   joint  promisors   may   be  compelled   to 

perform. 

Each  promisor  may  compel  contribution. 
Sharing  of  loss  by  default  in  contribution, 

44.  Effect  of  release  of  one  joint  contractor. 

45.  Devolution  of  joint  rights. 

TIME  AND  PLACE  FOR  PERFORMANCE. 

46.  Time   for  performance  of  promise,    where  no  time  is 

specified  and  no  application  to  be   made. 
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S  ECTIONS. 

47.  Time  and  place  for  performance  of  promise,  where 

time  is  specified  and  no  application  to  be  made. 

48.  Application  for  performance  to  be   at    proper  time 

and  place. 

49.  Place  for  performance  of  promise,  where  no  application 

to  be  made  and  no  place  fixed, 

50.  Performance  in  manner  or  at   time    prescribed    or 

sanctioned  by  promisee* 

PERFORMANCE  OF  RECIPROCAL  PROMISES. 

51.  Promisor  not  bound  to    perform,  -unless  reciprocal 

promisee  ready  and  willing  to  perform. 

52.  Order  of  performance  of  reciprocal   promises. 

53.  Liability  of  party  preventing  event  on  which  contract 

is  to  take  effect. 

54.  Effect  of  default  as  to  that  promise  which  should  be 

first  performed,  in    contract  consisting  of  reci- 
procal promises. 

55.  Effect  of  failure  to  perform  at  fixed  time,  in  contract 

in  which  time  is  essential. 
Effect  of  such  failure  when  time  is  not  essential. 
Effect  of  acceptance  of    performance  at  time  other 

than  that  agreed  upon. 

56.  Agreement  to  do  impossible  act,  void. 

Contract  to  do  impossible  act,  9r  one  which  after- 
wards becomes  impossible  or  illegal,  when 
void. 

Compensation  for  loss  on  non-performance  of  act 
known  to  be  impossible  or  unlawful. 

57.  Where  there  are  promises  to  do  things  legal,  and  also 

other  things  illegal,   the  former  are  a  contract, 
the  lattar  a  void  agreement. 

58.  In  alternative  promise,  one  branch  being  illegal,  legal 

branch  alone  enforceable. 

APPROPRIATION  OF  PAYMENTS. 

59.  Application  of  payment  where  debt  to  be  discharged 

is  indicated, 

60.  Application  of  payment  where  debt   to  be  discharged 

is  not  indicated. 
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SECTIONS. 

61.  Application  of  payment  where  neither  party  makes 

appropriation, 

CONTRACTS  WHICH  NEED  NOT  BE  PERFORMED. 

62.  Contracts  changed,  rescinded  or  altered  need  not  be 

performed. 

63.  Promisee  may  dispense  with  or  remit  performance  of 

promise. 

64.  Consequences  of  rescission  of  voidable  contract. 

65.  Obligation  of  person  who  has  received    advantage 

under  void  agreement,  or  contract  that  becomes 
void. 

66.  Mode    of   communicating   or   revoking  rescission  of 

voidable  contract. 

67.  Effect  of  neglect  of  promisee  to  afford  promisor  reason- 

able facilities  for  performance. 

CHAPTER  V. 

OF  CERTAIN  RELATIONS  RESEMBLING  THOSE 
CREATED  BY  CONTRACT. 

68.  Claim  for  necessaries  supplied  to  person  incapable   of 

contracting,  or  on  his  account. 

69.  ^Reimbursement  of  person  paying  money  due  by  another, 

in  payment  of  which  he  is  interested. 

70.  Obligation  of  person  enjoying  benefit  of    non-gratui- 

tous act. 

71 .  Responsibility  of  finder  of  goods. 

72.  Liability  of  person  to  whom  money  is  paid,   or  thing 

delivered,  by  mistake  or  under  coercion. 

CHAPTER  VI. 

OF  THE  CONSEQUENCES  OF  BREACH 
OF  CONTRACT. 

73.  Compensation  for  loss  or  damage  caused  by  breach  of 

contract. 

Compensation  for  failure    to    discharge    obligation 
resembling  those  created  by  contract, 
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SECTIONS. 

74.  Title  to  compensation  for  breach  of  contract  in  which 

a  sum  is  named  as  payable  in  case  of  breach. 

75.  Party  rightfully  rescinding  contract,  entitled  to  com* 

pensation. 

CHAPTER  VII. 
SALE  OF  GOODS. 
WHEN  PROPERTY  IN  GOODS  SOLD  PASSES, 

76.  'Goods' defined. 

77.  'Sale'  defined. 

78.  Sale  how  effected. 

79.  Transfer  of  ownership  of  thing  sold,  which  has  yet  to 

be  ascertained,  made  or  finished. 

80.  Completion  of  sale  of  goods  which  the  seller  is  to  put 

into  state  in  which  buyer  is  to  take  them. 

81.  Completion  of  sale  of  goods,    when  seller  has  to  do 

anything  thereto  in  order  to  ascertain  price. 

82.  Completion  of  sale,  when  goods  are  unascertained 

at  date  of  contract. 

83.  Ascertainment  of  goods  by  subsequent  appropriation. 

84.  Ascertainment  of  goods  by  seller's  selection. 

85.  Transfer  of  ownership  of    moveable  property,  when 

sold  together  with  immoveable. 

86.  Buyer  to  bear  loss  after  goods  have  become  his  property. 

87.  Transfer  of  ownership  of  goods   agreed    to  be  sold 

while  non-existent. 

88.  Contract  to  sell  and  deliver,   at  a  future  day,  goods 

not  in  seller's  possession  at  date  of  contract* 

89.  Determination  of  price  not  fixed  by  contract. 

DELIVERY. 

90.  Delivery  how  made. 

91.  Effect  of  delivery  to  wharfinger  or  carrier. 

92.  Effect  of  part-delivery. 

93.  Seller  not  bound  to  deliver  until  buyer  applies  for 

delivery. 

94.  Place  of  delivery. 

SELLER'S  LIEN. 

95.  Seller's  lien. 
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SECTIONS. 

96.  Lien,  where  payment  to  be  made  at  a  future  day,  but 

no  time  fixed  for  delivery. 
'Insolvency'  denned. 

97.  Seller's  lien  where  payment  to  be  made  at  future  day, 

and  buyer  allows  goods  to  remain  in  seller's 
possession. 

98.  Seller's  lien  against  subsequent  buyer. 

STOPPAGE  IN  TRANSIT, 

99.  Power  of  seller  to  stop  in  transit. 

100.  When  goods  are  to  be  deemed  in  transit. 

101.  Continuance  of  right  of  stoppage. 

102.  Cessation  of  right  on  assignment,   by  buyer,  of  docu- 

ment showing  title. 

103.  How    seller  may  stop    where    instrument  of    title 

assigned  to  secure  specific  advance. 

104.  Stoppage  how  effected. 

105.  Notice  of  seller's  claim. 

106.  Right  of  seller  on  stoppage. 

RESALE. 

107.  Resale  on  buyer's  failure  to  perform. 

TITLE. 

108.  Title  conveyed  by  seller  of  goods  to  buyer. 

WARRANTY. 

109.  Seller's  responsibility  for  badness  of  title. 

110.  Establishment  of  implied  warranty  of  goodness  or 

quality. 

111.  Warranty  of  soundness  implied  on  sale  of  provisions- 

112.  Warranty  of  bulk  implied  on  sale  of  goods  by  sample. 

113.  Warranty  implied  •where  goods  are  sold  as  being  of  a 

certain  denomination. 

114.  Warranty   where    goods    ordered    for    a    specified 

purpose. 

115.  Warranty   on  sale  of  article  of    well-known   ascer- 

tained kind. 

116.  Seller  when  not  responsible  for  latent  defects. 

117.  Buyer's  right  on  breach  of  warranty. 

118.  Right  of  buyer  on   breach  of  warranty  in  respect  of 

goods  not  ascertained. 
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MISCELLANEOUS. 
SECTIONS. 

119.  When  buyer  may  refuse  to  accept,   if    goods  not 

ordered  are  sent  with  goods  ordered. 

120.  Effect  of  wrongful  refusal  to  accept. 

121.  Right  of  seller  as  to  rescission,  on  failure  of  buyer  to 

pay  price  at  time  fixed. 

122.  Sale  and  transfer  of  lots  sold  by  auction. 

123.  Effect  of  use,  by  seller,  of  pretended  biddings  to  raise 

price. 


CHAPTEK  VIII. 
OF  INDEMNITY  AND  GUARANTEE. 

124.  'Contract  of  indemnity'  defined. 

125.  Rights  and  liabilities  of  indemnity-holder,  when  sued. 

126.  'Contract  of  guarantee,'  'surety, '  'principal  debtor, ' 

and  'creditor.' 

127.  Consideration  for  guarantee. 

128.  Surety's  liability. 

129.  'Continuing  guarantee.' 

130.  Revocation  of  continuing  guarantee. 

131.  Revocation  of  continuing  guarantee  by  surety's  death. 

132.  Liability  of  two  persons,  primarily  liable,  not  affected 

by  private  arrangement  between    them  as  to 
suretyship. 

133-     Discharge  of  surety  by  variance  in  terms  of  contract- 

134.  Discharge  of  surety  by  release  or  discharge  of  prin- 

cipal debtor. 

135.  Discharge  of  surety  when  creditor  compounds  with, 

gives  time  to,   or  agrees  not  to  sue,  principal 
debtor. 

136.  Surety  not  discharged  when  agreement  made  twith 

third  person  to  give  time  to  principal  debtor. 

137.  Creditor's    forbearance   to    sue  does  not    discharge 

surety. 

138.  Release  of  one  co-surety  doss  not  discharge  others. 

139.  Discharge   of  surety  by    creditor's   act  or    omission 

impairing  surety's  eventual  remedy. 

140.  Rights  of  surety  on  payment  or  performance, 
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SECTIONS. 

141.  Surety's  right  to  benefit  of  creditor's  securities. 

142.  Guarantee  obtained  by  misrepresentation,  invalid. 

143.  Guarantee  obtained  by  concealment,  invalid. 

144.  Guarantee  on  agreement  that  creditor  shall  not  act 

on  it  until  co-surety  joins. 

145.  Implied  promise  to  indemnify  surety. 

146.  Co-sureties  liable  to  contribute  equally. 

147.  Liability  of  co- sureties  bound  in  different  sums. 


CHAPTER  IX, 
OF  BAILMENT. 

148.  «  Bailment,'  '  bailor,'  and  '  bailee'  defined. 

149.  Delivery  to  bailee  how  made. 

150.  Bailor's  duty  to  disclose  faults  in  goods  bailed, 

151.  Care  to  be  taken  by  bailee. 

152.  Bailee  when  not  liable  for  loss.  &c.,  of  thing  bailed. 

153.  Termination  of  bailment  by  bailee's  act  inconsistent 

with  conditions. 

154.  Liability  of  bailee  making  unauthorized  use  of  goods 

bailed. 

155.  Effect  of  mixture,  with  bailor's  consent,  of  his  goods 

with  goods  of  bailee. 

156.  Effect  of   mixture,  without  bailor's   consent,   when 

the  goods  can  be  separated. 

157.  Effect  of  mixture,  without  bailor's  consent,   when  the 

goods  cannot  be  separated. 

158.  Re-payment,  by  bailor,  of  necessary  expenses. 

159.  Restoration  of  goods  bailed  gratuitously. 

160.  Return  of  goods  bailed,  on    expiration  of  time  or 

accomplishment  of  purpose. 

161.  Bailee's    responsibility  when    goods    are    not  duly 

delivered  or  tendered. 

162.  Termination  of  gratuitous  bailment  by  death. 

163.  Bailor  entitled  to  increase  or  profit  from  goods  bailed. 

164.  Bailor's  responsibility  to  bailee. 

165.  Bailment  by  several  joint  owners. 

166.  Bailee  not  responsible  on  re-deiivery  to  bailor  without 

title. 
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SECTIONS. 

167.  Eight  of  third  person  claiming  goods  bailed. 

168.  Right  of  finder  of  goods. 

May  sue  for  specific  reward  offered. 

169.  When  finder  of  thing  commonly  on  sale  may  sell  it. 

170.  Bailee's  particular  lien. 

171.  General  lien  of  bankers,  factors,  wharfingers,  attorneys 

and  policy  brokers. 

BAILMENTS  OF  PLEDGES. 

172.  '  Pledge,'  '  pawnor,'  and  '  pawnee'  defined. 

173.  Pawnee's  right  of  retainer. 

174.  Pawnee  not  to  retain  for  debt  or  promise  other  than 

that  for  which  goods  pledged. 

Presumption  in  case  of  subsequent  advances. 

175.  Pawnee's  right  as  to  extraordinary  expenses  incurred. 

176.  Pawnee's  right  where  pawnor  makes  default. 

177.  Defaulting  pawnor 's  right  to  redeem. 

178.  Pledge  by  possessor  of  goods,  or  of  documentary  title 

to  goods. 

179.  Pledge  where  pledger  has  only  a  limited  interest. 

SUITS  BY  BAILEES  OB  BAILOBS  AGAINST 
WBONG-DOEBS. 

180.  Suit  by  bailor  or  bailee  against  wrong-doer. 

181.  Apportionment  of  relief  or  compensation  obtained 

by  such  suits. 


CHAPTER  X. 

AGENCY. 
APPOINTMENT  AND  AUTHOBITY  OF  AGENTS. 

182.  '  Agent'  and  '  principal'  defined. 

183.  Who  may  employ  agent. 
184-    Who  may  be  an  agent. 

185.  Consideration  not  necessary. 

186.  Agent's  authority  may  be  expressed  or  implied. 

187.  Definitions  of  expressed  and  implied  authority. 

188.  Extent  of  agent's  authority. 

189.  Agent's  authority  in  an  emergency. 
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SUB-AGENTS. 
SECTIONS. 

190.  When  agent  cannot  delegate. 

191.  '  Sub-agent'  denned. 

192.  Representation  of  principal  by   sub-agent  properly 

appointed. 

Agent's  responsibility  for  sub-agent. 
Sub-agent's  responsibility. 

193.  Agent's  responsibility  for  sub-agent  appointed  with- 

out authority. 

194.  Relation  between  principal  and  person  duly  appointed 

by  agent  to  act  in  business  of  agency. 

195.  Agent's  duty  in  naming  such  person. 

RATIFICATION. 

196.  Right  of  person  as  to  acts  done  for  him  without  his 
authority. 

Effect  of  ratification. 

197.  Ratification  may  be  expressed  or  implied. 

198.  Knowledge  requisite  to  valid  ratification. 

199.  Effect  of  ratifying  unauthorized   act  forming  part  of 

a  transaction. 

200.  Ratification  of  unauthorized  act  cannot  injure  third 

person. 

REVOCATION  OF  AUTHOKITY. 

201.  Termination  of  agency. 

202.  Termination  of  agency,  where  agent  has  an  interest  in 

subject-matter. 

203.  When  principal  may  revoke  agent's  authority. 

204.  Eevocation  where  authority  has  been  partly  exercised. 

205.  Compensation  for  revocation  by  principal,  or  renuncia- 

tion by  agent. 

206.  Notice  of  revocation  or  renunciation. 

207.  Revocation    and  renunciation  may    be  expressed  or 

implied. 

208.  When  termination  of  agent's  authority  takes  effect  as 

to  agent,  and  as  to  third  persons. 

209.  Agent's  duty  on  termination  of  agency  by  principal's 

death  or  insanity. 

210.  Termination  of  sub-agent's  authority. 
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AGENT'S  DUTY  TO  PRINCIPAL. 
SECTIONS. 

21 1 .  Agent's  duty  in  conducting  principal's  business. 

212.  Skill  and  diligence  required  from  agent. 

213.  Agent's  accounts. 

214.  Agent's  duty  to  communicate  with  principal. 

215.  Right  of  principal    when  agent  deals,    on  his   own 

account,  in  business  of  agency  without  principal's 
consent. 

216.  Principal's  right  to  benefit  gained  by  agent  dealing  on 

his  own  account  in  business  of  agency, 

217.  Agent's    right    of   retainer  out     of    sums  received 

on  principal's  account. 

218.  Agent's  duty  to  pay  sums  received  for  principal. 

219.  When  agent's  remuneration  becomes  due. 

220.  Agent  not  entitled  to  remuneration  for  business  mis- 

conducted, 

221.  Agent's  lien  on  principal's  goods  and  papers. 

PRINCIPAL'S  DUTY  TO  AGENT. 

222.  Agent  to  be  indemnified  against  consequences  of  lawful 

acts. 

223.  Agent  to  be  indemnified  against  consequences  of  acts 

done  in  good  faith. 

224.  Non-liability  of  employer  of  agent  to  do  a  criminal  act. 

225.  Compensation    to    agent     for    injury     caused     by 

principal's  neglect. 

EFFECT  OF  AGENCY  ON  CONTRACTS  WITH  THIRD 
PERSONS. 

226.  Enforcement  and  consequences  of  agent's  contracts. 

227.  Principal  how  far  bound,  when  agent  exceeds  authority. 

228.  Principal  not  bound  when  excess  of  agent's  authority 

is  not  separable. 

229.  Consequences  of  notice  given  to  agent. 

230.  Agent  cannot    personally  enforce,  nor  be  bound  by, 

contracts  on  behalf  of  principal. 
Presumption  of  contract  to  contrary. 

231.  Eights  of  parties  to  a  contract  made  by  agent  not 

disclosed. 

232.  Performance  of  contract  with  agent  supposed  to   be 

principal. 

233.  Right  of  person  dealing  with  agent  personally  liable. 
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SECTIONS. 

234.  Consequence  of  inducing  agent  or  principal  to  act  on 

belief  that  principal  or  agent  will  be  held  exclu- 
sively liable. 

235.  Liability  of  pretended  agent. 

236.  Person  falsely  contracting  as  agent,  not  entitled  to 

performance. 

237.  Liability  of  principal   inducing  belief   that  agent's 

unauthorized  acts  were  authorized. 

238.  Effect,  on  agreement,  of  misrepresentation  or  fraud  by 

agent, 

CHAPTER  XL 

OF  PARTNERSHIP. 

239.  'Partnership'  defined. 
'Firm'  defioed. 

240.  Lender  not  a  partner  by  advancing  money  for  share 

of  profits, 

241.  Property    left    in    business  by  retiring  partner,  or 

deceased  partner's  representative. 

242.  Servant  or  agent  remunerated  by  share  of  profits, 

not  a  partner. 

243.  Widow  or  child  of  deceased  partner  receiving  annuity 

out  of  profits,  not  a  partner. 

244.  Person  receiving  portion  of  profits  for  sale  of  good- 

will, not  a  partner. 

245.  Kesponsibility  of  person  leading  another  to  believe 

him  a  partner, 

240,     Liability  of  person  permitting  himself  to  be  represen- 
ted as  a  partner. 

247.  Minor  partner  not  personally  liable,  but  his  share  is. 

248.  Liability  of  minor  partner  on  attaining  majority. 

249.  Partner's  liability  for  debts  of  partnership. 

250.  Partner's  liability  to  third  person  for  neglect  or  fraud 

of  co-partner. 

251.  Partner's  power  to  bind  co-partners. 

252.  Annulment  of  contract  defining  partners'  rights  and 

obligations. 

253.  Eules  determining  partners'  mutual  relations,  where 

no  contract  to  contrary. 

254.  When  Court  may  dissolve  partnership. 

255.  Dissolution  of  partnership  by  prohibition  of  business. 
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SECTIONS. 

256.  Rights  and  obligations  of    partners  in  partnership 

continued  after  expiry  of  term   for  which  it  was 
entered  into. 

257.  General  duties  of  partners. 

258.  Account,  to  firm,  of  benefit  derived  from  transaction 

affecting  partnership. 

259.  Obligations,  to  firm,  of  partner  carrying  on  competing 

business. 

260.  Revocation  of  continuing  guarantee  by  change  in  firm. 

261.  Non-liability  of  deceased  partner's  estate  for  subsequent 

obligations.  ' 

262.  Payment  of  partnership-debts,  and  of  separate  debts. 

263.  Continuance  of  partners'  rights  and  obligations  after 

dissolution. 

264.  Notice  of  dissolution. 

265.  Right  of  partners  to  apply  for  winding-up  by  Court 

after  termination  of  partnership. 

266.  Limited  liability  partnerships,  incorporated  partner- 

ships and  joint  stock  companies. 

SCHEDULE, 
Enactments  repealed. 


THE 

INDIAN  CONTRACT  ACT, 

No.  IX  OP  1872. 

PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA  IN  COUNCIL. 

(Received  the  assent  of  the  Governor-General  on  the  25th 
April  18  72). 

WHEREAS  it  is  expedient  to  define  and  amend  certain 
parts  of  the  law  relating  to  contracts  ;  It 
is  hereby  enacted  as  follows  :— 

PRELIMINARY. 

1.    This  Act  may  be  called  "The   Indian 
Short  title.        Contract  Act,  1872." 

It  extends  to  the  whole  of  British  India  ; 

Commencement      and  'li  sha11  come  into  f orce  on  the  first  daY 
of  September  1872. 

The  enactments  mentioned  in  the  schedule  hereto  are 
Enactments  re-  repealed  to  the  extent  specified  in  the 
pealed.  third  column  thereof  ;  but  nothing  herein 

contained  shall  affect  the  provisions  of  any  Statute,  Act, 
or  Regulation  not  hereby  expressly  repealed,  nor  any  usage 
or  custom  of  trade,  nor  any  incident  of  any  contract,  not 
inconsistent  with  the  provisions  of  this  Act. 

2.  In  this  Act  the  following  words  and  expressions  are 
interpretation-  used  in  the  following  senses,  unless  a  con- 
clause,  trary  intention  appears  from  the  context : — 

(a.)     When  one  person  signifies  to  another   his   willing- 
ness to  do  or  to  abstain  from  doing  anything, 
'  Pr°P°sal-         with  a  view  to  obtaining  the  assent  of   that 
other  to  such  act  or  abstinence,  he  is  said  to  make  a  propo- 
sal: 

(&.) — When  the  person    to  whom  the  proposal  is   made 
signifies  his   assent  thereto,  the  proposal  is 
said  to  be  accepted.       A   proposal,  when 
accepted,  becomes  a  promise  : 


SECS.  2-3.  ]  THE  INDIAN  CONTBACT  ACT.  93 

(c.)  —  The   person  making  the  proposal  is    called    the 
"Promisor."      'promisor',  and  the  person  accepting    the 
and"promi8ee."    proposal  is  called  the  'promisee.' 

(<£)  —  When,  at  the  desire  of  the  promisor,  the  promisee 

or  any   other  person  has  done  or  abstained 

.oration."    from  dojng)  or  does  or  abstains  from  doing, 

or  promises  to  do  or  to  abstain  from  doing,  something,  such 

act  or  abstinence  or  promise  is  called  a  consideration  for 

the  promise  : 

(e.)  —  Every  promise  and  every  set  of  promises,  forming 
the   consideration    for  each  other,  is  an 
*nt/     agreement  : 

(  /.  )  —  Promises  which  form  the  consider- 
ation  or  part  of  the  consideration  for  each 
other,  are  called  reciprocal  promises  : 

"  Void  agree-        (#•)  —  An  agreement  not  enforceable  by 
ment."  law  is  said  to  be  void  : 

(A.)  —  An  agreement  enforceable   by  law 

"Contract." 


(i)  —  An  agreement  which  is  enforceable  by  law  at  the 
"Voidable  con-    option  of    one    or  more  of    the  parties 
tract."  thereto,  but  not  at  the  option  of  the  other 

or  others,  is  a  voidable  contract  : 

„..  (j.  )  —  A  contract  which    ceases  to  be 

actt      enforceable  by  law  becomes  void  when  it 
ceases  to  be  enforceable. 


CHAPTER  I. 

OF  THE  COMMUNICATION,  ACCEPTANCE  AND 
REVOCATION  OF  PROPOSALS. 

3.  The  communication  of  proposals,  the  acceptance 
Communica-  of  Proposals,  and  the  revocation  of  pro- 
tion,  acceptance  posals  and  acceptances,  respectively,  are 
and  revocation  deemed  to  be  made  by  any  act  or  omission 
3f  proposals.  Of  ^  par^y  proposing,  accepting  or 
revoking,  by  which  he  intends  to  communicate  such 
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proposal,  acceptance  or  revocation,  or  which  has  the  effect 
of  communicating  it. 

Communication  4.  The  communication  of  a  proposal  is 
when  com-  complete  when  it  comes  to  the  knowledge 
plete-  of  the  person  to  whom  it  is  made. 

The  communication  of  an  acceptance  is  complete, 
as  against  the  proposer,   when  it  is  put  in  a  course  of 
transmission  to   him,   so  as  to  be  out  of  the  power  of  the 
acceptor ; 

as  against  the  acceptor,  when  it  comes  to  the  knowledge 
of  the  proposer. 

The  communication  of  a  revocation  is  complete, 
as  against  the  person  who  makes  it,  when  it  is  put  into  a 
course  of  transmission  to  the  person  to  whom  it  is  made, 
so  as  to  be  out  of  the  power  of  the  person  who  makes  it; 

as  against  the  person  to  whom  it  is  made,  when  it  comes 
to  his  knowledge. 

Illustrations. 

(a.)  A  proposes,  by  letter,  to  sell  a  house  to  B  at  a  certain 
price. 

The  communication  of  the  proposal  is  complete  when  B 
receives  the  letter. 

(6.)    B  accepts  A's  proposal  by  a  letter  sent  by  post. 

The  communication  of  the  acceptance  is  complete, 

as  against  A  when  the  letter  is  posted  ; 

as  against  B,  when  the  letter  is  received  by  A. 

(c.)    A  revokes  his  proposal  by  telegram. 

The  revocation  is  complete  as  against  A  when  the  telegram 
is  despatched.  It  is  complete  as  against  B  when  B  receives  it. 

B  revokes  his  acceptance  by  telegram.  B's  revocation  is 
complete  as  against  B  when  the  telegram  is  despatched,  and 
as  against  A  when  it  reaches  him. 

5.    A  proposal  may  be  revoked  at  any  time  before  the 
Revocation  of    communication   of    its  acceptance  is  corn- 
proposals  and  ao    plete  as  against  the  proposer,  but  not  after- 
ceptances.  wards. 

An  acceptance  may  be  revoked  at  any  time  before  the 
communication  of  the  acceptance  is  complete  as  against  the 
acceptor,  but  not  afterwards. 
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Iltustration. 

A  proposes,  by  a  letter  sent  by  post,  to  sell  his  house  to  B. 
B  acceepts  the  proposal  by  a  letter  sent  by  post. 

A  may  revoke  his  proposal  at  any  time  before  or  at  the 
moment  when  B  posts  his  letter  of  acceptance,  but  not  after- 
wards. 

B  may  revoke  his  acceptance  at  any  time  before  or  at  the 
moment  when  the  letter  communicating  it  reaches  A,  but 
not  afterwards. 

^ocationhow        6     A  proposal  is  revoked— 

(1)  by  the  communication  of  notice  of  revocation  by 
the  proposer  to  the  other  party  ; 

(2)  by  the  lapse  of  the  time  prescribed  in  such  pro- 
posal for  its  acceptance,  or,  if  no  time  is  so  prescribed,  by 
the  lapse  of  a  reasonable  time,  without  communication  of 
the  acceptance  ; 

(3)  by  the  failure  of  the  acceptor  to  fulfil  a  condition 
precedent  to  acceptance ;  or 

(4)  by  the  death  or  insanity  of  the  proposer,  if  the 
fact  of  his  death  or  insanity  comes   to  the  knowledge  of 
the  acceptor  before  acceptance. 

AcceP*  a  »  c  e  7.  In  order  to  convert  a  proposal  into  a 
££  promise  the  acceptance  must— 

(1)  be  absolute  and  unqualified  ; 

(2)  be  expressed  in  some  usual  and  reasonable  manner, 

unless  the  proposal  prescribes  the  manner  in 
which  it  is  to  be  accepted.  If  the  proposal 
prescribes  a  manner  in  which  it  is  to  be 
accepted,  and  the  acceptance  is  not  ^made  in 
such  manner,  the  proposer  may,  within  a  rea- 
sonable time  after  the  acceptance  is  communi- 
cated to  him,  insist  that  his  proposal  shall 
be  accepted  in  the  prescribed  manner,  and 
not  otherwise  ;  but,  if  he  fails  to  do  so,  he 
accepts  the  acceptance. 
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8.  Performance  of  the  conditions  of  a 
by  perming  proposal,  or  the  acceptance  of  any  con- 
conditions,  or  sideration  for  a  reciprocal  promise  which 

derationg  C0nsi"    ma^  be     offered   with   a  proposal,  is  an 
acceptance  of  the  proposal. 

9.  In  so  far  as  the  proposal  or  acceptance   of   any 
Promises,  ex-    promise  is   made   in  words,  the  promise  is 

press  and   im-     said  to  be   express.     In  so  far  as  such  pro- 
posal or  acceptance  is  made  otherwise  than 
in  words,  the  promise  is  said  to  be  implied. 

CHAPTER  II. 

II (?*£$$£*  CONTRACTS,  VOIDABLE  CONTRACTS,  AND  VOID 
U**/  <^vt^A^v«>   AGREEMENTS. 

10.  All  agreements  are   contracts  if  they  are  made  by 
What    agree-    tne   free   consent  of  parties   competent  to 

ments  are  con-    contract,   for  a  lawful   consideration  and 
tracts.  wjt^  a  ]aw£ uj  okjec^  and  are  not  hereby 

expressly  declared  to  be  void. 

Nothing  herein  contained  shall  affect  any  law  in  force 
in  British  India,  and  not  hereby  expressly  repealed,  by 
which  any  contract  is  required  to  be  made  in  writing  or  in 
the  presence  of  witnesses,  or  any  law  relating  to  the 
registration  of  documents. 

11.  Every  person  is  competent  to  contract  who  is  of 
Who  are  com-    the  age  of  majority  according  to  the  law  to 

petent  to  con-    which  he  is  subject,  and   who   is   of  sound 
mind,  and  is  not  disqualified  from  contract- 
ing by  any  law  to  which  he  is  subject. 

12.  A  person  is  said  to  be  of  sound  mind  for  the  pur- 

pose of  making  a  contract  if,  at  the   time 
What  is  abound     whe^  ^  makeg  ^  he  ^  ^^  of  under. 

purposes  of  con-    standing  it  and  of  forming  a  rational  judg- 
ment as  to  its  effect  upon  his  interests.  ^ 
A  person  who  is  usually  of  unsound  mind,  but  occasion- 
ally of  sound   mind,  may  make  a  contract  when  he  is  of 
sound  mind. 
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A  person  who  is  usually  of  sound  mind,  but  occasionally 
of  unsound  mind,  may  not  make  a  contract  when  he  is  of 
unsound  mind. 

Illustrations. 

(a.)  A  patient  in  a  lunatic  asylum,  who  is  at  intervals  of 
sound  mind,  may  contract  during  those  intervals. 

(6.)  A  sane  man,  who  is  delirious  from  fever,  or  who  is  so 
drunk  that  he  cannot  understand  the  terms  of  a  contract,  or 
form  a  rational  judgment  as  to  its  effect  on  his  interests, 
cannot  contract  whilst  such  delirium  or  drunkenness  lasts. 

"  Consent"  de-  13.  Two  or  more  persons  are  said  to 
fined.  consent  when  they  agree  upon  the  same 

thing  in  the  same  sense. 

"Free  consent"  1 4.  Consent  is  said  to  be  free  when  it 
defined.  is  not  caused  by — 

(1)  coercion,  as  defined  in  section  fifteen,  or 

(2)  undue  influence,  as  defined  in  section  sixteen,  or 

(3)  fraud,  as  defined  in  section  seventeen,  or 

(4)  misrepresentation,  as  defined  in  section  eighteen,  or 

(5)  mistake,    subject    to    the  provisions   of    sections 

twenty,  twenty-one  and  twenty-two. 

Consent  is  said  to  be  so  caused  when  it  would  not  have 
been  given  but  for  the  existence  of  such  coercion,  undue 
influence,  fraud,  misrepresentation  or  mistake. 

15.  "  Coercion"  is  the'comrnitting,  or  threatening  to  com- 
"  Coercion"  de-  mit,  any  act  forbidden  by  the  Indian  Penal 
fined-  Code,  or  the  unlawful  detaining,  or  threat- 

ening to  detain,  any  property,  to  the  prejudice  of  any 
person  whatever,  with  the  intention  of  causing  any  person 
to  enter  into  an  agreement. 

Explanation. — It  is  immaterial  whether  the  Indian  Penal 
Code  is  or  is  not  in  force  in  the  place  where  the  coercion 
is  employed. 

Illustration. 

A,  on  board  an  English  ship  on  the  high  seas,  causes  B  to 
enter  into  an  agreement  by  an  act  amounting  to  criminal 
intimidation  under  the  Indian  Penal  Code. 

A  afterwards  sues  B  for  breach  of  contract  at  Calcutta. 

7 
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A  has  employed  coercion,  although  his  act  is  not  an  offence 
by  the  law  of  England,  and  although  section  506  of  the  Indian 
Penal  Code  was  not  in  force  at  the  time  when  or  place  where 
the  act  was  done. 

"  Undue  in-  16.  "  Undue  influence"  is  said  to  be  em- 
fluence" defined,  ployed  in  the  following  cases  : — 

(1.) — When  a  person  in  whom  confidence  is  reposed  by 
another,  or  who  holds  a  real  or  apparent  authority  over  that 
other,  makes  use  of  such  confidence  or  authority  for  the 
purpose  of  obtaining  an  advantage  over  that  other,  which, 
but  for  such  confidence  or  authority,  he  could  not  have 
obtained : 

(2.) — When  a  person  whose  mind  is  enfeebled  by  old 
age,  illness,  or  mental  or  bodily  distress,  is  so  treated  as 
to  make  him  consent  to  that,  to  which,  but  for  such  treat- 
ment, he  would  not  have  consented,  although  such  treat- 
ment may  not  amount  to  coercion. 

17.  "Fraud"  means  and  includes  any  of  the  following 
acts  committed  by  a  party  to  a  contract, 

finecL  de~  or  witb-  bis  connivance,  or  by  his  agent, 
with  intent  to  deceive  another  party  thereto 

or  his  agent,  or  to  induce  him  to  enter  into  the  contract : — 

(1.) — The  suggestion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  does  not  believe  it  to  be  true  ; 

(2.) — The  active  concealment  of  a  fact  by  one  having 
knowledge  or  belief  of  the  fact ; 

(3.) — A  promise  made  without  any  intention  of  per- 
forming it ; 

(4.) — Any  other  act  fitted  to  deceive  ; 

(5.) — Any  such  act  or  omission  as  the  law  specially 
declares  to  be  fraudulent. 

Explanation. — Mere  silence  as  to  facts  likely  to  affect 
the  willingness  of  a  person  to  enter  into  a  contract  is  not 
fraud,  unless  the  circumstances  of  the  case  are  such  that, 
regard  being  had  to  them,  it  is  the  duty  of  the  person 
keeping  silence  to  speak,  or  unless  his  silence  is,  in  itself, 
equivalent  to  speech. 
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Illustrations, 

(a.)  A  sells,  by  auction,  to  B,  a  horse  which  A  knows  to  be 
unsound.  A  says  nothing  to  B  about  the  horse's  unsoundness. 
This  is  not  fraud  in  A. 

(6.)  B  is  A's  daughter  and  has  just  come  of  age.  Here, 
the  relation  between  the  parties  would  make  it  A's  duty  to 
tell  B  if  the  horse  is  unsound. 

(c.)  B  says  to  A — "  If  you  do  not  deny  it,  I  shall  assume 
that  the  horse  is  sound  j "  A  says  nothing.  Here,  A's  silence 
is  equivalent  to  speech. 

(d.)  A  and  B,  being  traders,  enter  upon  a  contract.  A  has 
private  information  of  a  change  in  prices  which  would  affect 
B's  willingness  to  proceed  with  the  contract.  A  is  not  bound 
to  inform  B. 

"Misrepresen-  18.  "  Misrepresentation"  means  and  in- 
tation"  defined.  eludes — 

(1)  the   positive   assertion,   in  a  manner  not  warranted 

by  the  information  of  the  person  making  it,  of 
that  which  is  not  true,  though  he  believes  it  to 
be  true  ; 

(2)  any   breach  of  duty  which,   without  an  intent  to 

deceive,  gains  an  advantage  to  the  person  com- 
mitting it,  or  any  one  claiming  under  him,  by 
misleading  another  to  his  prejudice,  or  to  the 
prejudice  of  any  one  claiming  under  him  ; 

(3)  causing,  however  innocently,   a  party  to  an  agree- 

ment, to  make  a  mistake  as  to  the  substance  of 
the  thing  which  is  the  subject  of  the  agreement. 

19.     When     consent  to  an    agreement  is  caused    by 

coercion,  undue   influence,  fraud  or  misre- 

agre eme  n  t°s    presentation,  the  agreement   is  a  contract 

•without   f  r  e  o     voidable  at  the  option  of  the  party  whose 

consent  was  so  caused. 

A  party  to  a  contract,  whose  consent  was  caused  by 
fraud  or  misrepresentation,  may,  if  he  thinks  fit,  insist 
that  the  contract  shall  be  performed,  and  that  be  shall  be 
put  in  the  position  in  which  he  would  have  been  if  the 
representations  made  had  been  true. 
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Exception. — If  such  consent  was  caused  by  misrepresen- 
tation or  by  silence,  fraudulent  within  the  meaning  of 
section  seventeen,  the  contract,  nevertheless,  is  not  void- 
able, if  the  party  whose  consent  was  so  caused  had  the 
means  of  discovering  the  truth  with  ordinary  diligence. 

Explanation. — A  fraud  or  misrepresentation  which  did 
not  cause  the  consent  to  a  contract  of  the  party  on  whom 
such  fraud  was  practised,  or  to  whom  such  misrepresenta- 
tion was  made,  does  not  render  a  contract  voidable. 

Illustrations. 

(a.)  A,  intending  to  deceive  B,  falsely  represents  that  five 
hundred  maunds  of  indigo  are  made  annually  at  A's  factory, 
and  thereby  induces  B  to  buy  the  factory.  The  contract  is 
voidable  at  the  optiou  of  B. 

(&.)  A,  by  a  misrepresentation,  leads  B  erroneously  to  be- 
lieve that  five  hundred  maunds  of  indigo  are  made  annually 
at  A's  factory.  B  examines  the  accounts  of  the  factory,  which 
show  that  only  four  hundred  maunds  of  indigo  have  been 
made.  After  this  B  buys  the  factory.  The  contract  is  not 
voidable  on  account  of  A's  misrepresentation. 

(c.)  A  fraudulently  informs  B  that  A's  estate  is  free  from 
incumbrance.  B  thereupon  buys  the  estate.  The  estate  is 
subject  to  a  mortgage.  B  may  either  avoid  the  contract,  or 
may  insist  on  its  being  carried  out  and  the  mortgage-debt 
redeemed. 

(a.)  B,  having  discovered  a  vein  of  ore  on  the  estate  of  A, 
adopts  means  to  conceal,  and  does  conceal,  the  existence  of 
the  ore  from  A.  Through  A's  ignorance  B  is  enabled  to  buy 
the  estate  at  an  under-value.  The  contract  is  voidable  at  the 
option  of  A. 

(e.)  A  is  entitled  to  succeed  to  an  estate  at  the  death  of 
B  ;  B  dies  :  C,  having  received  intelligence  of  B's  death,  pre- 
vents the  intelligence  reaching  A,  and  thus  induces  A  to  sell 
him  his  interest  in  the  estate.  The  sale  is  voidable  at  the 
option  of  A . 

vofdgwhe?eebonth  20.     Where  both  the  parties  to  an  agree- 

parties  are  ment  are  under  a  mistake  as  to  a  matter  of 

j^?mTtterkof  fact  essential  to  tne  agreement,  the  agree- 

fact.  me ut  is  void. 
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Explanation.  —  An  erroneous  opinion  as  to  the  value  of 
the  thing  which  forms  the  subject-matter  of  the  agree- 
ment, is  not  to  be  deemed  a  mistake  as  to  a  matter  of 
fact. 

Illustrations. 

(a.)  A  agrees  to  sell  to  B  a  specific  cargo  of  goods  supposed 
to  be  on  its  way  from  England  to  Bombay.  It  turns  out  that, 
before  the  day  of  the  bargain,  the  ship  conveying  the  cargo 
had  been  cast  away  and  the  goods  lost.  Neither  party  was 
aware  of  these  facts.  The  agreement  is  void, 

(6.)  A  agrees  to  buy  from  B  a  certain  horse.  It  turns  out 
that  the  horse  was  dead  at  the  time  of  the  bargain,  though 
neither  party  was  aware  of  the  fact.  The  agreement  is  void, 

(c.)  A,  being  entitled  to  an  estate  for  the  life  of  B,  agrees 
to  sell  it  to  C,  B  was  dead  at  the  time  of  the  agreement,  but 
both  parties  were  ignorant  of  the  fact-  The  agreement  is  void. 

21.    A  contract  is  not  voidable  because  it  was  caused 

Effect  of  mis-    by  a   mistake  as  to  any  law  in  force  in 

takes  as  to  law.     British  India  ;  but  a  mistake  as  to  a  law 

not  in  force  in  British  India  has  the  same  effect  as  a 

mistake  of  fact. 

Illustrations. 

A  and  B  make  a  contract  grounded  on  the  erroneous  belief 
that  a  particular  debt  is  barred  by  the  Indian  Law  of  Limita- 
tion :  the  contract  is  not  voidable. 

A  and  B  make  a  contract  grounded  on  an  erroneous  belief 
as  to  the  law  regulating  bills  of  exchange  in  France:  the  con- 
tract is  voidable. 


r  22>     4  contract  is  not  voidable  merely 

because6  o?mi      because  it  was  caused  by  one  of  the  parties 
take     of     one    to  it  being  under  a  mistake  as  to  a  matter 


What      consi- 

obiect^are^-        2^-    The  consideration  or  object  of  an 
ful,  and   what    agreement  is  lawful,  unless  — 

not. 

it  is  forbidden  by  law  ;  or 

is  of  such  a  nature  that,  if  permitted,  it  would  defeat 
the  provisions  of  any  law  ;  or 
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is  fraudulent ;  or 

involves  or  implies  injury  to  the  person  or  property  of 
another ;  or 

the  Court  regards  it  as  immoral,  or  opposed  to  public 
policy. 

In  each  of  these  cases,  the  consideration  or  object  of  an 
agreement  is  said  to  be  unlawful.  Every  agreement  of 
which  the  object  or  consideration  is  unlawful,  is  void. 

Illustrations. 

(a.)  A  agrees  to  sell  his  house  to  B  for  10,000  rupees.  Here. 
B's  promise  to  pay  the  sum  of  10,000  rupees  is  the  considera. 
tion  for  A's  promise  to  sell  the  house,  and  A's  promise  to  sell 
the  house  is  the  consideration  for  B's  promise  to  pay  the 
10,000  rupees.  These  are  lawful  considerations, 

(6.)  A  promises  to  pay  B  1,000  rupees  at  the  end  of  six 
months,  if  C,  who  owes  that  sum  to  B,  fails  to  pay  it.  B 
promises  to  grant  time  to  C  accordingly,  Here,  the  promise 
of  each  party  is  the  consideration  for  the  promise  of  the  other 
party,  and  they  are  lawful  considerations. 

(c.)  A  promises,  for  a  certain  sum  paid  to  him  by  B,  to 
make  good  to  B  the  value  of  his  ship  if  it  is  wrecked  on  a 
certain  voyage,  Here,  A's  promise  is  the  consideration  for  B's 
payment,  and  B's  payment  is  the  consideration  for  A's  promise, 
and  these  are  lawful  considerations, 

(rf.)  A  promises  to  maintain  B's  child,  and  B  promises  to 
pay  A  1,000  rupees  yearly  for  the  purpose.  Here,  the  promise 
of  each  party  is  the  consideration  for  the  promise  of  the  other 
party.  They  are  lawful  considerations, 

(e.)  A,  B  and  C  enter  into  an  agreement  for  the  division 
among  them,  of  gains  acquired,  or  to  be  acquired,  by  them  by 
fraud.  The  agreement  is  void,  as  its  object  is  unlawful. 

(/.)  A  promises  to  obtain  for  B  an  employment  in  the 
public  service,  and  B  promises  to  pay  1,000  rupees  to  A,  The 
agreement  is  void,  as  the  consideration  for  it  is  unlawful, 

(9,)  A,  being  agent  for  a  landed  proprietor,  agrees  for 
money,  without  the  knowledge  of  his  principal,  to  obtain  for 
B  a  lease  of  land  belonging  to  his  principal,  The  agreement 
between  A  and  B  is  void,  as  it  implies  a  fraud  by  concealment, 
by  A,  on  his  principal, 
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(A.)  A  promises  B  to  drop  a  prosecution  which  he  has 
instituted  against  B  for  robbery,  and  B  promises  to  restore 
the  value  of  the  things  taken.  The  agreement  is  yoid,  as  its 
object  is  unlawful, 

( i. )  A's  estate  is  sold  for  arrears  of  revenue  under  the 
provisions  of  an  Act  of  the  legislature,  by  which  the  defaulter 
is  prohibited  from  purchasing  the  estate.  B,  upon  an 
understanding  with  A,  becomes  the  purchaser,  and  agrees  to 
convey  the  estate  to  A  upon  receiving  from  him  the  price 
which  B  has  paid.  The  agreement  is  void,  as  it  renders  the 
transaction,  in  effect,  a  purchase  by  the  defaulter,  and  would  so 
defeat  the  object  of  the  law. 

(j.  )  A,  who  is  B's  mukhtar,  promises  to  exercise  his 
influence,  as  such,  with  B  in  favor  of  C,  and  C  promises  to 
pay  1,000  rupees  to  A,  The  agreement  is  void,  because  it  is 
immoral. 

(  fc.  )  A  agrees  to  let  her  daughter  to  hire  to  B  for  con- 
cubinage. The  agreement  is  void,  because  it  is  immoral, 
though  the  letting  may  not  be  punishable  under  the  Indian 
Penal  Code. 

VOID  AGREEMENTS. 

24.  If  any  part  of  a  single  consider- 
ation  for  one  or  more  objects,  or  any  one 
derations  and  or  any  part  of  any  one  of  several  consider- 
objects  unlaw-  ations  for  a  single  object,  is  unlawful,  the 
ful  in  part.  .  °. ,  J 

agreement  is  void. 

Illustration. 

A  promises  to  superintend,  on  behalf  of  B,  a  legal  manufac- 
ture of  indigo,  and  an  illegal  traffic  in  other  articles.  B 
promises  to  pay  to  A  a  salary  of  10,000  rupees  a  year.  The 
agreement  is  void,  the  object  of  A's  promise,  and  the  consi- 
deration for  B's  promise,  being  in  part  unlawful. 

without  mcon^i-        25.    An  agreement  made  without  con- 
deration,    void,     sideration  is  void,  unless 

unless— 

(1)  it  is  expressed  in  writing  and  registered  under  the 
law  for  the  time  being  in  force  for  the  re- 
gistration  of  assurances,  and  is  made  on 
account  of  natural  love  and  affection 

between  parties  standing  in  a  near  relation  to  each  other ; 

or  unless 
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or  is  a   pro-         (2)     [i  is  a    P™mise     to    compensate, 

misetocompen-     wholly  or  in  part,  a  person  who  has  already 

sate    for  somer     voluntarily  done  something  for  the  promisor, 

Wngdone,  Qr    somethmg  wnich    the    promisor    was 

legally  compellable  to  do ;  or  unless 

(3)  it  is  a  promise,  made  in  writing  and  signed  by  the 
person  to  be  charged  therewith,  or  by  his 
torply  aTebt  agent  generally  or  specially  authorized  in 
barred  by  limi-  that  behalf,  to  pay  wholly  or  in  part  a  debt 
tation  law.  Of  whicn  the  creditor  might  have  enforced 

payment  but  for  the  law  for  the  limitation  of  suits. 

In  any  of  these  cases,  such  an  agreement  is  a  contract. 

Explanation  1. — Nothing  in  this  section  shall  affect  the 
validity,  as  between  the  donor  and  donee,  of  any  gift 
actually  made. 

Explanation  2. — An  agreement  to  which  the  consent  of 
the  promisor  is  freely  given  is  not  void  merely  because 
the  consideration  is  inadequate  ;  but  the  inadequacy  of 
the  consideration  may  be  taken  into  account  by  the  Court 
in  determining  the  question  whether  the  consent  of  the 
promisor  was  freely  given. 

Illustrations. 

(a.)  A  promises,  for  no  consideration,  to  give  to  B  Es.  1.000, 
This  is  a  void  agreement, 

(6.)  A  for  natural  love  and  affection,  promises  to  give  his 
son,  B,  Rs.  1,000.  A  puts  his  promise  to  B  into  writing  and 
registers  it.  This  is  a  contract. 

(c,)  A  finds  B's  purse  and  gives  it  to  him,  B  promises 
to  give  A  Es.  50,  This  is  a  contract, 

(<f.)  A  supports  B's  infant  son.  B  promises  to  pay  A's 
expenses  in  so  doing.  This  is  a  contract. 

(e.)  A  owes  B  Rs.  1,000,  but  the  debt  is  barred  by  the 
Limitation  Act.  A  signs  a  written  promise  to  pay  B  Rs.  600 
on  account  of  the  debt.  This  is  a  contract. 

(/,  )  A  agrees  to  sell  a  horse  worth  Rs,  1,000  for  Es,  10. 
A's  consent  to  the  agreement  was  freely  given.  The  agree- 
ment is  a  contract  notwithstanding  the  inadequacy  of  the 
consideration. 
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(0.)  A  agrees  to  sell  a  horse  worth  Us,  1,000  for  Bs,  10. 
A  denies  that  his  consent  to  the  agreement  was  freely  given, 

The  inadequacy  of  the  consideration  is  a  fact  which  the 
Court  should  take  into  account  in  considering  whether  or  not 
A's  consent  was  freely  given, 

Agreement  in  26.  Every  agreement  in  restraint  of  the 
restraint  of  mar-  marriage  of  any  person,  other  than  a  minor, 
rfage,  void. 


Agreement  in  .  27-  Every  agreement  by  which  any  one 
restraint  of  is  restrained  irom  exercising  a  lawful  pro- 
trade,  void.  f  ession,  trade  or  business  of  any  kind,  is  to 
that  extent  void. 

Exception  1.  —  One  who  sells  the  good-will  of  a  business 
Saving  of  agree-  may  agree  with  the  buyer  to  refrain  from 
ment  not  to  carrying  on  a  similar  business,  within 
nes3yofnwbhUich  specified  local  limits,  so  long  as  the  buyer, 
good-will  i  s  or  any  person  deriving  title  to  the  good- 
8old  ?  will  from  him,  carries  on  a  like  business 

therein,  provided  that   such   limits   appear   to   the  Court 
reasonable,  regard  being  had  to  the  nature  of  the  business. 

Exception  2.  —  Partners  may,  upon  or  in  anticipation  of 

of  agreement    a  dissolution  of  the  partnership,   agree  that 

between    part-    some  or  all  of  them  will  not  carry  on  a 

ners  prior  to  dis-    business  similar  to  that  of  the  partnership 

within  such  local  limits  as  are  referred  to 

in  the  last  preceding  exception. 

Exception  3.  —  Partners  may  agree  that  some  one  or  all 

of   them  will   not  carry  on   any   business, 
or  during  con-        ,,         .,  „  .,      J  J,  .        ,      .     ' 

tinuanceof  part-     other  than  that  of  the  partnership,  during 
net-ship.  the  continuance  of  the  partnership. 

28.    Every  agreement,  by  which   any  party    thereto 

Agreements  in    *8  restricted   absolutely     from    enforcing 

restraint  of  le-    his  rights    under  or  in  respect  of  any  con- 

voicT0066^8'    tract'  ky  tne  U8ual  leSal  proceedings  in  the 
ordinary  tribunals,    or   which     limits   the 
time  within  which  he  may  thus  enforce  his  rights,  is  void 
to  that  extent. 
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Exception  1. — This   section  shall  not   render  illegal  a 

contract,   by  which   two  or  more   persons 

tradTto^refer0]-*)     agree  that  any   dispute    wThich   may  arise 

arbitration  dis-     between  them  in  respect   of  any  subject 

arise  that  may     or  class   of   8ubJects    sna11  be   referred  to 
arbitration,    and     that   only    the   amount 
awarded  in  such  arbitration  shall  be  recoverable  in  respect 
of  the  dispute  so  referred. 

When  such  a  contract  has  been  made,  a  suit  may  be 
brought  for  its  specific   performance  ;  and 

if  a  suit> other  than  f or  such  8Pecific  Per- 

formance,  or  for  the  recovery  of  the  amount 
so  awarded,  is  brought  by  one  party  to  such  contract 
against  any  other  such  party,  in  respect  of  any  subject 
which  they  have  so  agreed  to  refer,  the  existence  of  such 
contract  shall  be  a  bar  to  the  suit. 

Exception  2. — Nor  shall  this  section   render  illegal  any 

contract  in  writing,  by  which  two  or  more 

traclT"^0  refer    persons  agree  to  refer  to  arbitration   any 

questions    that     question  between  them  which  has  already 

arilen    already     arisen,  or  affect  any  provision  of  any   law 

in  force  for  the  time  being  as  to  references 

to  arbitration. 

Agreements  29.  Agreements,  the  meaning  of  which 
void  for  uncer-  is  not  certain,  or  capable  of  being  made 
tainty.  certain,  are  void. 

Illustrations. 

(a.)  A  agrees  to  sell  to  B  '  a  hundred  tons  of  oil.'  There 
is  nothing  whatever  to  show  what  kind  of  oil  was  intended. 
The  agreement  is  void  for  uncertainty, 

(6.)  A  agrees  to  sell  to  B  one  hundred  tons  of  oil  of  a  spe- 
cified description,  known  as  an  article  of  commerce.  There  is 
no  uncertainty  here  to  make  the  agreement  void, 

fc.)  A,  who  is  a  dealer  in  cocoanut-oil  only,  agrees  to  sell 
to  B  '  one  hundred  tons  of  oil.'  The  nature  of  A's  trade 
affords  an  indication  of  the  meaning  of  the  words,  and  A  has 
entered  into  a  contract  for  the  sale  of  one  hundred  tons  of 
cocoanut-oil. 
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(<f.)  A  agrees  to  sell  to  B  *  all  the  grain  in  my  granary  at 
Ramnagar'.  There  is  no  uncertainty  here  to  make  th<>  agree- 
ment void. 

(e,)  A  agrees  to  sell  to  B  'one  thousand  maunds  of  rice  at 
a  price  to  be  fixed  by  C.'  As  the  price  is  capable  of  being 
made  certain,  there  is  no  uncertainty  here  to  make  the  agree- 
ment void. 

(/.)  A  agrees  to  sell  to  B  '  my  white  horse  for  rupees  five 
hundred  or  rupees  one  thousand.'  There  is  nothing  to  show 
which  of  the  two  prices  was  to  be  given.  The  agreement  is 
void. 

30.    Agreements   by  way  of  wager  are  void ;    and  no 
Agreements  by    buit  sha11  be  brought  for  recovering  any- 
way of  wager,    tiling  alleged  to  be  won  on  any  wager,  or 
entrusted  to  any  person  to  abide  the  result 
of  any  game  or  other  uncertain  event  on  which  any  wager 
is  made. 

This  section  shall  not  be  deemed  to  render  unlawful  a 

Exception  i  n    subscription  or  contribution,  or  agreement 

favour  of  certain    to  subscribe  or  contribute,  made  or  entered 

prizes  for  horse-    jn^0  f  or  or  toward  any  plate,  prize  or  sum 

of  money,   of  the  value  or  amount  of  five 

hundred  rupees  or  upwards,  to  be  awarded  to  the  winner 

or  winners  of  any  horse-race. 

Section    294A        Nothing  in  this  section  shall  be  deemed 

of    the   Indian    to  legalize  any  transaction  connected  with 

PffDaJ  HCode  not    torse-racing,  to  which  the  provisions   of 

sections  294A  of  the  Indian   Penal  Code 

apply. 


CHAPTER  III. 

OF  CONTINGENT  CONTRACTS. 

"  Contingent  31-     A  "  contingent  contract"  ia  a  contract 

contract"     de-  to  do  or  not  to  do  something,  if  some  event, 

fined.  collateral  to  such  contract,   does   or  does 
not  happen. 
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Illustration. 

A  contracts  to  pay  B  Rs.  10,000  if  B's  house  is  burnt. 
This  is  a  contingent  contract. 

Enforcement  32.  Contingent  contracts  to  do  or  not 
tinge^ronTn  to  do  anything  if  an  uncertain  future 
event  happen-  event  happens,  cannot  be  enforced  by  law 
ing-  unless  and  until  that  event  has  happened. 

If  the  event  becomes  impossible,  such  contracts  become 
void. 

Illustrations. 

(a.)  A  makes  a  contract  with  B  to  buy  B's  horse  if  A  sur- 
vives C.  This  contract  cannot  be  enforced  by  law  unless  and 
until  C  dies  in  A's  lifetime. 

(6.)  A  makes  a  contract  with  B  to  sell  a  horse  to  B  at  a 
specified  price,  if  C,  to  whom  the  horse  has  been  offered,  refu- 
ses to  buy  him.  The  contract  cannot  be  enforced  by  law  un- 
less and  until  C  refuses  to  buy  the  horse. 

(c.)  A  contracts  to  pay  B  a  sum  of  money  when  B  marries 
C.  C  dies  without  being  married  to  B.  The  contract  becomes 
void. 

33.     Contingent  contracts   to  do  or  not 
S^tractJTo  n-    t(>  do  anything  if  an  uncertain  future  event 
tingent  on  a  n     does  not  happen,  can  be  enforced  when  the 
event  not  hap-    happening  of  that   event  becomes  impos- 
sible, and  not  before. 

Illustration. 

A  agrees  to  pay  B  a  sum  of  money  if  a  certain  ship  does  not 
return.  The  ship  is  sunk.  The  contract  can  be  enforced 
•when  the  ship  sinks. 

34.     If  the  future  event  on  which  a  contract  is  contin- 

When  event  on  8Jnt   is  the  ™*\  ^  whi°h  a  PerSOn  ™}}  *** 

which  contract  at  an  unspecified  time,  the  event  shall   be 

is  contingent  to  considered  to  become  impossible  when  such 

^wlbte^it"*  person    does    anything    which   renders  it 

the  future  con-  impossible  that  he  should  so  act  within  any 

duct  of  a  living  definite  time,  or  otherwise  than  under  fur- 
ther  contingencies. 
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Illustration. 

A    agrees    to  pay  B   a   sum  of  money  if  B  marries    C. 

C  marries  D.  The  marriage  of  B  to  C  must  now  be  con- 
sidered impossible,  although  it  is  possible  that  D  may  die,  and 
that  0  may  afterwards  marry  B, 

When  contracts  35.     Contigent  contracts  to  do  or  not  to 

vehfc£eare°o<mf  do  anvthmg  ^  a  specified   uncertain  event 

Ti  n°g  eant  C<on  happens  within  a  fixed  time,  become  void  if, 

happening      of  at  the  expiration   of  the  time  fixed,  such 

w?thined  fixTd  event  has  not  happened,  or  if,  before  the 

time.  time  fixed,  such  event  becomes  impossible. 

Contingent  contracts  to  do  or  not  to  do 
anything,  if  a  specified  uncertain  event 
ed,   which  are    does  not  happen  within  a  fixed  time,  may 

8°ecififdnteve°nt     be  enf orced  bv  law  wlien  tlie  time  fixed  ^as 

not    happening    expired  and  such  event  has  not  happened, 
•within    fi  x  e  d    or,  before  the  time  fixed  has  expired,  if  it 
me>  becomes  certain  that  such  event  will  not 

happen. 

Illustrations. 

(a.)  A  promises  to  pay  B  a  sum  of  money  if  a  certain  ship 
returns  within  a  year.  The  contract  may  be  enforced  if  the 
ship  returns  within  the  year  ;  and  becomes  void  if  the  ship 
is  burnt  within  the  year. 

(&,)  A  promises  to  pay  B  a  sum  of  money  if  a  certain  ship 
does  not  return  within  a  year.  The  contract  may  be  enforced  if 
the  ship  does  not  return  within  the  year,  or  is  burnt  within  the 
year. 

36.     Contingent  agreements  to   do  or  not  to  do  any- 

Agreements    tmng>  &  au  impossible  event  happens,  are 

contingent    o  n     void,  whether  the  impossibility  of  the  event 

e Jente  void**  *  °    is  known  or  not  to  tlie  Parties  to  the  agree- 
ment at  the  time  when  it  is  made. 

Illustrations. 

(a.)  A  agrees  to  pay  B  1,000  rupees  if  two  straight  lines 
should  enclose  a  space.  The  agreement  is  void, 

(6.)  A  agrees  to  pay  B  1,000  rupees  if  B  will  marry  A's 
daughter  C.  C  was  dead  at  the  time  of  the  agreement.  The 
agreement  is  void. 
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CHAPTER  IV. 

OF  THE  PERFORMANCE  OF  CONTRACTS. 
CONTRACTS  WHIOH  MUST  BE  PERFORMED. 

37.  The  parties  to  a  contract  must  either  perform,  or 
Obligation  of     offer  to  perform,  their  respective  promises, 

parties  to  con-    unless   such  performance  is  dispensed  with 
or  excused  under  the  provisions  of  this 
Act,  or  of  any  other  law. 

Promises  bind  the  representatives  of  the  promisors  in 
case  of  the  death  of  such  promisors  before  performance, 
unless  a  contrary  intention  appears  from  the  contract. 

Illustrations. 

(a.)  A  promises  to  deliver  goods  to  B  on  a  certain  day  on 
payment  of  Rs,  1,000.  A  dies  before  that  day.  A's  represen- 
tatives are  bound  to  deliver  the  goods  to  B,  and  B  is  bound  to 
pay  the  Rs.  1.000  to  A's  representatives. 

(6.)  A  promises  to  paint  a  picture  for  B  by  a  certain  day, 
at  a  certain  price.  A  dies  before  the  day.  The  contract  cannot 
be  enforced  either  by  A's  representatives  or  by  B, 

38.  Where  a  promisor  has  made  an  offer  of  perfor- 
Effect  of    re-    mance  to  the  promisee,   and  the  offer  has 

fusai  to  accept    not  been  accepted,  the  promisor  is  not  res- 
f ffer  nc°ef    PCr"    Pons^e  for  non-performance,  nor  does  he 
thereby  lose  his  rights  under  the  contract. 

Every  such  offer  must  fulfil  the  following  conditions : — 
(1).     It  must  be  unconditional  : 

(2).  It  must  be  made  at  a  proper  time  and  place,  and 
under  such  circumstances  that  the  person  to  whom  it  is 
made  may  have  a  reasonable  opportunity  of  ascertaining 
that  the  person  by  whom  it  is  made  is  able  and  willing 
there  and  then  to  do  the  whole  of  what  he  is  bound  by 
his  promise  to  do  : 

(3).  If  the  offer  is  an  offer  to  deliver  anything  to  the 
promisee,  the  promisee  must  have  a  reasonable  opportunity 
of  seeing  that  the  thing  offered  is  the  thing  which  the 
promisor  is  bound  by  his  promise  to  deliver. 
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An  offer  to  one  of  several  joint  promisees  has  the 
same  legal  consequences  as  an  offer  to  all  of  them. 

Illustration 

A  contracts  to  deliver  to  B  at  his  warehouse,  on  the  1st 
March  1873,  100  bales  of  cotton  of  a  particular  quality.  In 
order  to  make  an  offer  of  performance  with  the  effect  stated 
in  this  section,  A  must  bring  the  cotton  to  B's  warehouse, 
on  the  appointed  day,  under  such  circumstances  that  B  may 
have  a  reasonable  oppoitunity  of  satisfying  himself  that  the 
thing  offered  is  cotton  of  the  quality  contracted  for,  and  that 
there  are  100  bales, 

39.  When  a  party  to  a  contract  has  refused  to  perform,^- {^ 
Effect  of   re-     or  disabled   himself  from   performing,  his    ' 

fusai  of  party  to    promise  in  its  entirety,   the  promisee  may 
£sfe°^oiiypr0"    Put  an  end  to  the  contract,  unless  he  has 
signified,  by  words  or  conduct,  his  acquies- 
cence in  its  continuance. 

Illustrations. 

(a.)  A,  a  singer,  enters  into  a  contract  with  B,  the 
manager  of  a  theatre,  to  sing  at  his  theatre  two  nights  in  every 
week  during  the  next  two  months,  and  B  engages  to  pay  her 
100  rupees  for  each  night's  performance.  On  the  sixth  night 
A  wilfully  absents  herself  from  the  theatre.  B  is  at  liberty 
to  put  an  end  to  the  contract. 

(6.)  A,  a  singer,  enters  into  a  contract  with  B,  the  manag- 
er of  a  theatre,  to  sing  at  his  theatre  two  nights  in  every 
week  during  the  next  two  months,  and  B  engages  to  pay  her 
at  the  rate  of  100  rupees  for  each  night.  On  the  sixth  night, 
A  wilfully  absents  herself.  With  the  assent  of  B,  A  sings  on 
the  seventh  night.  B  has  signified  his  acquiescence  in  the 
continuance  of  the  contract,  and  cannot  now  put  an  end  to  it, 
but  is  entitled  to  compensation  for  the  damage  sustained  by 
him  through  A's  failure  to  sing  on  the  sixth  night. 

BY  WHOM  CONTRACTS  MUST  BE  PERFORMED. 

40.  If  it  appears  from  the  nature  of  the   case  that  it 

was  the  intention  of  the  parties  to  any 
whom^promise  contract  that  any  promise  contained  in  it 
is  to  be  per-  should  be  performed  by  the  promisor  hiin- 
formed.  se]f ?  guc|1  promise  must  be  performed  by 
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the  promisor.     In  other   cases,   the  promisor  or  his  re- 
presentatives may  employ  a  competent  person  to  perform  it. 
Illustrations. 

(a.)  A  promises  to  pay  B  a  sum  of  money.  A  may  perform 
this  promise,  either  by  personally  paying  the  money  to  B,  or 
by  causing  it  to  be  paid  to  B  by  another  ;  and,  if  A  dies 
before  the  time  appointed  for  payment,  his  representatives 
must  perform  the  promise,  or  employ  some  proper  person  to 
do  so. 

(6.)  A  promises  to  paint  a  picture  for  B.  A  must  perform 
this  promise  personally. 

41.  When  a  promisee  accepts  perform- 
ceptin?  perfor"  ance  of  the  Promise  from  a  third  person, 
mance  from  he  cannot  afterwards  enforce  it  against 
third  person.  the  promisor. 

42.  When  two  or  more  persons  have  made  a  joint 
promise,  then,  unless  a  contrary  intention 
aPPears  by  the  contract,  all  such  persons, 
during  their  joint  lives,  and,  after  the 
death  of  any  of  them,  his  representative  jointly  with  the 
survivor  or  survivors,  and,  after  the  death  of  the  last 
survivor,  the  representatives  of  all  jointly,  must  fulfil 
the  promise. 

43.  When  two  or  more  persons  make  a 
jomtVomisor's  joint  promise,  the  promisee  may,  in  the 
may  be  com-  absence  of  express  agreement  to  the  con- 

fbrmd    ^    PCr"    trary>   comPel  anv   one   °f  sucn  J°int  pro- 
misors to  perform  the  whole  of  the  promise. 

Each  of  two  or  more  joint  promisors  may  compel  every 

Each  promisor    other  joint   promisor  to  contribute  equally 

may  compel     with   himself   to  the   performance  of  the 

contribution.        promise,  unless  a  contrary  intention  appears 

from  the  contract. 

If   any    one   of  two   or   more   joint   promisors   makes 
Sharing  of  loss     default   in    such  contribution,  the  remain- 
by   default    in     ing  joint   promisors    must   bear  the    loss 
;iou-         arising  from  such  default  in  equal  shares. 

Explanation. — Nothing  in  this  section  shall  prevent  a 
surety  from  recovering,  from  his  principal,  payments  made 
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by  the  surety  on  behalf  of  the  principal,  or  entitle  the 
principal  to  recover  anything  from  the  surety  on  account 
of  payments  made  by  the  principal. 

Illustrations. 

(a.)  A,  B  and  C  jointly  promise  to  pay  D  3,000  rupees. 
D  may  compel  either  A  or  B  or  C  to  pay  him  3,000  rupees. 

(6.)  A,  B  and  C  jointly  promise  to  pay  D  the  sum  of 
3,000  rupees.  C  is  compelled  to  pay  the  whole.  A  is  insol- 
vent, but  his  assets  are  sufficient  to  pay  one-half  of  his  debts. 
C  is  entitled  to  receive  500  rupees  from  A's  estate,  and  1,250 
rupees  from  B, 

(c.)  A,  B  and  C  are  under  a  joint  promise  to  pay  D  3,000 
rupees.  C  is  unable  to  pay  anything,  and  A  is  compelled  to 
pay  the  whole.  A  is  entitled  to  receive  1,500  rupees 
from  B. 

(rf.)  A,  B  and  C  are  under  a  joint  promise  to  pay  D  3,000 
rupees,  A  and  B  being  only  sureties  for  C.  C  fails  to  pay. 
A  and  B  are  compelled  to  pay  the  whole  sum.  They  are 
entitled  to  recover  it  from  C. 

44.  Where   two   or  more  persons  have  made  a  joint 
Effect  of  re-    Promise)   a  release  of  one  of   such  joint 

lease  of  one  promisors  by  the  promisee  does  not  dis- 
joint contractor,  charge  the  other  joint  promisor  or  joint 
promisors;  neither  does  it  free  the  joint  promisor  so  re- 
leased from  responsibility  to  the  other  joint  promisor  or 
joint  promisors. 

45.  When  a  person  has  made  a  promise  to  two  or  more 
Devolution  of    persons  jointly,   then,   unless  a    contrary 

joint  rights.  intention  appears  from  the  contract,  the 
right  to  claim  performance  rests,  as  between  him  and 
them,  with  them  during  their  joint  lives,  and,  after  the 
death  of  any  of  them,  with  the  representative  of  such 
deceased  person  jointly  with  the  survivor  or  survivors, 
and,  after  the  death  of  the  last  survivor,  with  the  repre- 
sentatives of  all  jointly. 

Illustration. 

A,  in  consideration  of  5,000  rupees  lent  to  him  by  B  and  C, 
promises  B  and  C  jointly  to  repay  them  that  sum  with 
interest  on  a  day  specified.  B  dies.  The  right  to  claim 

8 
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performance  rests  with  B's  representative  jointly  with  C  during 
C's  life,  and,  after  the  death  of  C,  with  the  representatives 
of  B  and  C  jointly. 

TIME  AND  PLACE  FOR  PERFORMANCE, 

Time  for  per-        43.     Where,  by  the  contract,  a  promisor 

forma  nee  of  •  _/.          '«•  •          -J.T       j.          T 

promise,  where  1S   to  perform  his  promise  without  apphca- 

no  time  is  sped-  tion  by  the  promisee,  and  no  time  for  per- 

apepHeation   t  o  f  ormance  is  specified,  the  engagement  must 

be  made.  be  performed  within  a  reasonable  time. 

Explanation. — The  question  '  what  is  a  reasonable  time' 
is,  in  each  particular  case,  a  question  of  fact. 

47.  When   a   promise    is   to  be  performed  on  a  certain 
Time  and  place    day,  and  the  promispj  has  undertaken  to 

for  performance  perform  it  withottfapplication  by  the  pro-' 

time^^pecifiS  misee>  the  promisor  may  perform  it  at  any 

and  no  appiica-  time   during  the   usual  hours  of  business 

tion  to  be  made.  on  guc]1  day  an(j  at  tne  p]ace  at   wnich   the 

promise  ought  to  be  performed. 

Illustration. 

A  promises  to  deliver  goods  at  B's  warehouse  on  the  1st 
January.  On  that  day  A  brings  the  goods  to  B's  warehouse, 
but  after  the  usual  hour  for  closing  it,  and  they  are  not 
received.  A  has  not  performed  his  promise. 

48.  When   a  promise  is  to  be  performed  on  a  certain 

day,  and  the  promisor  has  not  undertaken 

f  or  ptSoimance    to  perform  it  without  application  by  the 

to  be  at  proper    promisee,  it  is  the   duty   of  the  promisee 

to  apply  for  performance  at  a  proper  place 

and  within  the  usual  hours  of  business. 

Explanation. — The  question  'What  is  a  proper  time  and 
place'  is,  in  each  particular  case,  a  question  of  fact. 

49.  When   a  promise' is  to  be  performed  without  appli- 
Place  for  per-    cation  by  the  promisee,  and  no  place  is  fixed 

f ormance      o  f    for  the  performance  of  it,  it  is  the  duty  of 

where  n?aPpii:  the  Promisor  to  apply  to  the  promisee  to 
cation  to  be  appoint  a  reasonable  place  tor  the  perrorm- 
made  and  no  ance  of  the  promise,  and  to  perform  it  at 

place  fixed.  suoh  place/ 
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Illustration. 

A  undertakes  to  deliver  a  thousand  maunds  of  jute  to  B 
on  a  fixed  day.  A  must  apply  to  B  to  appoint  a  reasonable 
place  for  the  purpose  of  receiving  it,  and  must  deliver  it  to 
him  at  such  place. 

Performance  in  50.    The  performance  of  any  promise 

manner    or  at  mav  be   made  in   any    manner,   or   at  any 

orSncSiediby  time   which    the  promisee    prescribes   or 

promisee.  sanctions. 

Illustrations. 

(a.)  B  owes  A  2,000  rupees.  A  desires  B  to  pay  the 
amount  to  A's  account  with  C,  a  banker.  B,  who  also  banks 
with  C,  orders  the  amount  to  be  transferred  from  his  account 
to  A's  credit,  and  this  is  done  by  C.  Afterwards,  and  before 
A  knows  of  the  transfer,  C  fails.  There  has  been  a  good 
payment  by  B, 

(6.)  A  and  B  are  mutually  indebted.  A  and  B  settle  an 
account  by  setting  off  one  item  against  another,  and  B  pays 
A  the  balance  found  to  be  due  from  him  upon  such  settlement. 
This  amounts  to  a  payment  by  A  and  B,  respectively,  of  the 
sums  which  they  owed  to  each  other. 

(c.)  A  owes  B  2,000  rupees.  B  accepts  some  of  A's  goods 
in  reduction  of  the  debt.  The  delivery  of  the  goods  operates 
as  a  part  payment. 

(rf.)  A  desires  B,  who  owes  him  Es.  100,  to  send  him  a 
note  for  Rs.  100  by  post.  The  debt  is  discharged  as  soon  as 
B  puts  into  the  post  a  letter  containing  the  note  duly  ad- 
dressed to  A. 

PERFORMANCE  OF  RECIPROCAL  PROMISES. 

Promisor    not        &1.    When   a  contract  consists   of  re- 
bound   to  per-    ciprocal     promises  to   be  simultaneously 
cip™cainlessrro     Perfc)rmed,  no  promisor  need   perform  his 
misee  ready  and     promise    unless  the    promisee    is   ready 
iiiiug  to  per-    and    willing    to    perform  his    reciprocal 
promise. 

Illustrations. 

(a.)  A  and  B  contract  that  A  shall  deliver  goods  to  B  to 
be  paid  for  by  B  on  delivery. 
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A  need  not  deliver  the  goods,  unless  B  is  ready  and  willing 
to  pay  for  the  goods  on  delivery. 

B  need  not  pay  for  the  goods,  unless  A  is  ready  and  willing 
to  deliver  them  on  payment. 

(6.)  A  and  B  contract  that  A  shall  deliver  goods  to  B  at 
a  price  to  be  paid  by  instalments,  the  first  instalment  to  be 
paid  on  delivery. 

A  need  not  deliver,  unless  B  is  ready  and  willing  to  pay 
the  first  instalment  on  delivery. 

B  need  not  pay  the  first  instalment,  unless  A  is  ready  and 
willing  to  deliver  the  goods  on  payment  of  the  first 
instalment. 

52.  Where  the  order  in  which  reciprocal  promises 

are  to  be  performed  is  expressly  fixed  by 
formance°off ^J."  the  contract,  they  shall  be  performed  in 
ciprocal  pro-  that  order ;  and  where  the  order  is  not 
raises,  expressly  fixed  by  the  contract,  they  shall 

be  performed  in  that  order  which  the  nature  of  the 
transaction  requires. 

Illustrations. 

(a.)  A  and  B  contract  that  A  shall  build  a  house  for  B  at  a 
fixed  price.  A's  promise  to  build  the  house  must  be  per- 
formed before  B's  promise  to  pay  for  it. 

(6.)  A  and  B  contract  that  A  shall  make  over  his  stock-in- 
trade  to  B  at  a  fixed  price,  and  B  promises  to  give  security 
for  the  payment  of  the  money.  A's  promise  need  not  be 
performed  until  the  security  is  given,  for  the  nature  of  the 
transaction  requires  that  A  should  have  security  before  he 
delivers  up  his  stock. 

53.  When   a  contract  contains  reciprocal    promises, 

and  one  party  to  the  contract  prevents 
partyblprevent-  tne  otner  from  performing  his  promise, 
ing  event  on  the  contract  becomes  voidable  at  the 
which  contract  option  of  the  party  so  prevented  ;  and  he 

is  entitled  to  compensation  from  the  other 
party  for  any  loss  which  he  may  sustain  in  consequence 
of  the  non-performance  of  the  contract. 
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Illustration. 

A  and  B  contract  that  B  shall  execute  certain  work  for  A  for  a 
thousand  rupees.  B  is  ready  and  willing  to  execute  the 
work  accordingly,  but  A  prevents  him  from  doing  so.  The 
contract  is  voidable  at  the  option  of  B  ;  and,  if  he  elects  to 
rescind  it,  he  is  entitled  to  recover  from  A  compensation  for 
any  loss  which  he  has  incurred  by  its  non-performance. 

54.  When  a  contract  consists  of  reciprocal  promises, 
such  that  one  of  them  cannot  be  per- 
f auitlu?  to*  that  formed,  or  that  its  performance  cannot 
promise  which  be  claimed  till  the  other  has  been  per- 
8hrfonnede  ^in  ^ orme^)  an(i  tne  promisor  of  the  promise 
contract6  c  o  n^  last- mentioned  fails  to  perform  it,  such 
sisting  of  reci-  promisor  cannot  claim  the  performance 
raises1  p  r  (  '  of  the  reciprocal  promise,  and  must  make 
compensation  to  the  other  party  to  the 
contract  for  any  loss  which  such  other  party  may 
sustain  by  the  non-performance  of  the  contract. 

Illustrations. 

(a.)  A  hires  B's  ship  to  take  in  and  convey,  from  Calcutta 
to  the  Mauritius,  a  cargo  to  be  provided  by  A,  B  receiving  a 
certain  freight  for  its  conveyance.  A  does  not  provide  any 
cargo  for  the  ship.  A  cannot  claim  the  performance  of  B's 
promise,  and  must  make  compensation  to  B  for  the  loss  which 
B  sustains  by  the  non-performance  of  the  contract. 

(6.)  A  contracts  with  B  to  execute  certain  builder's  work 
for  a  fixed  price,  B  supplying  the  scaffolding  and  timber 
necessary  for  the  work.  B  refuses  to  furnish  any  scaffolding 
or  timber,  and  the  work  cannot  be  executed.  A  Deed  not 
execute  the  work,  and  B  is  bound  to  make  compensation  to 
A  for  any  loss  caused  to  him  by  the  non-performance  of  the 
contract. 

(e.)  A  contracts  with  B  to  deliver  to  him,  at  a  specified 
price,  certain  merchandise  on  board  a  ship  which  cannot 
arrive  for  a  month,  and  B  engages  to  pay  for  the  merchandise 
within  a  week  from  the  date  of  the  contract.  B  does  not  pay 
within  the  week.  A's  promise  to  deliver  need  not  be  per- 
formed, and  B  must  make  compensation. 

(rf.)  A  promises  B  to  sell  him  one  hundred  bales  of  mer- 
chandise, to  be  delivered  next  day,  and  B  promises  A  to  pay 
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contract  in 
which  time  is 
essential. 


for  them  within  a  month.  A  does  not  deliver  according  to 
his  promise,  B's  promise  to  pay  need  not  be  performed,  and 
A  must  make  compensation, 

55.     When   a  party   to   a  contract  promises  to  do  a 
certain  thing  at  or  before  a  specified  time, 
to   perforS^2     or   certain   things   at   or  before   specified 
fixed  time,   in     times,  and   fails  to   do  any   such,  thing  at 
or  before  the   specified  time,  the  contract, 
or  so   much  of  it  as  has   not  been  per- 
formed, becomes  voidable   at  the  option 
of  the  promisee,  if  the  intention  of  the  parties  was  that 
time  should  be  of  the  essence  of  the  contract. 

If  it  was  not  the   intention   of  the   parties  that  time 
should  be  of  the  essence   of  the  contract, 
failur?  wheCn    tne   contract    does  not  become  voidable 
time    is    not     by   the   failure   to   do    such   thing   at   or 
before   the   specified   time  ;  but   the  pro- 
misee is  entitled  to  compensation  from  the  promisor  for 
any  loss  occasioned  to  him  by  such  failure. 

If,  in  case  of  a  contract,  voidable  on  account  of  the 
promisor's  failure  to  perform  his  promise 
at  the  time  agreed,  the  promisee  accepts 
performance  of  such  promise  at  any  time 
other  than  that  agreed,  the  promisee 
cannot  claim  compensation  for  any  loss 
occasioned  by  the  non-performance  of  the 
promise  at  the  time  agreed,  unless,  at  the  time  of  such 
acceptance,  he  gives  notice  to  the  promisor  of  his  inten- 
tion to  do  so. 


Effect  of  ac- 
ceptance of  per- 
formance a  t 
time  other  than 
that  agreed 
upon. 


Agreement  to 
do  impossible 
act,  void. 


Contract  to  do 
impossible  act, 
or  one  which 
afterwards  be- 
comes impos- 
sible or  illegal, 
when  void. 


56.  An  agreement  to  do  an  act  impos- 
sible in  itself  is  void. 

A  contract  to  do  an  act  which,  after  the 
contract  is  made,  becomes  impossible, 
or,  by  reason  of  some  event  which  the 
promisor  could  not  prevent,  unlawful, 
becomes  void  when  the  act  becomes  im- 
possible or  unlawful. 
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Where  one  person  has  promised  to  do  something  which 
Compensation  he  knew,  or,  with  reasonable  diligence, 
for  loss  on  non-  might  have  known,  and  which  the  promisee 
£tkn?wnCteobef  didnotknow,  to  be  impossible  or  unlaw- 
impossibie  or  ful,  such  promisor  must  make  compensa- 
unlawful.  tion  to  such  promisee  for  any  loss  which 

such  promisee  sustains  through  the  non-performance 
of  the  promise. 

Illustrations. 

(a.)  A  agrees  with  B  to  discover  treasure  by  magic.  The 
agreement  is  void. 

(6.)  A  and  B  contract  to  marry  each  other.  Before  the 
time  fixed  for  the  marriage,  A  goes  mad.  The  contract 
becomes  void. 

(c.)  A  contracts  to  marry  B,  being  already  married  to  C, 
and  being  forbidden  by  the  law  to  which  he  is  subject  to 
practise  polygamy,  A  must  make  compensation  to  B  for  the 
loss  caused  to  her  by  the  non- performance  of  his  promise. 

(<f.)  A  contracts  to  take  in  cargo  for  B  at  a  foreign  port. 
A's  Government  afterwards  declares  war  against  the  country 
in  which  the  port  is  situated.  The  contract  becomes  void 
when  war  is  declared, 

(e.)  A  contracts  to  act  at  a  theatre  for  six  months  in  con- 
sideration of  a  sum  paid  in  advance  by  B.  On  several 
occasions  A  is  too  ill  to  act.  The  contract  to  act  on  those 
occasions  becomes  void. 

Where  there  57.  Where  persons  reciprocally  promise, 
are  promises  to  firstly  to  do  certain  things  which  are  legal, 
do  things  legal  j  J  -n  •<  •/>  j  • 

and  also  other  and>  secondly,  under  specified  circum- 
things  illegal,  stances,  to  do  certain  other  things  which 

ahcontr?cetr  the  are  illegal>  the  first  set  °.f  promises  is  a 
latter  a' void  contract,  but  the  second  is  a  void  agree- 
agreement.  ment. 

Illustration. 

A  and  B  agree  that  A  shall  sell  B  a  house  for  10,000  rupees, 
but  that,  if  B  uses  it  as  a  gambling  house,  he  shall  pay  A 
50,000  rupees  for  it. 

The  first  set  of  reciprocal  promises,  namely,  to  sell  the 
house  and  to  pay  10,000  rupees  for  it,  is  a  contract, 
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The  second  set  is  for  an  unlawful  object,  namely,  that  B 
may  use  the  house  as  a  gambling  house,  and  is  a  void 
areement. 


?9'  In  the  CESe  °f  an  altemative  pro- 
branch  being  mise,  one  branch  of  which  is  legal  and  the 
illegal,  legal  other  illegal,  the  legal  branch  alone  can  be 
^forced. 


Illustration. 

A  and  B  agree  that  A  shall  pay  B  1,000  rupees,  for  which 
B  shall  afterwards  deliver  to  A  either  rice  or  smuggled  opium. 

This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement 
as  to  the  opium. 

APPROPRIATION  OF  PAYMENTS. 

59.  Where  a  debtor,  owing  several  distinct  debts  to  one 

person,  makes  a  payment  to  him,  either 
payment  where  ^^  express  intimation,  or  under  cir- 
debt  to  be  dis-  cumstances  implying,  that  the  payment 

indi"    is  to  be  aPPlied  to  tne  discharge  of  some 
particular  debt,  the  payment,  if  accepted, 
must  be  applied  accordingly. 

Illustrations. 

(a.)  A  owes  B,  among  other  debts,  1,000  rupees  upon  a 
promissory  note,  which  falls  due  on  the  first  June.  He  owes 
i3  no  other  debt  of  that  amount.  On  the  1st  June  A  pays 
to  B  1,000  rupees.  The  payment  is  to  be  applied  to  the 
discharge  of  the  promissory  note. 

(6.)  A  owes  to  B,  among  other  debts,  the  sum  of  567 
rupees.  B  writes  to  A  and  demands  payment  of  this  sum. 
A  sends  to  B  567  rupees.  This  payment  is  to  be  applied  to 
the  discharge  of  the  debt  of  which  B  had  demanded  payment. 

60.  Where  the  debtor  has  omitted  to  intimate,  and 

there  are  no  other  circumstances  indicating 
ratnTe"?  where  to  which  debt  the  payment  is  to  be  applied, 
debt  to  be  dis-  the  creditor  may  apply  it  at  his  discre- 

inSted18  n0t    tion  to  an^  !awf  ul  debt  actually  due  and 
payable  to  him  from  the  debtor,  whether 
its  recovery  is  or  is  not  barred  by  the  law  in  force  for  the 
time  being  as  to  the  limitation  of  suits. 
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61.     Where  neither  party  makes  any  appropriation,  the 
{    payment  shall  be  applied  in  discharge  of 


where  tne  debts  in  order  of  time,  whether  they 
neither  party  are  or  are  not  barred  by  the  law  in  force 
makes  appropri-  f  or  the  time  bemg  ag  to  the  limitation  Of 

suits.  If  the  debts  are  of  equal  standing, 
the  payment  shall  be  applied  in  discharge  of  each  pro- 
portionably. 

CONTRACTS  WHICH  NEED  NOT  BE  PERFORMED. 

Contracts        62.    If  the  parties  to  a  contract  agree 

changed,  r^es^-  to  substitute  a  new  contract  for  it,   or  to 

e?  needVotbe  rescind  or  alter  it,   the  original  contract 

performed.  need  not  be  performed. 

Illustrations. 

(a.)  A  owes  money  to  B  under  a  contract.  It  is  agreed 
between  A,  B  and  C,  that  B  shall  thenceforth  accept  C  as  his 
debtor,  instead  of  A.  The  old  debt  of  A  to  B  is  at  an  end, 
and  a  new  debt  from  C  to  B  has  been  contracted. 

(6.)  A  owes  B  10.000  rupees.  A  enters  into  an  arrange- 
ment with  B,  and  gives  B  a  mortgage  of  his  (A's)  estate  for 
5,000  rupees  in  place  of  the  debt  of  10,000  rupees.  This  is 
a  new  contract  and  extinguishes  the  old. 

(c,)  A  owes  B  1,000  rupees  under  a  contract.  B  owes  C 
1,000  rupees.  B  orders  A  to  credit  C  with  1,000  rupees  in  his 
books,  but  C  does  not  assent  to  the  arrangement.  B  still 
owes  C  1,000  rupees,  and  no  new  contract  has  been  entered 
into. 

63.    Every    promisee    mav    dispense   with  or  remit, 

promisee  may  wholly  or  in  part  the  performance  of  the 
dispense  with  or  promise  made  to  him,  or  may  extend,  the 
remit  perform-  time  for  such  performance,  or  may  accept 
ance  of  promise.  .^^  Qf  ^  any  satisfaction  which  he 

thinks  fit. 

Illustrations. 

(a.)  A  promises  to  paint  a  picture  for  B.  B  afterwards 
forbids  him  to  do  so.  A  is  no  longer  bound  to  perform  the 
promise. 
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(6.)  A  owes  B  5.000  rupees,  A  pays  to  B,  and  B  accepts, 
in  satisfaction  of  the  whole  debt,  2,000  rupees  paid  at  the 
time  and  place  at  which  the  5,000  rupees  were  payable.  The 
whole  debt  is  discharged. 

(c.)  A  owes  B  5,000  rupees.  C  pays  to  B  1,000  rupees, 
and  B  accepts  them,  in  satisfaction  of  his  claim  on  A.  This 
payment  is  a  discharge  of  the  whole  claim, 

(rf.)  A  owes  B,  under  a  contract,  a  sum  of  money,  the 
amount  of  which  has  not  been  ascertained.  A,  without 
ascertaining  the  amount,  gives  to  B,  and  B,  in  satisfaction 
thereof,  accepts,  the  sum  of  2.000  rupees.  This  is  a  discharge 
of  the  whole  debt,  whatever  may  be  its  amount. 

(e.)  A  owes  B  2,000  rupees,  and  is  also  indebted  to  other 
creditors.  A  makes  an  arrangement  with  his  creditors,  includ- 
ing B,  to  pay  them  a  compensation  of  eight  annas  in  the 
rupee  upon  their  respective  demands.  Payment  to  B  of  1,000 
rupees  is  a  discharge  of  B's  demand. 

64.     When  a  person  at  whose  option  a  contract  is  void- 
able   rescinds  it,  the  other  party  thereto 
Consequences  ,  „    '  •          ,1         • 

of  rescission  of  need  not  perform  any  promise  therein 
voidable  con-  contained  in  which  he  is  promisor.  The 
party  rescinding  a  voidable  contract  shall, ' 
if  he  have  received  any  benefit  thereunder  from  another 
party  to  such  contract,  restore  such  benefit,  so  far  as  may 
be.  to  the  person  from  whom  it  was  received. 

Obligation  of        65-     When  an  agreement  is  discovered 

person  who  has  to  be  void,  or  when  a  contract  becomes  void, 

received  ad  van-  anv  person  who  lias  received  any  advantage 
tage  under  void          •/,r          ,  ,     J  ,   .      , 

agreement,    o  r  under  such  agreement  or  contract  is   bound 

contract   that  to  restore  it,  or  to  make  compensation  for  it, 

ecomes  void.  to  tlie  person  f rom  wn0m  he  received  it. 

Illustrations. 

(a.)  A  pays  B  1,000  rupees,  in  consideration  of  B's  promis- 
ing to  marry  C,  A's  daughter.  C  is  dead  at  the  time  of  the 
promise,  The  agreement  is  void,  but  B  must  repay  A  the 
1.000  rupees. 

(6.)  A  contracts  with  B  to  deliver  to  him  250  maunds  of 
rice  before  the  last  of  May.  A  delivers  130  maunds  only 
before  that  day,  and  none  after.  B  retains  the  130  maunds 
after  the  1st  of  May.  He  is  bound  to  pay  A  for  them. 
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(c.)  A,  a  singer,  contracts  with  B,  the  manager  of  a 
theatre,  to  sing  at  his  theatre  for  two  nights  in  every  week 
during  the  next  two  months,  and  B  engages  to  pay  her 
a  hundred  rupees  for  each  night's  performance.  On  the  sixth 
night,  A  wilfully  absents  herself  from  the  theatre,  and  B, 
in  consequence,  rescinds  the  contract.  B  must  pay  A  for  the 
five  nights  on  which  she  had  sung. 

(d.)  A  contracts  to  sing  for  B  at  a  concert  for  1,000  rupees, 
which  are  paid  in  advance.  A  is  too  ill  to  sing.  A  is  not  bound 
to  make  compensation  to  B  for  the  loss  of  the  profits  which 
B  would  have  made  if  A  had  been  able  to  sing,  but  must 
refund  to  B  the  1,000  rupees  paid  in  advance. 

66.    The  rescission  of  a  voidable  contract 
mun°kat°ingCTr    ma7   be  communicated   or  revoked  in  the 
revoking  rescis-     same  manner,  and  subject  to  the  same  rules, 
as  aPP^  to  tiie  communication  or  revoca- 
tion of  a  proposal. 
Effect  of  fneg-        67.     If  any  promisee  neglects  or  refuses 
lect  of  promisee    to  afford  the  promisor  reasonable  facilities 
m?8ffo0rdrLso°n~    for  ^e  performance   of  his  promise,  the 
able  facilities    promisor  is   excused  by   such  neglect  or 
for  performance,    refusal   as  to  any  non-performance  caused 
thereby. 

Illustration. 

A  contracts  with  B  to  repair  B's  house. 

B  neglects  or  refuses  to  point  out  to  A  the  places  in  which 
his  house  requires  repair. 

A  is  excused  for  the  non- performance  of  the  contract,  if  ifc  is 
caused  by  such  neglect  or  refusal, 

CHAPTER  V. 

OF  CERTAIN  RELATIONS  RESEMBLING  THOSE 
CREATED  BY  CONTRACT. 

68.  If  a  person,  incapable  of  entering  into  a  contract, 
Claim  for  ne-  °r  any  one  whom  he  is  legally  bound  to 
ccssaries  sup-  support,  is  supplied  by  another  person 
incapable  of  cS£  w*tn  necessaries  suited  to  his  condition  in 
tracting,  or  on  life,  the  person  who  has  furnished  such 
his  account.  supplies  is  entitled  to  be  reimbursed  from 
the  property  of  such  incapable  person. 
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Illustrations. 

(a.)  A  supplies  B,  a  lunatic,  with  necessaries  suitable  to  his 
condition  in  life,  A  is  entitled  to  be  reimbursed  from  B's 
property. 

(6.)  A  supplies  the  wife  and  children  of  B,  a  lunatic,  with 
necessaries  suitable  to  their  condition  in  life.  A  is  entitled 
to  be  reimbursed  from  B's  property. 

Reimburse-  .     .  ._«   *      ii 

meut  of  person  69.     A  person  who  is  interested  m  the 

paying    money  payment  of  money  which  another  is  bound 

ii^p  a^nfe  irb  by  law  to  pay,  and  who  therefore  pays  it, 

of  which  he  is  is  entitled  to  be  reimbursed  by  the  other. 

interested. 

Illustration. 

B  holds  land  in  Bengal,  on  a  lease  granted  by  A,  the  zemin- 
dar. The  revenue  payable  by  A  to  the  Government  being  in 
arrear,  his  land  is  advertised  for  sale  by  the  Government. 
Under  the  revenue  law,  the  consequence  of  such  sale  will  be 
the  annulment  of  B's  lease.  B,  to  prevent  the  sale  and  the 
consequent  annulment  of  his  own  lease,  pays  to  the  Govern- 
ment the  sum  due  from  A.  A  is  bound  to  make  good  to  B  the 
amount  so  paid. 

70.  Where  a  person  lawfully  does  anything  for  another 
Obligation  of  person,  or  delivers  anything  to  him;  not 

person  enjoying    intending  to  do  so  gratuitously,  and  such 

£rTteuitous  a™n'  other  person  enjoys  the  benefit  thereof,  the 
latter  is  bound  to  make  compensation  to 

the  former  in  respect  of,  or  to  restore,  the  thing  so  done 

or  delivered. 

Illustrations. 

(a,)  A,  a  tradesman,  leaves  goods  at  B's  house  by  mistake. 
B  treats  the  goods  as  his  own.  He  is  bound  to  pay  A  for  them, 

(6.)  A  saves  B's  property  from  fire.  A  is  not  entitled  to 
compensation  from  B,  if  the  circumstances  show  that  he 
intended  to  act  gratuitously, 

Responsibility          71'      A  PerSOn  who  finds   goods  belong- 

of  finderof    ing-  to  another,  and  takes  them   into  his 
goods.  custody,  is  subject  to  the  same  responsi- 

bility as  a  bailee. 
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Liability  of  72.  A  person  to  whom  money  has  been 
money  is^ald^  Pa^d>  or  anything  delivered,  by  mistake  or 
or  thing  deliver-  under  coercion,  must  repay  or  return  it. 

under  coercion. 

Illustrations. 

(a.)  A  and  B  jointly  owe  100  rupees  to  C.  A  alone  pays 
the  amount  to  C,  and  B,  not  knowing  this  fact,  pays  100 
rupees  over  again  to  C.  C  is  bound  to  repay  the  amount  to  B. 

(6.)  A  railway  company  refuses  to  deliver  up  certain  goods 
to  the  consignee,  except  upon  the  payment  of  an  illegal 
charge  for  carriage.  The  consignee  pays  the  sum  charged  in 
order  to  obtain  the  goods.  He  is  entitled  to  recover  so  much 
of  the  charge  as  was  illegally  excessive. 


CHAPTER  VI. 
OF  THE  CONSEQUENCES  OF  BREACH  OF  CONTRACT. 

73.    When  a  contract  has  been  broken,  the  party    who 

suffers  by  such  breach  is  entitled  to  receive, 

for°mi?s6s  o°?    from    the    party     who    has    broken  the 

damage  caused    contract,   compensation     for  any   loss  or 

tict^11010011"    damage  caused    to  him    thereby,   which 

naturally  arose  in  the  usual  course  of  things 

from  such  breach,  or  which  the  parties  knew,  when  they 

made  the  contract,  to  be  likely  to  result  from  the  breach 

of  it. 

Such  compensation  is  not  to  be  given  for  any  remote 
and  indirect  loss  or  damage  sustained  by  reason  of  the 
breach. 

When  an  obligation  resembling  those  created  by  contract 
Compensation  ^as  ^eea  incurred  and  has  not  been  dis- 
f or  failure  to dis-  charged,  any  person  injured  by  the  failure 
tionTe.embiin*'  to  discharge  it  is  entitled  to  receive  the 
those  created  by  same  compensation  from  the  party  in 
contract.  default,  as  if  such  person  had  contracted 

to  discharge  it  and  had  broken  his  contract. 
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Explanation. — In  estimating  the  loss  or  damage  arising 
from  a  breach  of  contract,  the  means  which  existed  of 
remedying  the  inconvenience  caused  by  the  non-perform- 
ance of  the  contract,  must  be  taken  into  account. 

Illustrations. 

(a.)  A  contracts  to  sell  and  deliver  50  maunds  of  saltpetre 
to  B,  at  a  certain  price  to  be  paid  011  delivery.  A  breaks 
his  promise.  B  is  entitled  to  receive  from  A,  by  way  of 
compensation,  the  sum,  if  any,  by  which  the  contract  price 
falls  short  of  the  price  for  which  B  might  have  obtained  50 
maunds  of  saltpetre  of  like  quality  at  the  time  when  the  salt- 
petre ought  to  have  been  delivered. 

(6.)  A  hires  B's  ship  to  go  to  Bombay,  and  there  take  on 
board,  on  the  1st  of  January,  a  cargo,  which  A  is  to  provide, 
and  to  bring  it  to  Calcutta,  the  freight  to  be  paid  when  earned. 
B's  ship  does  not  go  to  Bombay,  but  A  has  opportunities 
of  procuring  suitable  conveyance  for  the  cargo  upon  terms 
as  advantageous  as  those  on  which  he  had  chartered  the  ship. 
A  avails  himself  of  those  opportunities,  but  is  put  to  trouble 
and  expense  in  doing  so.  A  is  entitled  to  receive  compensa- 
tion from  B  in  respect  of  such  trouble  and  expense. 

(c.)  A  contracts  to  buy  of  B,  at  a  stated  price,  50  maunds 
of  rice,  no  time  being  fixed  for  delivery.  A  afterwards 
informs  B  that  he  will  not  accept  the  rice  if  tendered  to  him. 
B  is  entitled  to  receive  from  A,  by  way  of  compensation,  the 
amount,  if  any,  by  which  the  contract  price  exceeds  that  which 
B  can  obtain  for  the  rice  at  the  time  when  A  informs  B  that 
he  will  not  accept  it. 

((/.)  A  contracts  to  buy  B's  ship  for  60,000  rupees,  but 
breaks  his  promise.  A  must  pay  to  B,  by  way  of  compensa- 
tion, the  excess,  if  any,  of  the  contract  price  over  the  price 
which  B  can  obtain  for  the  ship  at  the  time  of  the  breach  of 
promise. 

(e.)  A,  the  owner  of  a  boat,  contracts  with  B  to  take  a 
cargo  of  jute  to  Mirzapur,  for  sale  at  that  place,  starting  on 
a  specified  day.  The  boat,  owing  to  some  avoidable  cause, 
does  not  start  at  the  time  appointed,  whereby  the  arrival  of  the 
cargo  at  Mirzapur  is  delayed  beyond  the  time  when  it  would 
have  arrived  if  the  boat  had  sailed  according  to  the  contract. 
After  that  date,  and  before  the  arrival  of  the  cargo,  the  price 
of  jute  falls.  The  measure  of  the  compensation  payable  to  B 
by  A  is  the  difference  between  the  price  which  B  could  have 
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obtained  for  the  cargo  at  Mirzapur  at  the  time  when  it  would 
have  arrived  if  forwarded  in  due  course,  and  its  market  price 
at  the  time  when  it  actually  arrived. 

(/.)  A  contracts  to  repair  B's  house  in  a  certain  manner, 
and  receives  payment  in  advance.  A  repairs  the  house,  but 
not  according  to  contract.  B  is  entitled  to  recover  from  A 
the  cost  of  making  the  repairs  conform  to  the  contract. 

(§r.)  A  contracts  to  let  his  ship  to  B  for  a  year,  from  the 
1st  of  January,  for  a  certain  price.  Freights  rise,  and,  on  the 
1st  of  January,  the  hire  obtainable  for  the  ship  is  higher  than 
the  contract  price.  A  breaks  his  promise.  He  must  pay  to 
B,  by  way  of  compensation,  a  sum  equal  to  the  difference 
between  the  contract  price  and  the  price  for  which  B  could 
hire  a  similar  ship  for  a  year  on  and  from  the  1st  of  January. 

(h.)  A  contracts  to  supply  B  with  a  certain  quantity  of 
iron  at  a  fixed  price,  being  a  higher  price  than  that  for  which 
A  could  procure  and  deliver  the  iron.  B  wrongfully  refuses 
to  receive  the  iron.  B  must  pay  to  A,  by  way  of  compensation, 
the  difference  between  the  contract  price  of  the  iron  and  the 
sum  for  which  A  could  have  obtained  and  delivered  it. 

(t.)  A  delivers  to  B,  a  common  carrier,  a  machine,  to  be 
conveyed,  without  delay,  to  A's  mill,  informing  B  that  his 
mill  is  stopped  for  want  of  the  machine.  B  unreasonably 
delays  the  delivery  of  the  machine,  and  A,  in  consequence, 
loses  a  profitable  contract  with  the  Government.  A  is  entitled 
to  receive  from  B,  by  way  of  compensation,  the  average 
amount  of  profit  which  would  have  been  made  by  the  working 
of  the  mill  during  the  time  that  delivery  of  it  was  delayed, 
but  not  the  loss  sustained  through  the  loss  of  the  Govern- 
ment contract. 

Cj\)  A,  having  contracted  with  B  to  supply  B  with  1,000 
tons  of  iron  at  100  rupees  a  ton,  to  be  delivered  at  a  stated 
time,  contracts  with  C  for  the  purchase  of  1,000  tons  of  iron 
at  80  rupees  a  ton,  telling  C  that  he  does  so  for  the  purpose 
of  performing  his  contract  with  B.  C  fails  to  perform  his 
contract  with  A,  who  cannot  procure  other  iron,  and  B,  in 
consequence,  rescinds  the  contract.  C  must  pay  to  A  20,000 
rupees,  being  the  profit  which  A  would  have  made  by  the 
performance  of  his  contract  with  B. 

(fc.)  A  contracts  with  B  to  make  and  deliver  to  B,  by  a 
fixed  day,  for  a  specified  price,  a  certain  piece  of  machinery. 
A  does  not  deliver  the  piece  of  machinery  at  the  time 
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specified,  and,  in  consequence  of  this,  B  is  obliged  to  procure 
another  at  a  higher  price  than  that  which  he  was  to  have  paid 
to  A,  and  is  prevented  from  performing  a  contract  which  B 
had  made  with  a  third  person  at  the  time  of  his  contract 
with  A  (but  which  had  not  been  then  communicated  to  A), 
and  is  compelled  to  make  compensation  for  breach  of  that 
contract.  A  must  pay  to  B,  by  way  of  compensation,  the 
difference  between  the  contract  price  of  the  piece  of 
machinery  and  the  sum  paid  by  B  for  another,  but  not  the 
sum  paid  by  B  to  the  third  person  by  way  of  compensation. 

(I.}  A,  a  builder,  contracts  to  erect  and  finish  a  house  by 
the  1st  of  January,  in  order  that  B  may  give  possession  of 
it  at  that  time  to  C,  to  whom  B  has  contracted  to  let  it.  A 
is  informed  of  the  contract  between  B  and  C.  A  builds  the 
house  so  badly  that,  before  the  1st  of  January,  it  falls  down 
and  has  to  be  re-built  by  B,  who,  in  consequence,  loses  the 
rent  which  he  was  to  have  received  from  C,  and  is  obliged  to 
make  compensation  to  C  for  the  breach  of  his  contract,  A 
must  make  compensation  to  B  for  the  cost  of  re-building  the 
house,  for  the  rent  lost,  and  for  the  compensation  made  to  C. 

(m.)  A  sells  certain  merchandise  to  B,  warranting  it  to  be 
of  a  particular  quality,  and  B,  in  reliance  upon  this 
warranty,  sells  it  to  C  with  a  similar  warranty.  The  goods 
prove  to  be  not  according  to  the  warranty,  and  B  becomes 
liable  to  pay  C  a  sum  of  money  by  way  of  compensation.  B 
is  entitled  to  be  reimbursed  this  sum  by  A. 

(M.)  A  contracts  to  pay  a  sum  of  money  to  B  on  a  day 
specified.  A  does  not  pay  the  money  on  that  day.  B,  in  con- 
sequence of  not  receiving  the  money  on  that  day,  is  unable 
to  pay  his  debts,  and  is  totally  ruined.  A  is  not  liable  to 
make  good  to  B  anything  except  the  principal  sum  he  con- 
tracted to  pay,  together  with  interest  up  to  the  day  of  pay- 
ment. 

(o.)  A  contracts  to  deliver  50  maunds  of  saltpetre  to  B 
on  the  1st  of  January,  at  a  certain  price.  B,  afterwards,  before 
the  1st  of  January,  contracts  to  sell  the  saltpetre  to  0  at  a 
price  higher  than  the  market  price  of  the  1st  of  January.  A 
breaks  his  promise.  In  estimating  the  compensation  payable 
by  A  to  B,  the  market  price  of  the  1st  of  January,  and  not 
the  profit  which  would  have  arisen  to  B  from  the  sale  to  C,  is 
to  be  taken  into  account. 

(p.)  A  contracts  to  sell  and  deliver  500  bales  of  cotton 
to  B  on  a  fixed  day.  A  knows  nothing  of  B's  mode  of 
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conducting  his  business.  A  breaks  his  promise,  and  B,  having 
no  cotton,  is  obliged  to  close  his  mill-  A  is  not  responsible  to 
B  for  the  loss  caused  to  B  by  the  closing  of  the  mill. 

(g.)  A  contracts  to  sell  and  deliver  to  B,  on  the  1st  of 
January,  certain  cloth  which  B  intends  to  manufacture  into 
caps  of  a  particular  kind,  for  which  there  is  no  demand, 
except  at  that  season.  The  cloth  is  not  delivered  till  after 
the  appointed  time,  and  too  late  to  be  used  that  year  in 
making  caps.  B  is  entitled  to  receive  from  A,  by  way  of  com- 
pensation, the  difference  between  the  contract  price  of  the 
cloth  and  its  market  price  at  the  time  of  delivery,  but  not 
the  profits  which  he  expected  to  obtain  by  making  caps,  nor 
the  expenses  which  he  has  been  put  to  in  making  preparation 
for  the  manufacture. 

(r.)  A,  a  ship-owner,  contracts  with  B  to  convey  him  from 
Calcutta  to  Sydney  in  A's  ship,  sailing  on  the  1st  of  January, 
and  B  pays  to  A,  by  way  of  deposit,  one-half  of  his  passage- 
money.  The  ship  does  not  sail  on  the  1st  of  January,  and  B, 
after  being,  in  consequence,  detained  in  Calcutta  for  some 
time,  and  thereby  put  to  some  expense,  proceeds  to  Sydney 
in  another  vessel,  and,  in  consequence,  arriving  too  late  in 
Sydney,  loses  a  sum  of  money.  A  is  liable  to  repay  to  B 
his  deposit,  with  interest,  and  the  expense  to  which  he  is  put 
by  his  detention  in  Calcutta,  and  the  excess,  if  any,  of  the 
passage-money  paid  for  the  second  ship  over  that  agreed 
upon  for  the  first,  but  not  the  sum  of  money  which  B  lost  by 
arriving  in  Sydney  too  late. 

74.     When  a  contract  has  been   broken,  if  a  sum  is 

Title  to  com-  named  in  the  contract  as   the  amount  to 

pensation   for  be  paid  in  case   of  such  breach,  the  party 

breach  of  con-  complaining    of    the  breach    is    entitled, 

tract  in  wnicn  a>         i     TI  -,     -,  -i         • 

sum  is  named  whether  or  not  actual  damage  or  loss  is 
as  payable  in  proved  to  have  been  cause'd  thereby,  to 
receive  from  the  party  who  has  broken 
the  contract  reasonable  compensation  not  exceeding  the 
amount  so  named. 

Exception. — When  any  person  enters  into  any  bail- 
bond,  recognizance  or  other  instrument  of  the  same 
nature,  or,  under  the  provisions  of  any  law,  or  under  the 
orders  of  the  Government  of  India  or  of  any  Local  Govern- 
ment, gives  any  bond  for  the  performance  of  any  public 
duty  or  act  in  which  the  public  are  interested,  he  shall  be 
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liable,  upon  breach  of  the  condition   of  any  such  instru- 
ment, to  pay  the  whole  sum  mentioned  therein. 

Explanation, — A  person  who  enters  into  a  contract 
with  Government  does  not  necessarily  thereby  undertake 
any  public  duty,  or  promise  to  do  an  act  in  which  the 
public  are  interested. 

Illustrations. 

(a.)  A  contracts  with  B  to  pay  B  Rs.  1,000,  if  he  fails  to 
pay  B  Us.  600  on  a  given  day.  A  fails  to  pay  B  Rs.  500  011 
that  day.  B  is  entitled  to  recover  from  A  such  compensation, 
not  exceeding  Rs.  1,000.  as  the  Court  considers  reasonable. 

(6.)  A  contracts  with  B  that,  if  A  practises  as  a  surgeon 
within  Calcutta,  he  will  pay  B  Rs.  5,000.  A  practises  as  a 
surgeon  in  Calcutta.  B  ia  entitled  to  such  compensation,  not 
exceeding  Rs.  5,000,  as  the  Court  considers  reasonable. 

(c.)  A  gives  a  recognizance  binding  him  in  a  penalty  of 
Rs.  500  to  appear  in  Court  on  a  certain  day.  He  forfeits  his 
recognizance.  He  is  liable  to  pay  the  whole  penalty. 

75.     A  person  who  rightfully  rescinds  a 
fully1' rescinding    contract  is   entitled  to   compensation  for 
contract,    enti-     any     damage     which     he     has     sustained 
Nation0  compeu'     through    the    non-fulfilment   of   the   con- 
tract. 

Illustration. 

A,  a  singer,  contracts  with  B,  the  manager  of  a 
theatre,  to  sing  at  his  theatre  for  two  nights  in  every  week 
during  the  next  two  months,  and  B  engages  to  pay  her  100 
rupees  for  each  night's  performance.  On  the  sixth  night, 
A  wilfully  absents  herself  from  the  theatre,  and  B,  in  conse- 
quence, rescinds  the  contract.  B  is  entitled  to  claim 
compensation  for  the  damage  which  he  has  sustained  through 
the  non-fulfilment  of  the  contract. 


CHAPTER  VII. 

SALE  OF  GOODS. 

WHEN  PROPERTY  IN  GOODS  SOLD  PASSES. 

76.     In   this   chapter,  the    word  'goods' 
lefined'     means  and  includes   every  kind  of  move- 
able  property. 
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77.     'Sale'  is  the   exchange  of  property  for  a  price.     It 

involves  the  transfer  of  the   ownership  of 

fined'      the  thing  sold  from  the  seller  to  the  buyer. 

Sale  how  78.  Sale  is  effected  by  offer  and  ac- 
effected.  ceptance  of  ascertained  goods  for  a  price, 

or  of  a  price  for  ascertained  goods, 

together  with  payment  of  the  price  or  delivery  of  the 
goods  ;  or  with  tender,  part  payment,  earnest  or  part- 
delivery  ;  or  with  an  agreement,  express  or  implied,  that 
the  payment  or  delivery,  or  both,  shall  be  postponed. 

Where  there  is  a  contract  for  the  sale  of  ascertianed 
goods,  the  property  in  the  goods  sold  passes  to  the  buyer 
when  the  whole  or  part  of  the  price,  or  when  the  earnest, 
is  paid,  or  when  the  whole  or  part  of  the  goods  i's 
delivered. 

If  the  parties  agree,  expressly  or  by  implication,  that 
the  payment  or  delivery,  or  both,  shall  be  postponed,  the 
property  passes  as  soon  as  the  proposal  for  sale  is 
accepted. 

Illustrations. 

(a.)  B  offers  to  bay  A's  horse  for  500  rupees.  A  accepts 
B's  offer,  and  delivers  the  horse  to  B.  The  horse  becomes 
B's  property  on  delivery. 

(6.)  A  sends  goods  to  B,  with  the  request  that  he  will  buy 
them  at  a  stated  price  if  he  approves  of  them,  or  return  them 
if  he  does  not  approve  of  them.  B  retains  the  goods,  and 
informs  A  that  he  approves  of  them.  The  goods  become  B's 
when  B  retains  them. 

(c.)  B  offers  A,  for  his  horse,  1,0(.0  rupees,  the  horse  to  be 
delivered  to  B  on  a  stated  day,  and  the  price  to  be  paid  on 
another  stated  day.  A  accepts  the  offer.  The  horse  becomes 
B's  as  soon  as  the  proposal  is  accepted. 

(rf.)  B  offers  A,  for  his  horse,  1,000  rupees,  on  a  month's 
credit.  A  accepts  the  offer.  The  horse  becomes  B's  as  soon 
as  the  offer  is  accepted. 

(e.)  B.  on  the  1st  January,  offers  to  A,  for  a  quantity  of 
rice,  2,000  rupees,  to  be  paid  on  the  1st  March  following,  the 
rice  not  to  be  taken  away  till  paid  for.  A  accepts  the  offer. 
The  rice  becomes  B's  as  soon  as  the  offer  is  accepted. 
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Transfer  o  f 
ownership  o  f 
thing  sold, which 
has  yet  to  be  as- 
certained, made 
or  finished. 


79.  Where  there  is  a   contract  for  the 
sale  of  a  thing  which   has  yet  to  be   as- 
certained, made  or  finished,  the  ownership 
of    the    thing  is   not    transferred   to   the 
buyer    until  it  is  ascertained,    made    or 
finished. 

Illustration. 

B  orders  A,  a  barge-builder,  to  make  him  a  barge.  The 
price  is  not  made  payable  by  instalments.  While  the  barge 
is  building,  B  pays  to  A  money  from  time  to  time  on  account 
of  the  price.  The  ownership  of  the  barge  does  not  pass  to  B 
until  it  is  finished. 

80.  Where,   by  a  contract  for  the  sale 
of  goods,   the   seller  is  to  do   anything  to 
them  for  the  purpose  of  putting  them  into 
a  state  in  which  the  buyer  is  to  take  them, 
the  sale  is  not   complete  until  such  thing 
has  been  done. 

Illustration. 

A,  a  ship-builder,  contracts  to  sell  to  B,  for  a  stated 
price,  a  vessel  which  is  lying  in  A's  yard  ;  the  vessel  to  be 
rigged  and  fitted  for  a  voyage,  and  the  price  to  be  paid  on 
delivery.  Under  the  contract,  the  property  in  the  vessel  does 
not  pass  to  B  until  the  vessel  has  been  rigged,  fitted  up,  and 
delivered. 


Completion  of 
sale  of  goods 
which  the  seller 
is  to  put  into 
state  in  which 
buyer  is  to  take 
them. 


Completion  of 
sale  of  goods, 
when  seller  has 
to  do  anything 
thereto  in  order 
t  o  ascertain 
price. 


81.  Where  anything  remains  to  be  done 
to  the  goods  by  the  seller  for  the  purpose 
of  ascertaining  the  amount  of  the  price, 
the  sale  is  not  complete  until  this  has 
been  done. 


Illustrations. 

(a.)  A,  the  owner  of  a  stack  of  bark,  contracts  to  sell  it  to 
B,  weigh  and  deliver  it,  at  100  rupees  per  ton.  B  agrees  to 
take  and  pay  for  it  on  a  certain  day.  Part  is  weighed  and 
delivered  to  B  ;  the  ownership  of  the  residue  is  not  trans- 
ferred to  B  until  it  has  been  weighed  pursuant  to  the  contract. 

(6.)  A  contracts  to  sell  a  heap  of  clay  to  B  at  a  certain 
price  per  ton.  B  is,  by  the  contract,  to  load  the  clay  in  his 
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own  carts,  and  to  weigh  each  load  at  a  certain  weighing 
machine,  which  his  carts  must  pass  on  their  way  from  A's  ground 
to  B's  place  of  deposit.  Here,  nothing  more  remains  to  be 
done  by  the  seller  ;  the  sale  is  complete,  and  the  ownership 
of  the  heap  of  clay  is  transferred  at  once. 

Completion  of        82.     Where  the  goods  are  not  ascertained 

sale,  when  goods  at  the  time  of  making  the  contract  of  sale, 

STatTTbeS  it  is   necessary   to   the   completion  of  the 

contract;  sale  that  the  goods  shall  be  ascertained. 

Illustration. 

A  agrees  to  sell  to  B,  20  tons  of  oil  in  A's  cisterns.  A's 
cisterns  contain  more  than  20  tons  of  oil.  No  portion  of  the 
oil  has  become  the  property  of  B. 

83.  Where  the  goods  are  not  ascertained  at  the  time 
of  making  the  agreement  for  sale,  but 

or^b£S>  g°ods  answerinS  the  description  in  the 
sequent  appro-  agreement  are  subsequently  appropriated 
priatioa.  by  one  party,  for  the  purpose  of  the  agree- 

ment, and  that  appropriation  is   assented  to  by  the  other, 
the  goods  have  been  ascertained,  and  the  sale  is  complete. 
Ilustration. 

A,  having  a  quantity  of  sugar  in  bulk,  more  than  sufficient 
to  fill  20  hogsheads,  contracts  to  sell  B  20  hogsheads  of  it. 
After  the  contract,  A  fills  20  hogsheads  with  the  sugar,  and 
gives  noti  ce  to  B  that  the  hogsheads  are  ready,  and  requires 
him  to  ta  ke  them  away.  B  says  he  will  take  them  as  soon  as 
he  can.  By  this  appropriation  by  A,  and  assent  by  B,  the 
sugar  becomes  the  property  of  B. 

84.  Where  the  goods  are  not  ascertained  at  the  time 
Ascertainment  of  making  the  contract  of  sale,  and,  by 
of  goods  by  sel-  the  terms  of  the  contract,  the  seller  is  to 
ler's  selection.  ^Q  an  ac£  wjth  reference  to  the  goods  which 
cannot  be  do'ne  until  they  are  appropriated  to  the  buyer, 
the  seller  has  a  right  to  select  any  goods  answering  to  the 
contract,  and  by  his  doing  so,  the  goods  are  ascertained. 

Illustration, 

B  agrees  with  A  to  purchase  of  him,  at  a  stated  price,  to  be 
paid  on  a  fixed  day,  50  maunds  of  rice  out  of  a  larger  quantity 
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in  A's  granary.  It  is  agreed  that  B  shall  send  sacks  for  the 
rice,  and  that  A  shall  put  the  rice  into  them.  B  does  so,  and 
A  puts  50  maunds  of  rice  into  the  sacks.  The  goods  have 
been  ascertained. 

Trans  f  e  r  of  85.  Where  an  agreement  is  made  for 
ownership  o  f  the  sale  of  immoveable  and  moveable  pro- 
m  rt^when  ££  Pertv  combined,  the  ownership  of  the 
together  enwith  moveable  property  does  not  pass  before  the 
immoveable.  transfer  of  the  immoveable  property. 

Illustration. 

A  agrees  with  B  for  the  sale  of  a  house  and  furniture. 
The  ownership  of  the  furniture  does  not  pass  to  B  until  the 
house  is  conveyed  to  B. 


Buyer  to  bear  86<     Wh611    goods    have    become    the 

loss  after  goods  property    of    the    buyer,    he    must  bear 

have  become  his  any    ioss   arising    from  their  destruction 

property.  Or  injury. 

Illustrations. 

(a.)  B  offers,  and  A  accepts,  100  rupees  for  a  stack  of 
fire-  wood  standing  on  A's  premises,  the  fire-wood  to  be  allowed 
to  remain  on  A's  premises  till  a  certain  day,  and  not  to  be 
taken  away  till  paid  for.  Before  payment,  and  while  the 
fire-wood  is  on  A's  premises,  it  is  accidentally  destroyed  by 
fire.  B  must  bear  the  loss. 

(6.)  A  bids  1,000  rupees  for  a  picture  at  a  sale  by  auction. 
After  the  bid,  it  is  injured  by  an  accident.  If  the  accident 
happens  before  the  hammer  falls,  the  loss  falls,  on  the  seller  ; 
if  afterwards,  on  A. 


87.    When  there  is   a  contract  for  the  sale   of  goods 

not  yet  in  existence,  the   ownership  of  the 

ownarl  hi  p°of    goods  mav  be  transferred   by  acts  done, 

goods  agreed  to    after  the  goods  are  produced  in  pursuance 

be   sold   while    of   tne  contract,  by  the  seller,  or  by  the 

non-extent.  > 


Illustrations. 

(a.)  A  contracts  to  sell  to  B,  for  a  stated  price,  all  the 
indigo  which  shall  be  produced  at  A's  factory  during  the 
ensuing  year.  A,  when  the  indigo  has  been  manufactured, 
gives  B  an  acknowledgment  that  he  holds  the  indigo  at  his 
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disposal.     The  ownership  of  the  indigo  vests  in  B  from  the 
date  of  the  acknowledgment. 

(b.~)  A,  for  a  stated  price,  contracts  that  B  may  take  and 
sell  any  crops  that  shall  be  grown  on  A's  land  in  succession 
to  the  crops  then  standing.  Under  this  contract,  B,  with  the 
assent  of  A,  takes  possession  of  some  crops  grown  in  succes- 
sion to  the  crops  standing  at  the  time  of  the  contract.  The 
ownership  of  the  crops,  when  taken  possession  of,  vests  in  B. 

f  c.)  A,  for  a  stated  price,  contracts  that  B  may  take  and 
sell  any  crops  that  shall  be  grown  on  his  land  in  succession  to 
the  crops  then  standing.  Under  this  contract,  B  applies  to  A 
for  possession  of  some  crops  grown  in  succession  to  the  crops 
which  were  standing  at  the  time  of  the  contract.  A  refuses 
to  give  possession.  The  ownership  of  the  crops  has  not 
passed  to  B,  though  A  may  commit  a  breach  of  contract  in 
refusing  to  give  possession. 

88.  A  contract  for  the  sale   of  goods  to   be  delivered 
Contract    to    at  a  future  day  is  binding,   though  the 

sell  and  deliver,     goods  are  not  in  the   possession   of    the 

aooteno«nseii-    se>^eT  ^  tlie  time  of.  makmg  the  contract, 
er's  possession    and  though,  at  that  time,  he  has  no  reason- 
at  date  of  cun-    able  expectation  of  acquiring  them  other- 
wise than  by  purchase. 

Illustration. 

A  contracts,  on  the  1st  January,  to  sell  B  50  shares  in  the 
East  Indian  Eailway  Company,  to  be  delivered  and  paid  for 
on  the  1st  March  of  the  same  year.  A,  at  the  time  of  making 
the  contract,  is  not  in  possession  of  any  shares.  The  contract 
is  valid. 

89.  Where  the  price  of  goods  sold  is  not  fixed  by  the 
Determination    contract  of  sale,  the  buyer  is  bound  to  pay 

of  price  not  fixed    the  seller  such  a  price   as  the  Court  con- 
by  contract.          siders  reasonable. 

Illustration. 

B,  living  at  Patna,  orders  of  A,  a  coach-builder  at  Calcutta, 
a  carriage  of  a  particular  description.  Nothing  is  said  by 
either  as  to  the  price.  The  order  having  been  executed,  and 
the  price  being  in  dispute  between  the  buyer  and  the  seller, 
the  Court  must  decide  what  price  it  considers  reasonable. 
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DELIVERY. 

90.  Delivery  of  goods  sold   may  be  made  by  doing 
Delivery  how     anything  which  has  the  effect  of  putting 

made-  them  in  the  possession  of  the  buyer,  or  of 

any  person  authorized  to  hold  them  on  his  behalf. 

Illustrations. 

(a.)  A  sells  to  B  ahorse,  and  causes  or  permits  it  to  be 
removed  from  A's  stables  to  B's.  The  removal  to  B's  stable 
is  a  delivery. 

(£.)  B,  in  England,  orders  100  bales  of  cotton  from  A,  a 
merchant  of  Bombay,  and  sends  his  own  ship  to  Bombay  for 
the  cotton.  The  putting  the  cotton  on  board  the  ship  is 
a  delivery  to  B. 

(c,)  A  sells  to  B  certain  specific  goods  which  are  locked  up 
in  a  godown.  A  gives  B  the  key  of  the  godown,  in  order  that 
he  may  get  the  goods.  This  is  a  delivery. 

(d.)  A.  sells  to  B  five  specific  casks  of  oil.  The  oil  is  in 
the  warehouse  of  A.  B  sells  the  five  casks  to  C.  A  receives 
warehouse  rent  for  them  from  C.  This  amounts  to  a  delivery 
of  the  oil  to  C,  as  it  shows  an  assent  on  the  part  of  A  to  hold 
the  goods  as  warehouseman  of  C. 

(e.)  A  sells  to  B  50  maunds  of  rice  in  the  possession  of  C. 
a  warehouseman.  A  gives  B  an  order  to  C  to  transfer  the 
rice  to  B,  and  C  assents  to  such  order,  and  transfers  the  rice 
in  his  books  to  B.  This  is  a  delivery. 

(/. )  A  agrees  to  sell  B  five  tons  of  oil,  at  1,000  rupees  per 
ton, to  be  paid  for  at  the  time  of  delivery,  A  gives  to  C,  a 
wharfinger,  at  whose  wharf  he  nad  twenty  tons  of  the  oil,  an 
order  to  transfer  five  of  them  into  the  name  of  B.  C  makes 
the  transfer  iu  his  books,  and  gives  A's  clerk  a  notice  of  the 
transfer  for  B.  A's  clerk  takes  the  transfer  notice  to  B,  and 
offers  to  give  it  him  on  payment  of  the  price  of  the  oil.  B 
refuses  to  pay.  There  has  been  no  delivery  to  B,  as  B  never 
assented  to  make  C  his  agent  to  hold  for  him  the  five  tons 
selected  by  A. 

91.  A  delivery  to  a  wharfinger  or  carrier  of  the  goods 
Effect  of  deli-     sold,  has  the  same  effect  as  a  delivery  to  the 

very  to    whar-    buyer,  but  does  not  render  the  buyer  liable 
finger  or  carrier.      for  the  price  of  gQodg  which   do  not  reach 

him,  unless  the  delivery  is  so  made  as  to  enable  him  to 
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hold  the  wharfinger  or  carrier  responsible  for  the  safe 
custody  or  delivery  of  the  goods. 

Illustration. 

B,  at  Agra,  orders  of  A,  who  lives  at  Calcutta,  three  casks 
of  oil  to  be  sent  to  him  by  railway.  A  takes  three  casks  of  oil 
directed  to  B  to  the  railway  station,  and  leaves  them  there 
without  conforming  to  the  rules  which  must  be  complied  with 
in  order  to  render  the  Railway  Company  responsible  for  their 
safety.  The  goods  do  not  reach  B,  There  has  not  been  a 
sufficient  delivery  to  charge  B  in  a  suit  for  the  price. 

92.    A  delivery  of  part  of  goods,  in  progress  of  the  deli- 
Effect  of  part    very  of  the  whole,  has  the  same  effect,  for 
delivery.  the  purpose  of  passing  the  property  in  such 

goods,  as  a  delivery  of  the  whole  ;  but  a  delivery  of  part  of 
the  goods,  with  an  intention  of  severing  it  from  the  whole, 
does  not  operate  as  a  delivery  of  the  remainder. 

Illustrations. 

fa.)  A  ship  arrives  in  a  harbour  laden  with  a  cargo  con- 
signed to  A,  the  buyer  of  the  cargo.  The  captain  begins  to 
discharge  it,  and  delivers  over  part  of  the  goods  to  A  in 
progress  of  the  delivery  of  the  whole.  This  is  a  delivery  of 

the  cargo  to  A  for  the  purpose  of  passing  the  property  in  the 

cargo. 

(Jb.}  A  sells  to  B  a  stack  of  fire- wood,  to  be  paid  for  by 
B  on  delivery.  After  the  sale,  B  applies  for  and  obtains 
from  A  leave  to  take  away  some  of  the  fire-wood.  This  has 
not  the  legal  effect  of  delivery  of  the  whole. 

(c.)  -A-  sells  50  maunds  of  rice  to  B.  The  rice  remains 
in  A's  warehouse.  After  the  sale,  B  sells  to  C  10  maunds  of 
the  rice,  and  A,  at  B's  desire,  sends  the  10  maunds  to  C.  This 
has  not  the  legal  effect  of  a  delivery  of  the  whole. 

Seller      not  93.     in  the  absence  of  any  special  pro- 

mmfi£yeflp-  mis.6,   the   seller  of  goods  is  not  bound  to 

plies    for  deli-  deliver  them  until  the   buyer  applies  for 

very-  delivery. 

94.    In  the  absence  of    any  special  promise    as    to 

Place  of  dell-    delivery,   goods  sold  are  to  be  delivered 

very-  at  the  place  at  which  they  are  at  the  time 


138  THE  INDIAN   CONTRACT  ACT.  [  SECS.  94-97. 

of  the  sale ;  and  goods  contracted  to  be  sold  are  to  be 
delivered  at  the  place  at  which  they  are  at  the  time  of 
the  contract  for  sale,  or,  if  not  then  in  existence,  at  the 
place  at  which  they  are  produced. 

SELLER'S  LIEN. 

95.  Unless  a  contrary  intention  appears  by  the  con- 

tract, a  seller  has  a  lien  on  sold  goods  as 
long  as  they  remain  in  his  possession  and 
the  price  or  any  part  of  it  remains  unpaid. 

96.  Where,  by  the  contract,  the  payment  is  to  be  made 
Lien      where     a^  a  future  day,  but  no  time  is  fixed  for  the 

payment  to  be    delivery  of  the  goods,  the  seller  has  no 

S^bS^SSJ  lie°'  and  the  buyer  is  entit!ed  to  a  present 
fixed  for  deli-  delivery  of  the  goods  without  payment. 
very-  But  if  the  buyer  becomes  insolvent  before 

delivery  of  the  goods,  or  if  the  time  appointed  for 
payment  arrives  before  the  delivery  of  the  goods,  the  seller 
may  retain  the  goods  for  the  price. 

Explanation. — A  person  is  insolvent  who  has  ceased  to 
'Insolvency'     pay     his  debts   in  the  usual    course     of 

defined.  business,    or  who  is  incapable  of    paying 

them. 

Illustration. 

A  sells  to  B  a  quantity  of  sugar  in  A's  warehouse.  It  is 
agreed  that  three  months'  credit  shall  be  given.  B  allows 
the  sugar  to  remain  in  ATs  warehouse.  Before  the  expiry  of 
the  three  months,  B  becomes  insolvent.  A  may  retain  the 
goods  for  the  price. 

97.  Where,  by  the  contract,  the  pay- 
mentis  to  be  made  at  a  future  day5j  and 
to  be  made  at  the  buyer  allows  the  goods  to  remain  in 
future  day,  and  the  possession  of  the  seller  until  that  day, 
goods  to  remain  and  does  not  then  pay  for  them,  the 
in  seller's  pos-  seller  may  retain  the  goods  for  the 


price. 


Illustration. 


A  sells  to  B  a  quantity  of  sugar  in  A's  warehouse.    It  is 
agreed  that  three  months'   credit  shall  be  given,     B  allows 
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the  sugar  to  remain  in  A's  warehouse  till  the  expiry  of  the 
three  months,  and  then  does  not  pay  for  them.  A  may  retain 
the  goods  for  the  price. 

98.  A  seller,  in  possession   of  goods  sold,  may  retain 
Seller's  lien    them  for  the  price  against  any  subsequent 

against  subse-  buyer,  unless  the  seller  has  recognized  the 
quent  buyer.  title  Of  j^e  subsequent  buyer. 

STOPPAGE  IN  TRANSIT. 

99.  A  seller  who  has  parted   with  the  possession  of 
Power  of  seller    tne  goods,  and  has  not  received  the  whole 

to  stop  in  price,  may,  if  the  buyer  becomes  insolvent, 
transit.  stop  the  goods  while  they  are  in  transit 

to  the  buyer. 

100.  Goods  are  to  be  deemed  in  transit  while  they  are 
When    goods    *n  tne  possession  of  the   carrier,  or  lodged 

are  to  be  deemed  at  any  place  in  the  course  of  transmission 
in  transit.  t0  the  buyer,  and  are  not  yet  come  into  the 

possession  of  the  buyer  or  any  person  on  his  behalf,  other- 
wise than  as  being  in  possesion  of  the  carrier,  or  as  being 
so  lodged. 

Illustrations. 

(a.)  B,  living  at  Madras,  orders  goods  of  A,  at  Patna, 
and  directs  that  they  shall  be  sent  to  Madras.  The  goods 
are  sent  to  Calcutta,  and  there  delivered  to  C,  a  -wharfinger, 
to  be  forwarded  to  Madras.  The  goods,  while  they  are  in 
the  possession  of  C,  are  in  transit, 

(b.)  B,  at  Delhi,  orders  goods  of  A,  at  Calcutta.  A  con- 
signs and  forwards  the  goods  to  B  at  Delhi,  On  arrival 
there,  they  are  taken  to  the  warehouse  of  B,  and  left  there. 
B  refuses  to  receive  them,  and  immediately  afterwards  stops 
payment.  The  goods  are  in  transit. 

(c,)  B,  who  lives  at  Puna,  orders  goods  of  A  at  Bombay, 
A  sends  them  to  Puna  by  C,  a  carrier  appointed  by  B.  The 
goods  arrive  at  Puna,  and  are  placed  by  C,  at  B's  request,  in 
C's  warehouse  for  B.  The  goods  are  no  longer  in  transit. 

(ef.)  B,  a  merchant  of  London,  orders  100  bales  of  cotton 
of  A,  a  merchant  at  Bombay,  B  sends  his  own  ship  to  Bombay 
for  the  cotton.  The  transit  is  at  an  end  when  the  cotton  is 
delivered  on  board  the  ship. 
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(e,)  B,  a  merchant  of  London,  orders  100  bales  of  cotton 
of  A,  a  merchant  at  Bombay.  B  sends  his  own  ship  to 
Bombay  for  the  cotton,  A  delivers  the  cotton  on  board  the 
ship,  and  takes  bills  of  lading  from  the  master,  making  the 
cotton  deliverable  to  A's  order  or  assigns,  The  cotton  arrives 
at  London,  but,  before  coming  into  B's  possession,  B  becomes 
insolvent.  The  cotton  has  not  been  paid  for.  A  may  stop 
the  cotton. 

101.  The  seller's  right  of  stoppage  does  not,  except  in 
Continuance  of    the  cases   hereinafter  mentioned,   cease  on 

right  of    stop-     ^|ie  buyer's  reselling  the   goods  while  in 
transit,  and  receiving  the  price,   but   con- 
tinues until  the  goods  have  been  delivered  to  the  second 
buyer,  or  to  some  person  on  his  behalf. 

102.  The  right  of  stoppage  ceases  if  the  buyer,  having 

f    obtained  a  bill  of  lading  or  other  document 

L/cssciiJion     01        ,         .          • , -t      ,      ,  i  i  •  -,        i-T 

right  on  assign-     showing  title  to  the  goods,  assigns  it,  while 
ment,  by  buyer,     ^Q  goods  are  in  transit,  to  a  second  buyer, 
showing  title?      wno  is  acting  in  good  faith,  and  who  gives 
valuable  consideration  for  them. 

Illustrations. 

(a.)  A  sells  and  consigns  certain  goods  to  B,  and  sends 
him  the  bill  of  lading.  A  being  still  unpaid,  B  becomes 
insolvent,  and  while  the  goods  are  in  transit,  assigns  the  bill 
of  lading  for  cash  to  C,  who  is  not  aware  of  his  insolvency. 
A  cannot  stop  the  goods  in  transit. 

(6.)  A  sells  and  consigns  certain  goods  to  B.  A  being 
still  unpaid,  B  becomes  insolvent,  and,  while  the  goods  are 
still  in  transit,  assigns  the  bill  of  lading  for  cash  to  C,  who 
knows  that  B  is  insolvent.  The  assignment  not  being  in 
good  faith,  A  may  still  stop  the  goods  in  transit. 

103.  Where  a  bill  of  lading   or  other  instrument  of 

title  to  any  goods  is  assigned  by  the  buyer 

ma/Sop  where      of  such  goods  b7  Wa7  of  Pledge>  to  secure 
instrument  of    an   advance    made     specifically    upon   it, 

tolecurTSeS      in    &'00d   falth'    the    Seller    Caimot>    eXC6Pt 

fie  advance.          on  payment  or  tender  to  the  pledgee  of 
the    advance  so  made,    stop    the   goods 
in  transit. 
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Illustrations. 

(a.)  A  sells  and  consigns  goods  to  B  of  the  value  of  19,000 
rupees.  B  assigns  the  bill  of  lading  for  these  goods  to  C,  to 
secure  a  specific  advance  of  5,000  rupees  made  to  him  upon 
the  bill  of  lading  by  C,  B  becomes  insolvent,  being  indebted 
to  C  to  the  amount  of  9,000  rupees.  A  is  not  entitled  to  stop 
the  goods  except  on  payment  or  tender  to  C  of  5,000  rupees. 

(6.)  A  sells  and  consigns  goods  to  B  of  the  value  of  12,000 
rupees..  B  assigns  the  bill  of  Jading  for  these  goods  to  C,  to 
.secure  the  sum  of  5,000  rupees  due  from  him  to  C,  upon  a 
general  balance  of  account.  B  becomes  insolvent.  A  is 
entitled  to  stop  the  goods  in  transit  without  payment  or 
tender  to  C  of  the  5,000  rupees. 

104.  The  seller  may  effect  stoppage  in  transit,  either  by 
Stoppage  how    taking  actual  possession  of  the  goods,   or 

effected.  by  giving  notice  of  his  claim  to  the  carrier 

or  other  depositary  in  whose  possession  they  are. 

105.  Such  notice   may  be  given,  either  to  the  person 

who  has  the  immediate  possession  of  the 
seUeJs*  claim?  goods,  or  to  the  principal  whose  servant 

has  possession.  In  the  latter  case,  the 
notice  must  be  given  at  such  a  time,  and  under  such 
circumstances,  that  the  principal,  by  the  exercise  of  reason- 
able diligence,  may  communicate  it  to  his  servant  in  time 
to  prevent  a  delivery  to  the  buyer. 

106.  Stoppage   in    transit  entitles  the   seller  to  hold 
Bight  of  seller    the  goods  stopped  until  the  price   of  the 

on  stoppage.         whole  of  the  goods  sold  is  paid. 

Illustration. 

A  sells  to  B  100  bales  of  cotton  ;  60  bales  having  come 
into  B's  possession,  and  40  being  still  in  transit,  B  becomes 
insolvent,  and  A,  being  still  unpaid,  stops  the  40  bales  in 
transit.  A  is  entitled  to  hold  the  40  bales  until  the  price  of  the 
100  bales  is  paid. 

RESALE. 

107.  Where  the  buyer  of  goods   fails  to  perform  his 
R  e  s  a  l  e  o  n    part  of  the  contract,   either  by  not  taking 

buyer's   failure    the  goods  sold  to  him,  or  by  not  paying  for 
to  perform.          themj  the  geller>    Caving  a  lien  on  the 
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goods,  or  having  stopped  them  in  transit,  may,  after 
giving  notice  to  the  buyer  of  his  intention  to  do  so, 
resell  them^  after  the  lapse  of  a  reasonable  time,  and  the 
buyer  must  bear  any  loss,  but  is  not  entitled  to  any  profit, 
which  may  occur  on  such  resale. 

TITLE. 

Title  conveyed  108.  No  seller  can  give  to  the  buyer  of 
by  seiierof  goods  a  better  title  to  those  goods  than  he 
goods  to  buyer.  ^  himself,  except  in  the  following 


Exception  1. — When  an}*-  person  is,  by  the  consent 
of  the  owner,  in  possession  of  any  goods,  or  of  any  bill 
of  lading,  dock-warrant,  warehouse-keeper's  certificate, 
wharfinger's  certificate  or  warrant  or  order  for  delivery, 
or  other  document  showing  title  to  goods,  he  may  trans- 
fer the  ownership  of  the  goods  of  which  he  is  so  in 
possession,  or  to  which  such  documents  relate,  to  any 
other  person,  and  give  such  person  a  good  title  thereto, 
notwithstanding  any  instructions  of  the  owner  to  the 
contrary  :  Provided  that  the  buyer  acts  in  good  faith,  and 
under  circumstances  which  are  not  such  as  to  raise  a  reason- 
able presumption  that  the  person  in  possession  of  the 
goods  or  documents  has  no  right  to  sell  the  goods. 

Exception  2. — If  one  of  several  joint-owners  of  goods 
has  the  sole  possession  of  them  by  the  permission  of  the 
co-owners,  the  ownership  of  the  goods  is  transferred  to 
any  person  who  buys  them  of  such  joint-owner  in  good 
faith,  and  under  circumstances  which  are  not  such  as  to 
raise  a  reasonable  presumption  that  the  person  in  pos- 
session of  the  goods  has  no  right  to  sell  them. 

Exception  3. — When  a  person  has  obtained  possession  of 
goods  under  a  contract  voidable  at  the  option  of  the  other 
party  thereto,  the  ownership  of  the  goods  is  transferred 
to  a  third  person  who,  before  the  contract  is  rescinded, 
buy  them  in  good  faith  of  the  person  in  possession  ; 
unless  the  circumstances  which  render  the  contract  void- 
able amounted  to  an  offence  committed  by  the  person  in 
possession  or  those  whom  he  represents. 


SECS.   108-109.]      THE   INDIAN   CONTRACT  ACT.  143 

In  this  case  the  original  seller  is  entitled  to  compensation 
from  the  original  purchaser  for  any  loss  which  the  seller 
may  have  sustained  by  being  prevented  from  rescinding 
the  contract. 

Illustrations. 

(a.)  A  buys  from  B,  in  good  faith,  a  cow  which  B  had 
stolen  from  C.  The  property  in  the  cow  is  not  transferred 
to  A. 

(6.)  A,  a  merchant,  entrusts  B,  his  agent,  with  a  bill  of 
lading  relating  to  certain  goods,  and  instructs  B  not  to  sell 
the  goods  for  less  than  a  certain  price,  and  not  to  give  credit 
to  D.  B  sells  the  goods  to  D  for  less  than  that  price,  and 
gives  D  three  months  credit.  The  property  in  the  goods  passes 
toD. 

(c.)  A  sells  to  B  goods  of  which  he  has  the  bill  of  lading, 
but  the  bill  of  lading  is  made  out  for  delivery  of  the  goods 
to  C,  and  it  has  not  been  endorsed  by  C.  The  property  is 
not  transferred  to  B. 

(rf.)  A,  B  and  C  are  joint  Hindu  brothers,  who  own  certain 
cattle  in  common.  A  is  left  by  B  and  C  in  possession  of  a 
cow,  which  he  sells  to  D.  D  purchases  Ion  a,  fide,  The  pro- 
perty in  the  cow  is  transferred  to  D. 

(«,)  A,  by  a  misrepresentation  not  amounting  to  cheating, 
induces  B  to  sell  and  deliver  to  him  a  horse.  A  sells  the 
horse  to  C  before  B  has  rescinded  the  contract.  The  property 
in  the  horse  is  transferred  to  C  ;  and  B  is  entitled  to  com- 
pensation from  A  for  any  loss  which  B  has  sustained  by 
being  prevented  from  rescinding  the  contract. 

(/,)  A  compels  B  by  wrongful  intimidation,  or  induces 
him  by  cheating  or  forgery,  to  sell  him  a  horse,  and,  before  B 
rescinds  the  contract,  sells  the  horse  to  C.  The  property  is 
not  transferred  to  C. 

WAKRANTY. 

109.    If  the  buyer,  or  any  person  claiming  under  him, 

Seller's     res-    is,  by  reason  of  the  invalidity  of  the  seller's 

ponsibility   for    title,  deprived  of  the  thing  sold,  the  seller 

'tle-    is  responsible  to  the  buyer,  or  the  person 

claiming  under  him,  for  loss  caused  thereby,  unless   a 

contrary  intention  appears  by  the  contract. 
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Establishment  HO.  An  implied  warranty  of  goodness 

?antyPofedg^od-  or  <lua'lity  may  be  established  by  the 

ness  or  quality.,  custom  of  any  particular  trade. 

Warranty  of  in.  On  the  sale  of  provisions,  there 

plied  oifaaie"^  *s  an  implied  warranty  that  they  are 

provisions.  SOUnd. 

^Warranty  of  H2.  On  the  sale  of  goods  by  sample, 
sale  of'goo'ds  by  there  is  an  impHed  warranty  that  the  bulk 
sample.  is  equal  in  quality  to  the  sample. 

113.  Where  goods  are  sold  as  being  of  a  certain  deno- 
Warranty  im-     mination,  there   is    an   implied   warranty 

plied  where  that  they  are  such  goods  as  are  commer- 
fs°beinge  of0la  ciallv  known  by  that  denomination, 
certain  denomi-  although  the  buyer  may  have  brought  them 
nation.  by  sample,  or  after  inspection  of  the  bulk. 

Explanation. — But  if  the  contract  specifically  states 
that  the  goods,  though  sold  as  of  a  certain  denomination, 
are  not  warranted  to  be  of  that  denomination,  there  is  no 
implied  warranty. 

Illustrations. 

(a.)  A,  at  Calcutta,  sells  to  B  twelve  bags  of  "waste  silk", 
then  on  its  way  from  Murshedabad  to  Calcutta.  There  is  an 
implied  warranty  by  A  that  the  silk  shall  be  such  as  is  known 
in  the  market  under  the  denomination  of  "waste  silk," 

(6.)  A  buys,  by  sample  and  after  having  inspected  the  bulk, 
100  bales  of  "Fair  Bengal"  cotton.  The  cotton  proves  not  to 
be  such  as  is  known  in  the  market  as  ''Fair  Bengal":  there 
is  a  breach  of  warranty. 

114.  Where  goods  have  been  ordered   for  a  specified 

purpose,  for  which  goods  of  the  denomina- 
wherVgoods  tion  mentioned  in  the  order  are  usually 
ordered  for  a  sold,  there  is  an  implied  warranty  by  the 
specified  pur-  seuer  that  the  gOOds  supplied  are  fit  for 

that  purpose. 

Illustration. 

B  orders  of  A,  a  copper  manufacturer,  copper  for  sheathing 
a  vessel.  A,  on  this  order,  supplies  copper.  There  is  an 
implied  warranty  that  the  copper  is  fit  for  sheathing  a  vessel, 
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Warranty  on        H5.    Upon  the  sale  of  an  article  of  a 

KiwfSt*  well-known  ascertained   kind,  there  is  no 

ascertained  implied   warranty   of  its   fitness  for   any 

kiud-  particular  purpose. 

Illustration. 

B  writes  to  A,  the  owner  of  a  patent  invention  for  clean- 
ing cotton  —  "Send  me  your  patent  cotton-cleaning  machine 
to  clean  the  cotton  at  my  factory."  A  sends  the  machine 
according  to  order.  There  is  an  implied  warranty  by  A 
that  it  is  the  article  known  as  A's  patent  cotton-cleaning 
machine,  but  none  that  it  is  fit  for  the  particular  purpose 
of  cleaning  the  cotton  at  B's  factory. 

116.  In  the  absence   of  fraud  and   of  -any  express 

warranty  of  quality,  the  seller  of  an  article 
noterespomibie  which  answers  the  description  under 
for  latent  de-  which  it  was  sold  is  not  responsible  for 

a  latent  defect  in  it. 

Illustration. 

A  sells  to  B  a  horse.  It  turns  out  that  the  horse  had, 
at  the  time  of  the  sale,  a  defect  of  which  A  was  unaware. 
A  is  not  responsible  for  this. 

117.  Where  a  specific  article,   sold  with  a  warranty, 
Buyer's  right    nas  ^een   delivered  and   accepted,  and  the 

on    breach    of    warranty  is  broken,  the  sale  is  not  thereby 
warranty.  rendered    voidable;     but    the    buyer    is 

entitled  to  compensation  from  the  seller  for  loss  caused 
by  the  breach  of  warranty. 

Illustration. 

A  sells  and  delivers  to  B  a  horse  warranted  sound.  The 
horse  proves  to  have  been  unsound  at  the  time  of  sale.  The 
sale  is  not  thereby  rendered  voidable,  but  B  is  entitled  to 
compensation  from  A  for  loss  caused  by  the  unsoundness. 

118.  Where  there  has  been  a  contract,  with  a  warranty, 
Right  of  buyer    for  the  sale  of  goods  which,   at  the  time 

on    breach    of    of  the  contract,  were  not  ascertained  or 


ods    not  in    existence,   and    the    warranty  is 
not  ascertained,     broken,  the  buyer  may 

10 


146  THE  INDIAN  CONTRACT  ACT.  [sECS.  118-119. 

accept  the  goods  or  refuse  to  accept  the  goods  when 
tendered, 

or  keep  the  goods  for  a  time  reasonably  sufficient  for 
examining  and  trying  them,  and  then  refuse  to  accept 
them  ;  provided  that,  during  such  time,  he  exercises  no 
other  act  of  ownership  over  them  than  is  necessary  for 
the  purpose  of  examination  and  trial. 

In  any  case  the  buyer  is  entitled  to  compensation  from 
the  seller  for  any  loss  caused  by  the  breach  of  warranty  ; 
but  if  he  accepts  the  goods  and  intends  to  claim  com- 
pensation, he  must  give  notice  of  his  intention  to  do  so 
within  a  reasonable  time  after  discovering  the  breach  of 
the  warranty. 

Illustrations. 

(a.)  A  agrees  to  sell  and,  without  application  on  B's  part, 
deliver  to  B  200  bales  of  unascertained  cotton  by  sample. 
Cotton  not  in  accordance  with  sample  is  delivered  to  B. 
B  may  return  it  if  he  has  not  kept  it  longer  than  a  reasonable 
time  for  the  purpose  of  examination. 

(6.)  B  agrees  to  buy  of  A  twenty-five  sacks  of  flour  by 
sample.  The  flour  is  delivered  to  B,  who  pays  the  .price. 
B,  upon  examination,  finds  it  not  equal  to  sample  ;  B  after- 
wards uses  two  sacks,  and  sells  one.  He  cannot  now  rescind 
the  contract  and  recover  the  price,  but  be  is  entitled  to 
compensation  from  A  for  any  loss  caused  by  the  breach  of 
warranty. 

(c.)  B  makes  two  pairs  of  shoes  for  A  by  A's  order.  When 
the  shoes  are  delivered,  they  do  not  fit  A,  A  keeps  both 
pairs  for  a  day.  He  wears  one  pair  for  a  short  time  in  the 
house,  and  takes  a  long  walk  out  of  doors  in  the  other  pair. 
He  may  refuse  to  accept  the  first  pair,  but  not  the  second. 
But  he  may  recover  compensation  for  any  loss  sustained  by 
the  defect  of  the  second  pair. 

MISCELLANEOUS, 

119.    When  the   seller  sends  to  the  buyer  goods  not 

When    buyer    ordered   with  goods    ordered,     the  buyer 

may  refuse  to    may  refuse   to   accept  any  of  the  goods  so 

not^rde^ed0^      S6nt>  if  there  is  risk  °r  trouble   in    separat- 

sent  with  goods    ing    the    goods    ordered    from   the  goods 
ordered.  not  ordered. 


SECS.  119-124.]  THE  INDIAN  CONTRACT  ACT.  147 

Illustration. 

A  orders  of  B  specific  articles  of  china,  B  sends  these 
articles  to  A  in  a  hamper,  with  other  articles  of  china  which 
had  not  been  ordered,  A  may  refuse  to  accept  any  of  the 
goods  sent. 

Effect  of  120.  If  a  buyer  wrongfully  refuses 
wrongful  refu-  to  accept  the  goods  sold  to  him,  this 
sal  to  accept.  amounts  to  a  breach  of  the  contract  of  sale. 

121.  When  goods  sold  have    been  delivered  to  the 
Right  of  seller    buyer,  the  seller  is  not  entitled  to  rescind 

as  to  rescission,    the  contract  on  the  buyer's  failing  to  pay 

buyer  to"  pa°y    the  Price  at  the  time  fixed>   unless   it  was 
price    at  time    stipulated  by  the  contract  that  he  should 
be  so  entitled. 

122.  Where  goods  are  sold  by  auction,  there   is  a 
Sale  and  trans-    distinct  and  separate  sale  of  the  goods  in 

fer  of  lots  sold    each  lot,  by  which  the  ownership  thereof 
is  transferred  as  each  lot  is  knocked  down. 

Effect  of  use  123.  If,  at  a  sale  by  auction,  the  seller 
by  seller,  of  pre-  makes  use  of  pretended  biddings  to  .  raise 

the  price'  the  sale  is  voidable  ^  the  °Ption 
of  the  buyer. 


CHAPTER  VIIL 
OF  INDEMNITY  AND  GUARANTEE. 

124.    A  contract  by  which  one  party  promises  to  save 

'Contract     of    tne   otner  from  loss  caused  to  him  by  the 

indemnity'  de-    conduct  of  the  promisor  himself,  or  by  the 

conduct  of  any  other  person,  is  called  a 

'  contract  of  indemnity.' 

Illustration. 

A  contracts  to  indemnify  B  against  the  consequences  of 
any  proceedings  which  C  may  take  against  B  in  respect  of 
a  certain  Bum  of  200  rupees.  This  is  a  contract  of  indemnity. 
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{Eights  and  lia-        125;     The  promisee  in  a  contract  of  in- 
biiities  of  in.    demnity,   acting  within  the   scope   of  his 

autnority> is  entitled  to  recover  from  the 

promisor — 

(1)  all  damages  which  he  may  be  compelled  to  pay  in 
any  suit  in  respect  of  any  matter  to  which  the  promise  to 
indemnify  applies  ; 

(2)  all  costs  which  he  may  be  compelled  to  pay  in  any 
such  suit  if,  in  bringing  or  defending  it,  he  did  not  contra- 
vene the  orders   of  the  promisor,  and  acted  as  it  would 
have  been  prudent  for  him  to  act  in  the  absence  of  any 
contract  of  indemnity,   or  if  the  promisor  authorized  him 
to  bring  or  defend  the  suit ; 

(3)  all  sums  which  he  may  have  paid  under  the  terms 
of  any  compromise  of  any  such  suit,  if  the  compromise  was 
not  contrary  to  the  orders  of  the  promisor,    and  was  one 
which  it  would  have   been  prudent  for  the  promisee  to 
make  in  the  absence  of  any  contract  of  indemnity,   or  if 
the  promisor  authorized  him  to  compromise  the  suit. 

126.  A  '  contract  of  guarantee'  is  a  contract  to  perform 

the  promise,  or  discharge  the  liability,  of 
g  u  a°r  aiftee ,'  a  third  person  in  case  of  his  default.  The 
'  surety,'  'prin-  person  who  gives  the  guarantee  is  called 

anda'credftor°'r>'  the  '  SUrety '  5  the  Person  in  resPect  of  whose 
default  the  guarantee  is  given  is  called  the 
'  principal  debtor',  and  the  person  to  whom  the  guarantee  is 
given  is  called  the  *  creditor.'  A  guarantee  may  be  either 
oral  or  written. 

127.  Anything  done,   or  any  promise  made,  for  the 
Consideration    benefit  of  the  principal  debtor,   may  be   a 

for  guarantee.       sufficient  consideration  to  the  surety  for 
giving  the  guarantee. 

Illustrations. 

(a.)  B  requests  A  to  sell  and  deliver  to  him  goods  on  cre- 
dit. A  agrees  to  do  so,  provided  C  will  guarantee  the  payment 
of  the  price  of  the  goods.  C  promises  to  guarantee  the 
payment  in  consideration  of  A's  promise  to  deliver  the  goods. 
This  is  a  sufficient  consideration  for  C's  promise. 
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(6.)  A  sells  and  delivers  goods  to  B.  C  afterwards  re- 
quests A  to  forbear  to  sue  B  for  the  debt  for  a  year,  and 
promises  that,  if  he  does  so,  C  will  pay  for  them  in  default  of 
payment  by  B.  A  agrees  to  forbear  as  requested.  This  is  a 
sufficient  consideration  for  C's  promise. 

(c.)  A  sells  and  delivers  goods  to  B,  C  afterwards,  with- 
out  consideration,  agrees  to  pay  for  them  in  default  of  B, 
The  agreement  is  void. 

128.    The  liability  of  the  surety  is  co-extensive  with  that 
Surety's        of  the  principal  debtor,  unless  it  is  other- 
liability,  wise  provided  by  the  contract. 

Illustration. 

A  guarantees  to  B  the  payment  of  a  bill  of  exchange  by  C, 
the  acceptor.  The  bill  is  dishonoured  by  C.  A  is  liable,  not 
only  for  the  amount  of  the  bill,  but  also  for  any  interest  and 
charges  which  may  have  become  due  on  it. 

'Continuing  129.  A  guarantee  which  extends  to  a 
guarantee.'  series  of  transactions,  is  called  a  'conti- 

nuing guarantee.' 

Illustrations. 

(a.)  A,  in  consideration  that  B  will  employ  C  in  collecting 
the  rents  of  B's  zamindari,  promises  B  te  be  responsible,  to 
the  amount  of  5,000  rupees,  for  the  due  collection  and  pay- 
ment by  C  of  those  rents.  This  is  a  continuing  guarantee. 

(6,)  A  guarantees  payment  to  B,  a  tea-dealer,  to  the 
amount  of  £100,  for  any  tea  he  may  from  time  to  time  supply 
to  C.  B  >upplies  C  with  tea  to  above  the  value  of  £100,  and 
C  pays  B  for  it.  Afterwards,  B  supplies  C  with  tea  to  the 
value  of  £200.  C  fails  to  pay.  The  guarantee  given  by  A 
was  a  continuing  guarantee,  and  he  is  accordingly  liable  to  B 
to  the  extent  of  £100. 

(c.)  A  guarantees  payment  to  B  of  the  price  of  five  sacks 
of  flour  to  be  delivered  by  B  to  C  and  to  be  paid  for  in  a 
month.  B  delivers  five  sacks  to  C.  G  pays  for  them.  After- 
wards  B  delivers  four  sacks  to  G,  which  0  does  not  pay  for. 
The  guarantee  given  by  A  was  not  a  continuing  guarantee, 
and  accordingly  he  is  not  liable  for  the  price  of  the  four  sacks. 

Revocation  of        130.    A  continuing  guarantee  may  at  any 
continuing    time  be  revoked  by  the  surety,  as  to  future 
transactions,  by  notice  to  the  creditor. 


150  THE  INDIAN  CONTRACT  ACT.     [  SECS  130-133. 

Illustrations. 

(a.)  A,  in  consideration  of  B's  discounting,  at  A's  request, 
bills  of  exchange  for  C,  guarantees  to  B,  for  twelve  months, 
the  due  payment  of  all  such  bills  to  the  extent  of  5,000  rupees. 
B  discounts  bills  for  C  to  the  extent  of  2,000  rupees.  Afterwards, 
at  the  end  of  three  months,  A  revokes  the  guarantee.  This 
revocation  discharges  A  from  all  liability  to  B  for  any 
subsequent  discount.  But  A  is  liable  to  B  for  the  2,000 
rupees,  on  default  of  C, 

(&,)  A  guarantees  to  B,  to  the  extent  of  10,000  rupees, 
that  0  shall  pay  all  the  bills  that  B  shall  draw  upon  him.  B 
draws  upon  C.  C  accepts  the  bill.  A  gives  notice  of  revocation. 
C  dishonours  the  bill  at  maturity.  A  is  liable  upon  his 
guarantee. 

131.  The  death  o£  the  surety  operates,  in  the  absence 
Revocation  of     of  any  contract  to  the  contrary,  as  a  revo- 

continuing  cation  of  a  continuing  guarantee,  so  far  as 

surety^  dfSfc.  regards  future  transactions. 

132.  Where  two  persons  contract  with  a  third  person  to 
Liability  of  two  undertake  a  certain  liability,  and  also  con- 
persons,  primari-  tract  with  each  other  that  one  of  them  shall 
iy  liable,    not  be  liable  only  on  the  default  of  the  other, 
ft?6*  arLfg":  the  third  person  not  being  a  party  to  such 
ment     between  contract,  the  liability  of  each  of  such  two 

1  '  Persons  to  tne  tn]'rd  person  under  the  first 
contract  is  not  affected  by  the  existence  of 
the  second  contract,  although  such  third  person  may  have 
been  aware  of  its  existence. 

Illustration. 

A  and  B  make  a  joint  and  several  promissory  note  to  C. 
A  makes  it,  in  fact,  as  surety  for  B,  and  C  knows  this  at  the 
time  when  the  note  is  made.  The  fact  that  A,  to  the  know- 
ledge of  C,  made  the  note  as  surety  for  B,  is  no  answer  to 
a  suit  by  C  against  A  upon  the  note, 

133.  Any  variance,  made  without  the  surety's  consent, 

.  in  the  terms   of  the  contract  between  the 

surety  abfva°ri-  principal  and  the  creditor,   discharges  the 

ance  in   terms  surety    as  to  transactions   subsequent  to 

of  contract.  t^e  variance. 
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Illustrations. 

(a.)  A  becomes  surety  to  C  for  B's  conduct  as  a  manager 
in  C's  bank.  Afterwards,  B  and  C  contract,  without  A's 
consent,  that  B's  salary  shall  be  raised,  and  that  he  shall 
become  liable  for  one-fourth  of  the  losses  on  overdrafts.  B 
allows  a  customer  to  overdraw,  and  the  bank  loses  a  sum  of 
money.  A  is  discharged  from  his  suretyship  by  the  variance 
made  without  his  consent,  and  is  not  liable  to  make  good 
this  loss. 

(6.)  A  guarantees  C  against  the  misconduct  of  B  in  an 
office  to  which  B  is  appointed  by  C,  and  of  which  the  duties 
are  denned  by  an  Act  of  the  legislature.  By  a  subsequent 
Act,  the  nature  of  the  office  is  materially  altered.  After- 
wards, B  misconducts  himself.  A  is  discharged  by  the 
change  from  future  liability  under  his  guarantee,  though 
the  misconduct  of  B  is  in  respect  of  a  duty  not  affected  by 
the  later  Act. 

(c. )  C  agrees  to  appoint  B  as  his  clerk  to  sell  goods  at  a 
yearly  salary,  upon  A's  becoming  surety  to  C  for  B's  duly 
accounting  for  monies  received  by  him  as  such  clerk.  After- 
wards, without  A's  knowledge  or  consent,  C  and  B  agree 
that  B  should  be  paid  by  a  commission  on  the  goods  sold  by 
him  and  not  by  a  fixed  salary.  A  is  not  liable  for  subsequent 
misconduct  of  B. 

(d.)  A  gives  to  C  a  continuing  guarantee  to  the  extent 
of  3,000  rupees  for  any  oil  supplied  by  C  to  B  on  credit. 
Afterwards  B  becomes  embarrassed,  and,  without  the 
knowledge  of  A,  B  and  C  contract  that  C  shall  continue  to 
supply  B  with  oil  for  ready  money,  and  that  the  payments 
shall  be  applied  to  the  then  existing  debts  between  B  and  C. 
A  is  not  liable  on  his  guarantee  for  any  goods  supplied  after 
this  new  arrangement. 

(«.)  C  contracts  to  lend  B  5,000  rupees  on  the  first  March, 
A  guarantees  repayment.  C  pays  the  5,000  rupees  to  B  on 
the  first  Jannary.  A  is  discharged  from  his  liability,  as  the 
contract  has  been  varied,  inasmuch  as  C  might  sue  B  for  the 
money  before  the  first  of  March, 

134.    The  surety  is  discharged  by  any  contract  between 

the  creditor  and  the  principal  debtor,  by 

surety  ^by  re-    which  the  principal  debtor  is  released,  or 

lease    or    dig-    by  any  act  or  omission  of  the   creditor, 

cfpSdeWo?rin"    tl?e  le£al    consequence  of    which  is   the 

discharge  of  the  principal  debtor. 
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-Illustrations. 

(a.)  A  gives  a  guarantee  to  C  for  goods  to  be  supplied  by  C 
to  B.  C  supplies  goods  to  B,  and  afterwards  B  becomes  em- 
barrassed and  contracts  with  his  creditors  (including  C)  to 
assign  to  them  his  property  in  consideration  of  their  releas- 
ing him  from  their  demands.  Here  B  is  released  from  his 
debt  by  the  contract  with  C,  and  A  is  discharged  from  his 
suretyship. 

(£>,)  A  contracts  with  B  to  grow  a  crop  of  indigo  on  A's 
land  and  to  deliver  it  to  B  at  a  fixed  rate,  and  C  guarantees  A 's 
performance  of  this  contract.  B  diverts  a  stream  of  water 
which  is  necessary  for  the  irrigation  of  A's  land,  and  thereby 
prevents  him  from  raising  the  indigo.  C  is  no  longer  liable  on 
his  guarantee. 

(c.)  A  contracts  with  B  for  a  fixed  price  to  build  a  house 
for  B  within  a  stipulated  time,  B  supplying  the  necessary 
timber.  C  guarantees  A's  performance  of  the  contract.  B 
omits  to  supply  the  timber,  C  is  discharged  from  his  surety- 
ship. 

135.  A  contract  between  the  creditor 
and  the  principal  debtor,  by  which  the 
creditor  makes  a  composition  with,  or  pro- 
mises to  give  time  to,  or  not  to  sue,  the 
principal  debtor,  discharges  the  surety, 
unless  the  surety  assents  to  such  con- 
tract. 


Discharge  o  f 
surety  when 
creditor  com- 
pounds with, 
gives  time  to,  or 
agrees  not  to 
sue,  principal 
debtor. 


Surety  not  dis-  136.  Where  a  contract  to  give  time 
n't  to  ^  principal  debtor  is  made  by  the 
ith  creditor  with  a  third  person,  and  not 


made 


third  person  to    with  the  principal  debtor,   the   surety  is 


rincipal 


r 

debtor. 


discharged. 
T,7 
Illustration. 


C,  the  holder  of  an  overdue  bill  of  exchange  drawn  by  A 
as  surety  for  B,  and  accepted  by  B,  contracts  with  M  to  give 
time  to  B.  A  is  not  discharged. 

137.  Mere  forbearance  on  the  part  of  the  creditor  to 
sue  the  PrmciPal  debtor  or  to  enforce 
fn7  other  remedy  against  him,  does  not, 
in  the  absence  of  any  provision  in  the 
guarantee  to  ttie  contrary,  discharge  the 


Creditor's  for 
bearance  to  sue 
does  not  dis- 

barge  surety. 


surety. 


SECS.  137-140.]        THE  INDIAN   CONTRACT  ACT.  153 

Illustration. 

B  owes  to  C  a  debt  guaranteed  by  A.  The  debt  becomes 
payable,  C  does  not  sue  B  for  a  year  after  the  debt  has 
become  payable.  A  is  not  discharged  from  his  suretyship . 

138.  Where    there  are    co-sureties,  a  release   by   the 

creditor  of  one  of  them  does  not  discharge 
co-surety  doTs  the  others  5  neither  does  it  free  the  surety 
not  discharge  so  released  from  his  responsibility  to  the 
others.  other  sureties. 

139.  If  the  creditor  does  any  act  which  is  inconsistent 
Discharge    of    with  the   rights   of  the   surety,  er  omits 

surety  by  ere-  to  do  any  act  which  his  duty  to  the  surety 

ditor's    act  or  requires  him  to  do,  and  the  eventual  remedy 

pSring'surety's  of    the  surety    himself  against  the  prin- 

eventual  cipal  debtor  is  thereby  impaired,  the  surety 

remedy.  ig  discharged. 

Illustrations. 

(a.)  B  contracts  to  build  a  ship  for  C  for  a  given  sum,  to 
be  paid  by  instalments  as  the  work  reaches  certain  stages. 
A  becomes  surety  to  C  for  B's  doe  performance  of  the 
contract.  C,  without  the  knowledge  of  A,  prepays  to  B  the 
last  two  instalments*  A  is  discharged  by  this  prepayment. 

(6.)  C  lends  money  to  B  on  the  security  of  a  joint  and 
several  promissory  note  made  in  C's  favour  by  B,  and  by  A 
as  surety  for  B,  together  with  a  bill  of  sale  of  B's  furniture, 
which  gives  power  to  C  to  sell  the  furniture,  and  apply  the 
proceeds  in  discharge  of  the  note.  Subsequently,  C  sells  the 
furniture,  but,  owing  to  his  misconduct  and  wilful  negligence, 
only  a  small  price  is  realized.  A  is  discharged  from  liability 
on  the  note. 

(c.)  A  puts  M  as  apprentice  to  B,  and  gives  a  guarantee 
to  B  foi  M's  fidelity.  B  promises  on  his  part  that  he  will, 
at  least  once  a  month,  see  M  make  up  the  cash.  B  omits  to 
see  this  done  as  promised,  and  M  embezzles.  A  is  not  liable 
to  B  on  his  guarantee. 

140.  Where  a  guaranteed  debt  has  become  due,  or 

default  of  the  principal  debtor  to  perform 
surety  «np4-  a  guaranteed  duty  has  taken  place,  the 
ment  or  per-  surety,  upon  payment  or  performance  of 
formance.  all  that  he  is  liable  for,  is  invested  with 


154  THE  INDIAN  CONTRACT  ACT.          [  SEC3.  140-143. 

all  the  rights  which  the  creditor  had  against  the  principal 
debtor. 

141.  A  surety  is   entitled    to    the  benefit  of    every 
Surety's  right    security  which  the  creditor  has  against  the 

to  benefit  of  ere-  principal  debtor  at  the  time  when  the 
tog1"'8  securi"  contract  of  suretyship  is  entered  into, 
whether  the  surety  knows  of  the  existence 
of  such  security  or  not ;  and  if  the  creditor  loses,  orr 
without  the  consent  of  the  surety,  parts  with  such  security, 
the  surety  is  discharged  to  the  extent  of  the  value  of  the 
security. 

Illustrations. 

(0.)  C  advances  to  B,  his  tenant,  2,000  rupees  on  the 
guarantee  of  A.  C  has  also  a  further  security  for  the  2,000 
rupees  by  a  mortgage  of  B's  furniture.  C  cancels  the 
mortgage.  B  becomes  insolvent,  and  C  sues  A  on  his  guarantee. 
A  is  discharged  from  liability  to  the  amount  of  the  value  of 
the  furniture. 

(6.)  C,  a  creditor,  whose  advance  to  B  is  secured  by  a 
decree,  receives  also  a  guarantee  for  that  advance  from  A. 
C  afterwards  takes  B's  goods  in  execution  under  the  decree, 
and  then,  without  the  knowledge  of  A,  withdraws  the  execu- 
tion. A  is  discharged. 

(c.)  A,  as  surety  for  B,  makes  a  bond  jointly  with  B  to  C, 
to  secure  a  loan  from  C  to  B.  Afterwards,  C  obtains  from 
B  a  further  security  for  the  same  debt.  Subsequently,  C  gives 
up  the  further  security.  A  is  not  discharged. 

142.  Any    guarantee    which  has    been    obtained    by 

means  of  misrepresentation   made  by  the 
taine?\vemis-    creditor,  or  with  his  knowledge  and  assent, 
representation,     concerning  a  material  part  of  the  transac- 
tion, is  invalid. 

tSne?Dbyecon-  143'  AD7  guarantee  which  the  creditor 
ceaimentf  in-  ^ias  obtained  by  means  of  keeping  silence 
valid.  as  to  a  material  circumstance,  is  invalid. 

Illustrations. 

(a.)  A  engages  B  as  clerk  to  collect  money  for  him.  B 
fails  to  account  for  some  of  his  receipts,  and  A  in  conse- 
quence calls  upon  him  to  furnish  security  for  his  dnly 
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accounting.  C  gives  his  guarantee  for  B's  duly  accounting. 
A  does  not  acquaint  C  with  B's  previous  conduct.  B  after- 
wards makes  default.  The  guarantee  is  invalid. 

(6.)  A  guarantees  to  C  payment  for  iron  to  be  supplied  by 
him  to  B  to  the  amount  of  2,000  tons.  B  and  C  have  private- 
ly agreed  that  B  should  pay  five  rupees  per  ton  beyond  the 
market  price,  such  excess  to  be  applied  in  liquidation  of  an  old 
debt.  This  agreement  is  concealed  from  A,  A  is  not  liable 
as  a  surety. 

Guarantee  on  144.  Where  a  person  gives  a  guarantee 
agreement  that  upon  a  contract  that  the  creditor  shall  not 
SJrSj  Son  it  act  upon  it  until  another  person  has  joined 
until  co-surety  in  it  as  co-surety,  the  guarantee  is  not  valid 
joins.  if  that  Other  person  does  not  join. 

145.    In  every  contract  of  guarantee  there  is  an  implied 
Implied  pro-    promise  by  the  principal  debtor  to  indem- 
mise  to  indem-    nif  y  the  surety  ;  and  the  surety  is  entitled 
to  recover  from  the  principal  debtor  what- 
ever sum  he  has  rightfully  paid  under  the  guarantee,  but 
no.  sums  which  he  has  paid  wrongfully. 

Illustrations. 

(a.)  B  is  indebted  to  C,  and  A  is  surety  for  the  debt.  C 
demands  payment  from  A,  and  on  his  refusal  sues  him  for 
the  amount.  A  defends  the  suit,  having  reasonable  grounds 
for  doing  so,  but  he  is  compelled  to  pay  the  amount  of  the 
debt  with  costs.  He  can  recover  from  B  the  amount  paid 
by  him  for  costs,  as  well  as  the^  principal  debt. 

(6.)  C  lends  B  a  sum  of  money,  and  A,  at  the  request 
of  B,  accepts  a  bill  of  exchange  drawn  by  B  upon  A  to  secure 
the  amount.  C,  the  holder  of  the  bill,  demands  payment 
of  it  from  A,  and,  on  A's  refusal  to  pay,  sues  him  upon  the 
bill.  A,  not  having  reasonable  grounds  for  so  doing,  defends 
the  suit,  and  has  to  pay  the  amount  of  the  bill  and  costs. 
He  can  recover  from  B  the  amount  of  the  bill,  but  not  the 
sum  paid  for  costs,  as  there  was  no  real  ground  for  defending 
the  action. 

(c.)  A  guarantees  to  C,  to  the  extent  of  2,000  rupees, 
payment  for  rice  to  be  supplied  by  C  to  B.  C  supplies  to  B 
rice  to  a  less  amount  than  2,000  rupees,  but  obtains  from  A 
payment  of  the  sum  of  2,000  rupees  in  respect  of  the  rice 
supplied,  A  cannot  recover  from  B  more  than  the  price  of 
the  rice  actually  supplied. 
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146.  Where  two  or  more  persons  are  co-sureties 
•  Co-sureties  li-  f or  the  same  debt  or  duty,  either  jointly 
able  to  contri-  or  severally,  and  whether  under  the 
bute  equally.  same  or  different  contracts,  and  whether 
with  or  without  the  knowlege  of  each  other,  the  co-sure- 
ties, in  the  absence  of  any  contract  to  the  contrary,  are 
liable,  as  between  themselves,  to  pay  each  an  equal  share 
of  the  whole  debt,  or  of  that  part  of  it  which  remains 
unpaid  by  the  principal  debtor. 

Illustrations. 

(a.)  A,  B  and  C  are  sureties  to  D  for  the  sum  of  3,000 
rupees  lent  to  E.  E  makes  default  in  payment.  A,  B  and 
C  are  liable,  as  between  themselves,  to  pay  1,000  rupees  each. 

(6.)  A,  B  andC  are  sureties  to  D  f or  the  sum  of  1,000 
rupees  lent  to  E,  and  there  is  a  contract  between  A,  B  and  C 
that  A  is  to  be  responsible  to  the  extent  of  one-quarter,  B 
to  the  extent  of  one-quarter,  and  C  to  the  extent  of  one  half. 
E  makes  default  in  payment.  As  between  the  sureties,  A 
is  liable  to  pay  250  rupees,  B  250  rupees,  and  C  500  rupees. 

Liability  of  1/i7-  Co-sureties  who  are  bound  in 
co-sureties  different  sums  are  liable  to  pay  equally  as 

?e°rcntsumsdif~    far.as  the  ^mits  of  their  respective   obli- 
gations permit. 

Illustrations. 

(a.)  A,  B  and  C,  as  sureties  for  D,  enter  into  three  several 
bonds,  each  in  a  different  penalty,  namely,  A  in  the  penalty 
of  10,000  rupees,  B  in  that  of  20,000  rupees,  C  in  that  of 
40,000  rupees,  conditioned  for  D's  duly  accounting  to  E.  D 
makes  default  to  the  extent  of  30,000  rupees.  A,  B  and  C 
are  each  liable  to  pay  10,000  rupees, 

(J.)  A,  B  and  C,  as  sureties  for  D,  enter  into  three 
several  bonds,  each  in  a  different  penalty,  namely,  A  in  the 
penalty  of  10,000  rupees,  B  in  that  of  20,000  rupees,  C  in 
that  of  40,000  rupees,  conditioned  for  D's  duly  accounting 
to  E.  D  makes  default  to  the  extent  of  40,000  rupees.  A  is 
liable  to  pay  10,000  rupees,  and  B  and  C  15,000  rupees  each. 

(c.)  A,  B  and  C,  as  sureties  for  D,  enter  into  three  several 
bonds,  each  in  a  different  penalty,  namely,  A  in  the  penalty 
of  10,000  rupees,  B  in  that  of  20,000  rupees,  C  in  that  of 
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40,000  rupees,  conditioned  for  D's  duly  accounting  to  E. 
D  makes  default  to  the  extent  of  70,000  rupees.  A,  Band 
C  have  to  pay  each  the  full  penalty  of  his  bond. 


CHAPTER  IX. 


OF  BAILMENT. 


148.  A  'bailment'  is  the  delivery  of    goods  by  one 
•Bailment,'    person   to  another  for  some  purpose,  upon 

jb  a  i  ^o  r  ,'  and  a  contract  that  they  shall,  when  the  pur- 
ied-  pose  is  accomplished,  be  returned  or  other- 
wise disposed  of  according  to  the  directions  of  the  person 
delivering  them.  The  person  delivering  the  goods  is 
called  the  'bailor.'  The  person  to  whom  they  are  delivered 
is  called  the  'bailee.' 

Explanation. — If  a  person  already  in  possession  of  the 
goods  of  another  contracts  to  hold  them  as  a  bailee,  he 
thereby  becomes  the  bailee,  and  the  owner  becomes  the 
bailor  of  such  goods,  although  they  may  not  have  been 
delivered  by  way  of  bailment. 

149.  The  delivery  to  the  bailee  may  be  made  by  doing 
Delivery    t  o    anything  which  has  the  effect  of  putting 

bailee  how  the  goods  in  the  possession  of  the  intended 
ma(ie-  bailee  or  of  any  person  authorized  to  hold 

them  on  his  behalf. 

150.  The  bailor  is  bound  to  disclose  to  the  bailee  faults 
Bailor's  duty    *n  tne  g°°ds  bailed,  of  which  the  bailor  is 

to  disclose  faults  aware,  and  which  materially  interfere  with 
in  goods  bailed.  the  use  of  them,  or  expose  the  bailee  to 
extraordinary  risks  ;  and  if  he  does  not  make  such  dis- 
closure, he  is  responsible  for  damage  arising  to  the  bailee 
directly  from  such  faults.. 

If  the  goods  are  bailed  for  hire,  the  bailor  is  responsible 
for  such  damage,  whether  he  was  or  was  not  aware  of  the 
existence  of  such  faults  in  the  goods  bailed . 
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Illustrations. 

(a.)  A  lends  a  horse,  which  he  knows  to  be  vicious,  to  B. 
He  does  not  disclose  the  fact  that  the  horse  is  vicious.  The 
horse  runs  away.  B  is  thrown  and  injured.  A  is  responsible 
to  B  for  damage  sustained. 

(6.)  A  hires  a  carriage  of  B.  The  carriage  is  unsafe, 
though  B  is  not  aware  of  it,  and  A  is  injured.  B  is  respon- 
sible to  A  for  the  injury. 

151.  In   all  cases   of  bailment  the  bailee  is  bound  to 
Care    to    be    take  as  much  care  of  the   goods  bailed  to 

taken  by  bailee,  him  as  a  man  of  ordinary  prudence  would, 
under  similar  circumstances,  take  of  his  own  goods  of  the 
same  bulk,  quality  and  value  as  the  goods  bailed. 

152.  The  bailee,  in  the  absence  of  any  special  contract. 
Bailee    when    *s  n0^  responsible  for  the  loss,  destruction 

not    liable   for    or  deterioration  of  the  thing  bailed,  if  he 
+V-8'  v^   of    nas  taken  the   amount  of  care  of  it  de- 
scribed in  section  151. 

153.    A  contract  of  bailment  is  voidable 
* by    at  the   option  of  the   bailor,   if  the  bailee 
bailee's  act  in-    does  any  act  with  regard  to  the   goods 
bailed,  inconsistent  with  the  conditions   of 
the  bailment. 

Illustration. 

A.  lets  to  B,  for  hire,  a  horse  for  his  own  riding.  B  drives 
the  horse  iu  his  carriage-  This  is,  at  the  option  of  A,  a  ter- 
mination of  the  bailment. 

154.     If  the  bailee  makes  any  use  of  the  goods  bailed 

which  is  not  according  to  the  conditions  of 

bailee T   making    the  bailment,  he  is  liable  to  make  compen- 

unauthorized    sation  to  the  bailor  for  any  damage   aris- 

bailed°f    g°°dS    *n»   to  ^e  &°°ds  from  or  during  such  use 
of  them. 

Illustrations. 

(a.)  A  lends  a  horse  to  B  for  his  own  riding  only.  B 
allows  C,  a  member  of  his  family,  to  ride  the  horse.  C  rides 
with  care,  but  the  horse  accidentally  falls  and  is  injured.  B 
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is  liable  to  make  compensation  to  A  for  the  injury  done  to  the 
horse. 

(6,)  A  hires  a  horse  in  Calcutta  from  B  expressly  to  march 
to  Benares.  A  rides  with  due  care,  but  marches  to  Cuttack 
instead.  The  horse  accidentally  falls  and  is  injured.  A  is 
liable  to  make  compensation  to  B  for  the  injury  to  the  horse. 

155.  If  the  bailee,  with  the  consent   of  the   bailor, 

mixes  the  goods  of  the  bailor  with  his 
ture?with  fc3-  own  S°ods>  the  bailor  ^  and  the  bailee 
or's  consent,  of  shall  have  an  interest,  in  proportion  to 

his  goods  with  their  respective  shares,  in  the  mixture  thus 
gooda  of  bailee. 

produced. 

156.  If  the  bailee,  without  the  consent  of  the  bailor, 
Effect  of  mix.    mixes  the  goods  of  the  bailor  with  his  own 

ture,  without  goods,  and  the  goods  can  be  separated  or 
when'tVeToo^  divided>  the  property  in  the  goods  remains 
can  be  sepa-  in  the  parties  respectively  ;  but  the  bailee 
rated.  is  bound  to  bear  the  expense  of  separation 

or  division,  and  any  damage  arising  from  the  mixture. 

Illustration. 

A  bails  100  bales  of  cotton  marked  with  a  particular  mark 
to  B.  B,  without  A's  consent,  mixes  the  100  bales  with 
other  bales  of  his  own,  bearing  a  different  mark  :  A  is  entitled 
to  have  his  100  bales  returned,  and  B  is  bound  to  bear  all  the 
expense  incurred  in  the  separation  of  the  bales,  and  any  other 
incidental  damage. 

157.  If  the  bailee,   without  the  consent  of  the  bailor, 
Effect  of  mix-    mixes  the  goods  of  the  bailor  with  his  own 

ture,     without    goods,  in  such  a  manner  that  it   is  impossi- 

^thHSdi  ble  to  seParate  the  ?oods  bailed  from  the 

cannot  be  sepa-     other  goods,  and   deliver  them  back,   the 
bailor  is  entitled  to  be  compensated  by  the 
bailee  for  the  loss  of  the  goods. 

Illustration. 

A  bails  a  barrel  of  Cape  flour  worth  Rs.  45  to  B.  B,  with- 
out  A's  consent  mixes  the  flour  with  country  flour  of  his 
own,  worth  only  Rs.  25  a  barrel.  B  must  compensate  A  for 
the  loss  of  his  flour. 
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158.  Where,  by  the  conditions  of  the  bailment,  the 
Repayment,  by     g°ods  are  *«  be  kept  or  to  be  carried,  or  to 

bailor,  of  neces-  have  work  done  upon  them  by  the  bailee 
sary  expenses.  for  the  bailor,  and  the  bailee  is  to  receive 
no  remuneration,  the  bailor  shall  repay  to  the  bailee  the 
necessary  expenses  incurred  by  him  for  the  purpose  of 
the  bailment. 

159.  The  lender  of  a  thing  for  use  may  at  any  time 
Restoration  of    require  its  return,  if  the  loan  was  gratui- 

goods  bailed  gra-  tous,  even  though  he  lent  it  for  a  specified 
time  or  purpose.  But  if,  on  the  faith  of 
such  loan  made  for  a  specified  time  or  purpose,  the  bor- 
rower has  acted  in  such  a  manner  that  the  return  of  the 
thing  lent  before  the  time  agreed  upon  would  cause  him 
loss  exceeding  the  benefit  actually  derived  by  him  from 
the  loan,  the  lender  must,  if  he  compels  the  return, 
indemnify  the  borrower  for  the  amount  in  which  the  loss 
so  occasioned  exceeds  the  benefit  so  derived. 

160.  It  is  the  duty  of  the  bailee  to  return,  or  deliver 
Return  of    according  to  the  bailor's   directions,  the 

goods  bailed,  on  goods   bailed,   without  demand,  as  soon  as 

tSeraor°accom-  the  time  for  which  they  were  bailed  has 

pliah  m  e  n  t  o  f  expired,   or  the  purpose  for  which  they 

purpose.  were  bailed  has  been  accomplished. 

Bailee's    res-        161.     If,  by  the  fault  of  the  bailee,  the 

pon  s  i  b  i  l  i  t  y  goods  are  not  returned,   delivered  or    ten- 

not  d5iydSdei£  dered  at  the  proper  time,  he  is  responsible 

vered   or    ten-  to  the  bailor  for  any  loss,   destruction  or 

dered.  deterioration  of  the  goods  from  that  time. 

Termination  162.  A  gratuitous  bailment  is  termi- 
of  gratui  tous  nated  by  the  death  either  of  the  bailor 
death.6  nt  by  or  of  the  bailee. 

163.     In  the  absence  of  any  contract  to  the  contrary, 

Bailor  entitled     the  bailee  is  bound  to  deliver  to  the  bailor, 

to  increase    or    or  according  to  his  directions,  any  increase 

foods'  bailed0  m     or  Profit  which  may  have   accrued   from 

the  goods  bailed. 
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Illustration. 

A  leaves  a  cow  in  the  custody  of  B  to  be  taken  care  of.  The 
cow  has  a  calf.  B  is  bound  to  deliver  the  calf  as  well  as  the 
cow  to  A. 

164.  The  bailor  is  responsible  to   the   bailee  for  any 
Bailor's    res*     ^oss  w^ich  the  bailee  may  sustain  by  rea- 

ponsibility    to    son  that  the    bailor  was  not  entitled  to 
bailee.  make  the  bailment,  or  to  receive  back  the 

goods,  or  to  give  directions  respecting  them. 

165.  If  several  joint   owners  of  goods  bail  them,  the 
Bailment   by     bailee  may  deliver  them  back  to,  or  accord- 
several  joint    ing  to  the  directions   of,  one  joint  owner 
owners.  without  the  consent  of  all,  in  the  absence 
of  any  agreement  to  the  contrary. 

166.  If  the  bailor  has  no  title  to  the  goods,  and  the 
Bailee  not  res-    bailee,  in  good  faith,  delivers  them   back 

ponsibie  on  re-    to,  or   according  to  the  directions  of,  the 

^without0 title"     bailor>     the    bailee  is    not  responsible   to 
the  owner  in  respect  of  such  delivery. 

167.  If  a  person,  other  than  the  bailor,  claims  goods 
Right  of  third    bailed,  he  may  apply  to  the  Court  to   stop 

person  claiming    the  delivery  of  the  goods  to  the  bailor,  and 
goods  bailed.         to  dedde  the  title  to  the  goodg> 

168.  The  finder  of  goods  has  no  right  to   sue  the 

owner  for  compensation  for  trouble  and 
Right  of  finder  i       ,      -i  j    -,        i  • 

of  goods.  expense   voluntarily   incurred   by   him   to 

preserve   the   goods   and  to   find  out  the 
owner  ;  but  he  may  retain  the  goods  against  the  owner 
May  sue  for    un^^  ^ie  receives  such  compensation  ;   and 
specific  reward    where  the  owner  has    offered   a  specific 
offered.  reward  for  the   return  of  goods   lost,  the 

finder  may  sue  for  such  reward,   and  may  retain  the 
goods  until  he  receives  it. 

169.  When  a  thing  which  is  commonly  the   subject 

of  sale  is  lost,  if  the  owner  cannot  witli 
tMngncommon.  reasonable  diligence  be  found,  or  if  he 
lyon  sale  may  refuses,  upon  demand,  to  pay  the  lawful 

charges  of  the  finder,  the  finder  may 
sell  it— 

11 
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(1)  when  the   thing  is  in  danger   of  perishing  or  of 
losing  the  greater  part  of  its  value,  or, 

(2)  when  the  lawful  charges  of  the  finder,  in  respect 
of  the  thing  found,  amount  to  two-thirds  of  its  va^e. 

170.  Where  the  bailee  has,   in   accordance  with  the 

purpose  of  the  bailment,  rendered  any 
cufarSn.  *'  service  involving  the  exercise  of  labour 

or  skill  in  respect  of  the  goods  bailed,  he 
has,  in  the  absence  of  a  contract  to  the  contrary,  a  right 
to  retain  such  goods  until  he  receives  due  remuneration 
for  the  services  he  has  rendered  in  respect  of  them. 

Illustrations. 

(a.)  A  delivers  a  rough  diamond  to  B,  a  jeweller,  to  be 
cut  and  polished,  which  is  accordingly  done.  B  is  entitled 
to  retain  the  stone  till  he  is  paid  for  the  services  he  has 
rendered. 

(6.)  A  gives  cloth  to  B,  a  tailor,  to  make  into  a  coat.  B 
promises  A  to  deliver  the  coat  as  soon  as  it  is  finished,  and 
to  give  A  three  months'  credit  for  the  price.  B  is  not  entitled 
to  retain  the  coat  until  he  is  paid. 

171.  Bankers,    factors,   wharfingers,    attorneys  of   a 

High  Court  and  policy-brokers  may,  in 
blnKS,  fact-  the  absence  of  a  contract  to  the  contrary, 
o  r  s,  w  h  a  r-  retain  as  a  security  for  a  general  balance 
fingers,  attor-  of  account,  any  goods  bailed  to  them  ;  but 
brokers.  n°  other  persons  have  a  right  to  retain,  as 

a  security  for  such  balance,  goods  bailed 
to  them,  unless  there  is  an  express  contract  to  that  effect. 

BAILMENT  OF  PLEDGES. 

172.  The  bailment  of  goods   as   security  for  payment 
•Pledge '  lpaw-     °^  a  debt  or  performance    of  a  promise  is 

nor,'  and  'paw-  called  'pledge'.  The  bailor  is  in  this  case 
nee'  defined.  called  the  'pawnor'.  The  bailee  is  called 
the  'pawnee'. 

173.  The  pawnee   may  retain  the  goods  pledged,  not 

Pawnee's  right'    only  for  payment  of  the   debt  or  the  per- 

of  retainer.          formance   of    the    promise,    but   for  the 

interest  of  the  debt,  and  all  necessary  expenses  incurred 
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by  him  in  respect  of  the  possession  or  for  the  preserva- 
tion of  the  goods  pledged. 

% 

174.    The  pawnee    shall   not,   in  the    absence   of    a 

Pawnee  not  to  contract  to  that  effect,    retain  the  goods 

retain  for  debt  pledged  for  any  debt   or  promise   other 

SS^WfS  than  the  debt  or  promise  for  which  they 

which  goods  are  pledged  ;    but  such  contract,  in   the 

pledged.  absence     of    anything  •  to  the    contrary, 

Presumption  ghall  be  presumed  in  regard  to   subsequent 

:  advances  made  by  the  pawnee.    ' 


Pawnee's  right        175.     The  pawnee  is  entitled  to  receive 
as  to  extraordi-    from  the   pawnor   extraordinary  expenses 

SrredXpenSeS    incurred  by  him  for  the.  preservation  of 
the  goods  pledged. 

176.  If  the  pawnor  makes  default  in  payment  of  the 
Pawnee's  right     debt,   or   performance,   at  the    stipulated 

where  pawnor  time,  of  the  promise,  in  respect  of  which 
**  the  goods  were  pledged,  the  pawnee  may 
bring  a  suit  against  the  pawnor  upon  the  debt  or  promise, 
and  retain  the  goods  pledged  as  a  collateral  security  ;  or  he 
may  sell  the  thing  pledged,  on  giving  the  pawnor  reason- 
able notice  of  the  sale. 

If  the  proceeds  of  such  sale  are  less  than  the  amount 
due  in  respect  of  the  debt  or  promise,  the  pawnor  is  still 
liable  to  pay  the  balance.  If  the  proceeds  of  the  sale 
are  greater  than  the  amount  so  due,  the  pawnee  shall  pay 
over  the  surplus  to  the  pawnor. 

177.  If  a  time  is  stipulated  for  the   payment  of  the 
Defaul  ting    debt,  or  performance  of  the  promise,  for 

pawnor's  right  which  the  pledge  is  made,  and  the  pawnor 
makes  default  in  payment  of  the  ^debt  or 
performance  of  the  promise  at  the  stipulated  time,  he 
may  redeem  the  goods  pledged  at  any  subsequent  time 
before  the  actual  sale  of  them  ;  but  he  must,  in  that 
case,  pay,  in  addition,  any  expenses  which  have  arisen 
from  his  default. 
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178.  A  person  who  is  in  possession  of  any  goods, 
or  of  any  bill  of  lading,  dock-warrant, 
sesso/of  goods"  warehouse-keeper's  certificate,  wharfin- 
or  of  document-  ger's  certificate,  or  warrant  or  order  for 
ary  title  to  goods,  delivery,  or  any  other  document  of  title 
to  goods,  may  make  a  valid  pledge  of  such  goods,  or 
documents  :  Provided  that  the  pawnee  acts  in  good  faith, 
and  under  circumstances  which  are  not  such  as  to  raise 
a  reasonable  presumption  that  the  pawnor  is  acting 
improperly: 

Provided  also  that  such  goods  or  documents  have  not 
been  obtained  from  their  lawful  owner,  or  from  any 
person  in  lawful  custody  of  them,  by  means  of  an  offence 
or  fraud. 

Pledge  where  l™-  Where  a  person  pledges  goods  in 
pledger  has  only  which  he  has  only  a  limited  interest,  the 

terest111^    in~    PledSe  is  valid  to  ti16   extent  of  that  in- 
terest. 

SUITS  BY  BAILEES  OR  BAILORS  AGAINST 
WRONG-DOERS. 

180.  If  a  third  person  wrongfully  deprives  the  bailee 
Suit  by  bailor  °f  the  use  or  possession  of  the  goods 
or  bailee  against  bailed,  or  does  them  any  injury,  the  bailee 
wrong-doer.  jg  entitled  to  use  such  remedies  as  the 
owner  might  have  used  in  the  like  case  if  no  bailment 
had  been  made  ;  and  either  the  bailor  or  the  bailee  may 
bring  a  suit  against  a  third  person  for  such  deprivation 
Or  injury. 

181.  Whatever  is  obtained  by  way  of 
me^tP°orf *  relief  relief  or  compensation  in  any  such  suit 
or  compensa-  shall,  as  between  the  bailor  and  the  bailee, 
tion  obtained  fa  dealt  with  according  to  their  respective 
by  8uch  suits, 
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CHAPTER  X. 

AGENCY. 
APPOINTMENT  AND  AUTHORITY  OF  AGENTS. 

182.  An  'agent'  is  a  person  employed  to  do*  any  act 
'Agent'   and    ^or  anotner>   or  to   represent    another  in 

'principal'     de-    dealings  with  third  persons.     The  person 
fined-  for  whom  such   act  is  done,  or  who  is  so 

represented,  is  called  the  'principal'. 

183.  Any    person  who  is   of    the   age   of    majority 

according  to  the  law  to  which  he  is  subject, 
pioyha°genty  em"    and  wno  is  of  sound  mind,   may   employ 
an  agent. 

184.  As  between  the  principal  and  third  persons,  any 

Who  may  be  an     PerS°n     T7-  *GCO™    ™   ag6ntj     bl?  .D° 
agent.    '  person  who  is  not  of  the  age  o±  majority 

and  of  sound  mind  can  become  an  agent,  so 
as  to  be  responsible  to  his  principal  according  to  the 
provisions  in  that  behalf  herein  contained. 

Consideration  185.  No  consideration  is  necessary  to 
not  necessary.  create  an  agency. 

Agent's  autho- 
rity may  be  ex-        186.     The  authority   of  an  agent   may 
pressed  or  im-    be  expressed  or  implied. 

187.    An  authority  is  said  to  be  express  when  it  is 

Definitions  of    given  by  words  spoken   or  written.     An 

express  and  im-    authority  is  said  to  be  implied  when  it  is 

d  authority.     to  be  inferred   from  the  circurastances  of 

the  case  ;  and  things  spoken  or  written,  or  the   ordinary 

course  of  dealing,  may  be  accounted  circumstances  of  the 

case. 

Illustration. 

A  owns  a  shop  in  Serampore,  living  himself  in  Calcutta, 
and  visiting  the  shop  occasionally.  The  shop  is  managed  by 
B,  and  he  is  in  the  habit  of  ordering  goods  from  0  in  the 
name  of  A  for  the  purposes  of  the  shop,  and  of  paying  for 
them  out  of  A'a  funds  with  A's  knowledge.  B  has  an 


166  THE  INDIAN  CONTRACT  ACT.        [  SECS.  187-190. 

implied  authority  from  A  to  order  goods  from  C  in  the  name 
of  A  for  the  purposes  of  the  shop. 

Extent  o  f  188.  An  agent,  having  an  authority  to 
agent's  autho-  do  an  act,  has  authority  to  do  every  lawful 
rity-  thing  which  is  necessary  in  order  to  do 

such  act. 

An  agent  having  an  authority  to  carry  on  a  business, 
has  authority  to  do  every  lawful  thing  necessary  for  the 
purpose,  or  usually  done  in  the  course,  of  conducting 
such  business. 

Illustrations. 

(a.)  A  is  employed  by  B,  residing  in  London,  to  recover 
at  Bombay  a  debt  due  to  B,  A  may  adopt  any  legal  process 
necessary  for  the  purpose  of  recovering  the  debt,  and  may 
give  a  valid  discharge  for  the  same. 

(6.)  A  constitutes  B  his  agent  to  carry  on  his  business  of 
a  ship-builder.  B  may  purchase  timber  and  other  materials, 
and  hire  workmen,  for  the  purpose  of  carrying  on  the 
business. 

189.  An  agent  has  authority,  in  an   emergency,  to  do 

Agent's  autho-      a^  SUC^  acts  ^Or  t^ie   Pul'Pose  of  protecting 

nty  in  an  emer-  his  principal  from  loss  as  would  be  done 
gency.  by  a  person  of  ordinary  prudence,  in  his 

own  case,  under  similar  circumstances. 

Illustrations, 

(a.)  An  agent  for  sale  may  have  goods  repaired  if  it  be 
necessary, 

(6.)  A  consigns  provisions  to  B  at  Calcutta,  with  directions 
to  send  them  immediately  to  C,  at  Cuttack.  B  may  sell  the 
provisions  at  Calcutta,  if  they  will  not  bear  the  journey  to 
Cuttack  without  spoiling. 

SUB-AGENTS. 

190.  An   agent  cannot   lawfully  employ   another  to 
When     agent    perform  acts  which  he  has  expressly  or 

cannot  delegate,  impliedly  undertaken  to  perform  per- 
sonally, unless  by  the  ordinary  custom  of  trade  a  sub- 
agent  may,  or,  from  the  nature  of  the  agency,  a  sub-agent 
must,  be  employed. 
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191.    A  'sub-agent'  is  a  person  employed  by,  and  acting 

Sub-agent' de-    under  the  control   of,  the   original  agent 

in  the  business  of  the  agency. 

192.  Where  a  sub-agent  is  properly  ap- 
pointed, the  principal  is,  so  far  as  regards 
third  persons,  represented  by  the  sub-agent, 
and  is  bound  by  and  responsible  for  his  acts, 
as  if  he  were  an  agent  originally  appointed 
by  the  principal. 

The  agent  is  responsible  to  the  principal 
for  the  acts  of  the  sub-agent  : 

The  sub-agent  is  responsible  for  his  acts 
to  the  agent,  but  not  to  the  principal, 
except  in  cases  of  fraud  or  wilful  wrong. 


fined. 


Representation 
of  principal  by 
sul>agent  pro- 
perly appoint- 
ed. 


Agent's 
ponsibility 
sub-agent. 


res- 
for 


Sub-agent's  res 
ponsibility. 


193. 


Agent's  res- 
ponsibility for 
sub-agent  a  p- 
pointed  without 
authority. 


Where  an  agent,  without  having  authority  to  do 
so,  has  appointed  a  person  to  act  as  a  sub- 
agent,  the  agent  stands  towards  such  person 
in  the  relation  of  a  principal  to  an  agent, 
and  is  responsible  for  his  acts  both  to  the 
principal  and  to  third  persons ;  the  prin- 
cipal is  not  represented  by  or  responsible  for  the  acts  of 
the  person  so  employed,  nor  is  that  person  responsible  to 
the  principal. 

194.  Where  an  agent,  holding  an  express  or  implied 
Relation  be-  authority  to  name  another  person  to  act 
for  the  principal  in  the  business  of  the 
agency,  has  named  another  person  accord- 
ingly, such  person  is  not  a  sub-agent,  but 
an  agent  of  the  principal  for  such  part  of 
the  business  of  the  agency  as  is  entrusted 


tween  principal 
and  person  duly 
appointed  b  y 
agent  to  act  in 
business  of 
agency. 

to  him. 


Illustrations. 


(a.)  A  directs  B,  his  solicitor,  to  sell  his  estate  by  auction, 
and  to  employ  an  auctioneer  for  the  purpose.  B  names  C, 
an  auctioneer,  to  conduct  the  sale.  C  is  not  a  sub-agent,  but 
is  A's  agent  for  the  conduct  of  the  sale. 

(b.)  A  authorizes  B,  a  merchant  in  Calcutta,  to  recover 
the  monies  due  to  A  from  C  &  Co.  B  instructs  D,  a  solicitor, 
to  take  legal  proceedings  against  C  &  Co.  for  the  recovery  of 
the  money,  1)  is  not  a  sub-agent,  but  is  solicitor  for  A, 
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195.     In  selecting  such  agent  for  his  principal,  an  agent 

Agent's  duty    is   bound   to  exercise  the  same  amount  of 

in  naming  such     discretion   as   a  man  of  ordinary  prudence 

would  exercise  in  his  own  case  ;  and,  if  he 

does   this,   he  is  not  responsible  to  the  principal  for  the 

acts  or  negligence  of  the  agent  so  selected. 

Illustrations. 

(a.)  A  instructs  B,  a  merchant,  to  buy  a  ship  for  him.  B 
employs  a  ship- surveyor  of  good  reputation  to  choose  a  ship 
for  A.  The  surveyor  makes  the  choice  negligently  and  the 
ship  turns  out  to  be  unseaworthy  and  is  lost.  B  is  not,  but 
the  surveyor  is,  responsible  to  A. 

(6.)  A  consigns  goods  to  B,  a  merchant,  for  sale.  B,  in 
due  course,  employs  an  auctioneer  in  good  credit  to  sell  the 
goods  of  A,  and  allows  the  auctioneer  to  receive  the  proceeds 
of  the  sale.  The  auctioneer  afterwards  becomes  insolvent 
without  having  accounted  for  the  proceeds.  B  is  not  respon- 
sible to  A  for  the  proceeds. 

RATIFICATION. 

196.  Where  acts  are  done  by  one  person  on  behalf  of 
Right  of  person  another,  but  without  his  knowledge  or 
Kim  without  authority,  he  may  elect  to  ratify  or  to 
his  authority.  disown  such  acts.  t  he  ratiry  them,  the 
Effect  of  rati-  same  effects  will  follow  as  if  they  had 
fication.  been  performed  by  his  authority. 

Ratification  197.  Ratification  may  be  expressed  or 
may  be  express-  may  be  implied  in  the  conduct  of  the  per- 
ed  or  implied.  son  OQ  wnose  behalf  the  acts  are  done. 

Illustrations. 

(a.)  A,  without  authority,  buys  goods  for  B.  Afterwards 
B  sells  them  to  C  on  his  own  account  ;  B's  conduct  implies 
a  ratification  of  the  purchase  made  for  him  by  A, 

(6.)  A,  without  B's  authority,  lends  B's  money  to  C. 
Afterwards  B  accepts  interest  on  the  money  from  C.  B's 
conduct  implies  a  ratification  of  the  loan. 

Knowledge  re-  198-  No  valid  ratification  can  be  made 
quisite  to  valid  "by  a  person  whose  knowledge  of  the  facts 
ratification.  Of  t^e  case  jg  materially  defective. 
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Effect  of  ratify-        199.     A  person   ratifying  any  unautho- 

rizged  actafor^-     rized  act  done  on  his   behalf   ratifies  the 
ing  part   of  a    whole   of   the  transaction  of  which  such 
act  formed  a  part, 

200.  An  act  done  by  one  person  on  behalf  of  another, 

without  such  other  person's  authority, 
SSSSRS."  which>  if  done  wi*h  authority,  would  have 
act  cannot  in-  the  effect  of  subjecting  a  third  person  to 
Ion6  tWrd  Pef"  damages,  or  of  terminating  any  right  or 

interest  of  a  third  person,  cannot,  by 
ratification,  be  made  to  have  such  effect. 

Illustrations. 

(a.)  A,  not  being  authorized  thereto  by  B,  demands,  on 
behalf  of  B,  the  delivery  of  a  chattel,  the  property  of  B,  from 
C  who  is  in  possession  of  it.  This  demand  cannot  be  ratified 
by  B,  so  as  to  make  C  liable  for  damages  for  his  refusal  to 
deliver. 

(6.)  A  holds  a  lease  from  B,  terminable  on  three  months' 
notice.  C,  an  unauthorized  person,  gives  notice  of  termina- 
tion to  A.  The  notice  cannot  be  ratified  by  B,  so  as  to  be 
binding  on  A. 

REVOCATION  OF  AUTHORITY. 

201.  An  agency  is  terminated  by  the  principal  revok- 

ing  his  authority  ;  or  by  the  agent  re- 
agency  na  nouncing  the  business  of  the  agency  ;  or 

by  the  business  of  the  agency  being  com- 
pleted ;  or  by  either  the  principal  or  agent  dying  ^  or 
becoming  of  unsound  mind  ;  or  by  the  principal  being 
adjudicated  an  insolvent  under  the  provisions  of  any 
Act  for  the  time  being  in  force  for  the  relief  of  insolvent 
debtors. 

202.  Where  the   agent  has  himself  an  interest  in  the 

property  which  forms   the   subject-matter 
i°he£    of    the   agency,    the  agency    cannot,     in 


agent   has    an    the  absence    of    an    express    contract,  be 
iert-matter  8Ub"    terminated    to     the     prejudice     of     such 


interest. 
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Illustrations. 

(a.)  A  gives  authority  to  B  to  sell  A's  land,  and  to  pay 
hircself,  out  of  the  proceeds,  the  debts  due  to  him  from  A, 
A  cannot  revoke  this  authority,  nor  can  it  be  terminated  by 
his  insanity  or  death. 

(6,)  A  consigns  1,000  bales  of  cotton  to  B,  who  has  made 
advances  to  him  on  such  cotton,  and  desires  B  to  sell  the 
cotton,  and  to  repay  himsel  f  out  of  the  price  the;  amount  of 
his  own  advances.  A  cannot  revoke  this  authority,  nor  is  it 
terminated  by  his  insanity  or  death. 

203.  The  principal  may,  save  as  is  otherwise  provided 
.by    the    last    preceding    section,    revoke 

J^enr  eTo  k  e  tb-e  authority  given  to  his  agent  at  any 
agent's  autho-  time  before  the  authority  has  been  exercised 
rity-  so  as  to  bind  the  principal. 

204.  The  principal  cannot  revoke  the   authority  given 
Rev  ca  t  •         *°  k*s  a^ent  a^ter  tne  authority  has  been 

where  authority  Partly  exercised,  so  far  as  regards  such 
has  been  partly  acts  and  obligations  as  arise  from  acts 
exercised.  already  done  in  the  agency. 

Illustrations. 

(a,)  A  authorizes  B  to  buy  1,000  bales  of  cotton  on 
account  of  A,  and  to  pay  for  it  out  of  A's  moneys  remaining 
in  B's  hands.  B  buys  1,000  bales  of  cotton  in  his  own  name, 
so  &s  to  make  himself  personally  liable  for  the  price.  A 
cannot  revoke  B's  authority  so  far  as  regards  payment  for 
the  cotton, 

(6.)  A  authorizes  B  to  buy  1,000  bales  of  cotton  on  account 
of  A,  and  to  pay  for  it  out  of  A's  moneys  remaining  in  B's 
hands.  B  buys  1,000  bales  of  cotton  in  A's  name,  and  so 
as  not  to  render  himself  personally  liable  for  the  price,  A 
can  revoke  B's  authority  to  pay  for  the  cotton. 

205.  Where   there  is  an   express   or  implied   contract 

that  the  agency  should  be  continued  for 
any  period  of  time,  the  principal  must 

by  principal,  or  make  compensation  to  the  agent,  or  the 
aoent  to  tne  principal,  as  the  case  may  be, 
for  any  previous  revocation  or  renunciation 

of  the  agency  without  sufficient  cause. 
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206.    Reasonable  notice  must  be  given  of  such  revoca- 

Notice  of  re-    ti°n  Or  renunciation,  otherwise  the  damage 

vocation  or  re-    thereby  resulting  to  the  principal   or  the 

agent,  as    the  case  may  be,  must  be  made 

good  to  the  one  by  the  other. 

Revocation  and        207.     Revocation  and  renunciation  may 
renunciation    be  expressed  or  may   be  implied  in   the 

conciuct  of    the  Principal   or    agent  res- 

pectively. 

Illustration. 

A  empowers  B  to  let  A's  house.  Afterwards  A  lets  it 
himself.  This  is  an  implied  revocation  of  B's  authority. 

When   termi-  208.    The  termination  of  the  authority 

nation  of  agent's  of  an  agent   does  not,  so   far  as  regards 

effStitoa^ent  the  agent,  take   effect   before   it  becomes 

and  as  to  third  known  to  him,  or,  so  far  as  regards  third 

persons.  persons,  before  it  becomes  known  to  them. 

Illustrations. 

(a.)  A  directs  B  to  sell  goods  for  him,  and  agrees  to  give 
B  five  per  cent,  commission  on  the  price  fetched  by  the  goods, 
A  afterwards,  by  letter,  revokes  B's  authority.  B,  after  the 
letter  is  sent,  but  before  he  receives  it,  sells  the  goods  for  100 
rupees.  The  sale  is  binding  on  A,  and  B  is  entitled  to  five 
rupees  as  his  commission. 

(6.)  A,  at  Madras,  by  letter  directs  B  to  sell  for  him  some 
cotton  lying  in  a  warehouse  in  Bombay,  and  afterwards,  by 
letter,  revokes  his  authority  to  sell,  and  directs  B  to  send  the 
cotton  to  Madras.  B,  after  receiving  the  second  letter,  enters 
into  a  contract  with  C,  who  knows  of  the  first  letter,  but  not 
of  the  second,  for  the  sale  to  him  of  the  cotton.  C  pays  B 
the  money,  with  which  B  absconds.  C's  payment  is  good  as 
against  A, 

(c,)  A  directs  B,  his  agent,  to  pay  certain  money  to  C. 
A  dies,  and  D  takes  out  probate  to  his  will.  B,  after  A's  death, 
but  before  hearing  of  it,  pays  the  money  to  C,  The  payment 
is  good  as  against  D,  the  executor. 
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209.  When  an   agency  is  terminated   by  the  principal 

dying  or  becoming  of  unsound  mind,  the 
onAgtSnad«oJ  agent  is  bound  to  take,  on  behalf  of  the 
of  agency  by  representatives  of  his  late  principal,  all 
principal's  death  reasonable  steps  for  the  protection  and 

preservation  of  the  interests  entrusted  to 

him. 

210.  The  termination  of  the   authority  of  an  agent 
Termination  of    causes   the    termination    (subject  to    the 

sub  -agent's    rules  herein   contained  regarding  the  ter- 
authority.  mination  of  an   agent's   authority)  of  the 

authority  of  all  sub- agents  appointed  by  him. 

AGENT'S  DUTY  TO  PBINCIPAL. 

211.  An  agent  is   bound  to   conduct  the  business  of 
Agent's  duty    n^s  principal  according  to  the   directions 

i  n   conducting     given  by  the  principal,    or,  in  the   absence 

nSCipal>SbUSi"  of  an?  such  directions?  according  to  the 
custom  which  prevails  in  doing  business 
of  the  same  kind  at  the  place  where  the  agent  conducts 
such  business.  When  the  agent  acts  otherwise,  if  any 
loss  be  sustained,  he  must  make  it  good  to  his  principal, 
and  if  any  profit  accrues,  he  must  account  for  it. 

Illustrations. 

(a.)  A,  an  agent  engaged  in  carrying  on  for  B  a  business, 
in  which  it  is  the  custom  to  invest  from  time  to  time,  at 
interest,  the  moneys  which  may  be  in  hand,  omits  to  make 
such  investment.  A  must  make  good  to  B  the  interest 
usually  obtained  by  such  investments. 

(6.)  B,  a  broker,  in  whose  business  it  is  not  the  custom 
to  sell  on  credit,  sells  goods  of  A  on  credit  to  C,  whose 
credit  at  the  time  was  very  high.  C,  before  payment,  becomes 
insolvent.  B  must  make  good  the  loss  to  A. 

212.  An  agent  is  bound  to   conduct  the  business   of 
Skin  and  dili-    the  agency  with  as  much  skill  as  is  generally 

gence  required  possessed  by  persons  engaged  in  similar 
business,  unless  the  principal  has  notice  of 
his  want  of  skill.  The  agent  is  always  bound  to  act 
with  reasonable  diligence,  and  to  use  such  skill  as  he 
possesses  ;  and  to  make  compensation  to  his  principal  in 
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respect  of  the  direct  consequences  of  his  own  neglect, 
want  of  skill,  or  misconduct,  but  not  in  respect  of  loss  or 
damage  which  are  indirectly  or  remotely  caused  by  such 
neglect,  want  of  skill,  or  misconduct. 

Illustrations. 

(a.)  A,  a  merchant  in  Calcutta,  has  an  agent,  B,  in 
London,  to  whom  a  sum  of  money  is  paid  on  A's  account, 
with  orders  to  remit.  B  retains  the  money  for  a  consider- 
able time.  A,  inconsequence  of  not  receiving  the  money, 
becomes  insolvent.  B  is  liable  for  the  money  and  interest 
from  the  day  on  which  it  ought  to  have  been  paid,  accord- 
ing to  the  usual  rate,  and  for  any  further  direct  loss — as, 
e,  g.,  by  variation  of  rate  of  exchange — but  not  further. 

(6.)  A,  an  agent  for  the  sale  of  goods,  having  authority 
to  sell  on  credit,  sells  to  B  on  credit,  without  making  the 
proper  and  usual  enquiries  as  to  the  solvency  of  B.  B,  at  the 
tune  of  such  sale,  is  insolvent.  A  must  make  compensation 
to  his  principal  in  respect  of  any  loss  thereby  sustained. 

(c.)  A,  an  insurance-broker  employed  by  B  to  effect  an 
insurance  on  a  ship,  omits  to  see  that  the  usual  clauses  are 
inserted  in  the  policy.  The  ship  is  afterwards  lost.  In  con- 
sequence of  the  omission  of  the  clauses  nothing  can  be 
recovered  from  the  underwriters.  A  is  bound  to  make  good 
the  loss  to  B. 

(d.)  A,  a  merchant  in  England,  directs  B,  his  agent  at 
Bombay,  who  accepts  the  agency,  to  send  him  100  bales  of 
cotton  by  a  certain  ship.  B,  having  it  in  his  power  to  send 
the  cotton,  omits  to  do  so.  The  ship  arrives  safely  in 
England.  Soon  after  her  arrival  the  price  of  cotton  rises. 
B  is  bound  to  make  good  to  A  the  profit  which  he  might  have 
made  by  the  100  bales  of  cotton  at  the  time  the  ship  arrived, 
but  not  any  profit  he  might  have  made  by  the  subsequent  rise. 

Agent's  ac-  213.  An  agent  is  bound  to  render  proper 
counts.  accounts  to  his  principal  on  demand. 

Agent's  duty  214«  It  is  the  duty  of  an  agent,  in  cases 
to  communicate  of  difficulty,  to  use  all  reasonable  diligence 
with  principal.  jn  communicating  with  his  principal,  and 
in  seeking  to  obtain  his  instructions. 
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215.  If  an  agent  deals  on  his  own  account  in  the  busi- 

ness of  the  agency,  without  first  obtaining 
cipai  w  hTn  ^e  consent  of  his  principal  and  acquainting 
agent  deals,  on  him  with  all  material  circumstances  which 
his  own  account,  }iave  come  to  fas  own  knowledge  on  the  sub- 

in      DUS1DGSS     Ol         •        ,       ,1  •         •        ••  ft        it         i 

agency  without  ject,  the  principal  may  repudiate  the  trans- 
principal's  -con-  action,  if  the  case  show,  either  that  any 
material  fact  has  been  dishonestly  con- 
cealed from  him  by  the  agent,  or  that  the  dealings  of  the 
agent  have  been  disadvantageous  to  him. 

Illustrations. 

(a.)  A  directs  B  to  sell  A's  estate.  B  buys  the  estate  for 
himself  in  the  name  of  C.  A,  on  discovering  that  B  has 
bought  the  estate  for  himself,  may  repudiate  the  sale,  if  he 
can  show  that  B  has  dishonestly  concealed  any  material  fact, 
or  that  the  sale  has  been  disadvantageous  to  him. 

(6.)  A  directs  B  to  sell  A's  estate.  B,  on  looking  over 
the  estate  before  selling  it,  finds  a  mine  on  the  estate  which 
is  unknown  to  A.  B  informs  A  that  he  wishes  to  buy  the 
estate  for  himself,  but  conceals  the  discovery  of  the  mine. 
A  allows  B  to  buy,  in  ignorance  of  the  existence  of  the 
mine.  A,  on  discovering  that  B  knew  of  the  mine  at  the 
time  he  bought  the  estate,  may  either  repudiate  or  adopt 
the  sale  at  his  option. 

216.  If  an   agent,   without    the    knowledge    of    his 
Prin  c  i  p  a  l  •  s    principal,    deals   in    the  business   of    the 

right  to  benefit  agency  on  his   own  account  instead  of  on 

gained  by  agent  account  of  his   principal,   the   principal  is  ' 

own  account  in  entitled  to  claim  from  the  agent  any  bene- 

busi ness    of  fit  which  may  have  resulted  to  him  from 

agency.  the  transaction. 

Illustration. 

A  directs  B,  his  agent,  to  buy  a  certain  house  for  him. 
B  tells  A  it  cannot  be  bought,  and  buys  the  house  for  himself. 
A  may,  on  discovering  that  B  has  bought  the  house,  compel 
him  to  sell  it  to  A  at  the  price  he  gave  for  it. 
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217.    An  agent  may  retain,   out  of  any  sums  received 
on  account   of  the  principal   in  the  busi- 

(/Stainer  out    ness   of  .the   agenc7>   a11   moneys  due  to 

o  f  s  u  m  s  re-  himself  in  respect  of  advances  made  or 
expenses  properly  incurred  by  him  in 
conducting  such  business,  and  also  such 

remuneration  as  may  be  payable  to  him  for  acting  as 

agent. 

.  218.  Subject  to  such  deductions,  the 
to  pay  sums  agent  'ia  bound  to  pay  to  his  principal 
received  for  all  sums  received  on  his  account. 

principal 

219.  In  the  absence  of  any  special  contract,  payment 
When  agent's  ^or  ^e  performance  of  any  act  is  not  due 
remunerat  ion  ta  the  agent  until  the  completion  of  such 
becomes  due.  act .  t>ut  an  agent  may  detain  moneys 
received  by  him  on  account  of  goods  sold,  although  the 
whole  of  the  goods  consigned  to  him  for  sale  may  not 
have  been  sold,  or  although  the  sale  may  not  be  actually 
complete. 

220.    An  agent  who  is  guilty  of  mis- 

tttfecUo*  remn-     conduct  in   the  business  of    the  agency, 

neration     for    is  not    entitled   to   any  remuneration   in 

c<^ducStSed  mifl.     respect  of  that  part  of  the  business  which 

he  has  misconducted. 

Illustrations. 

(a,)  A  employs  B  to  recover  1,00.000  rupees  from  C,  and 
to  lay  it  out  on  good  security.  B  recovers  the  1,00,000 
rupees  and  lays  out  90,000  rupees  on  good  security,  but  lays 
out  10,000  rupees  on  security  which  he  ought  to  have  known 
to  be  bad,  whereby  A  loses  2,000  rupees.  B  is  entitled  to 
remuneration  for  recovering  the  1,00000  rupees  and  for 
investing  the  90,000  rupees.  He  is  not  entitled  to  any 
remuneration  for  investing  the  10,000  rupees,  and  he  must 
make  good  the  2,000  rupees  to  B, 

(6,)  A  employs  B  to  recover  1,000  rupees  from  C,  Through 
B's  misconduct  the  money  is  not  recovered.  B  is  entitled 
to  no  remuneration  for  his  services,  and  must  make  good 
the  loss. 
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221.     In  the  absence  of  any  contract  to  the   contrary, 
an  agent  is  entitled  to  retain  goods,  papers, 
pffncipTl™     and  other   property,   whether  moveable  or 
goods    and    immoveable,   of  the  principal  received  by 
papers.  him,  until    the    amount    due    to   himself 

for  commission,   disbursements    and   services  in  respect 
of  the  same  has  been  paid  or  accounted  for  to  him. 

PKINCIPAL'S  DUTY  TO  AGENT. 

222.  The    employer    of    an    agent  is 
ind  e  m  n ifi e  d    bound  to  indemnify   him  against   the  con- 
against     con-     sequences  of  all  lawful  acts  done  by  such 
sequences      of    agent  in   exercise   of   the   authority  con- 
lawful  acts.             3        j  i  • 

terred  upon  him. 

Illustrations. 

(a.)  B,  at  Singapore,  under  instructions  from  A  of 
Calcutta,  contracts  with  C  to  deliver  certain  goods  to  him. 
A  does  not  send  the  goods  to  B,  and  C  sues  B  for  breach  of 
contract.  B  informs  A  of  the  suit,  and  A  authorizes  him  to 
defend  the  suit.  B  defends  the  suit,  and  is  compelled  to  pay 
damages  and  costs,  and  incurs  expenses.  A  is  liable  to  B 
for  such  damages,  costs  and  expenses. 

(&,)  B,  a  broker  at  Calcutta,  by  the  orders  of  A,  a  mer- 
chant there,  contracts  with  C  for  the  purchase  of  10  casks  of 
oil  for  A,  Afterwards  A  refuses  to  receive  the  oil,  and  C  sues 
B.  B  informs  A,  who  repudiates  the  contract  altogether. 
B  defends,  but  unsuccessfully,  and  has  to  pay  damages  and 
costs  and  incurs  expenses.  A  is  liable  to  B  for  such  damages, 
costs  and  expenses. 

223.  Where  one  person  employs  another 
Agent  to  be    to  do  an  act,  and  the  agent  does  the  act  in 

gna i nnst    con-    good  faith,  the  employer  is   liable  to  in- 

sequences  of  acts    demnify  the  agent  against  the  consequences 

dune    in    good     of  tnat  actj  though  it  cause  an  injury  to 

the  rights  of  third  persons. 

Illustrations. 

(a.)  A,  a  decree-holder  and  entitled  to  execution  of  B's 
goods,  requires  the  officer  of  the  Court  to  seize  certain  goods 
representing  them  to  be  the  goods  of  B.  The  officer  seizes 
the  goods,  and  is  sued  by  C,  the  true  owner  of  the  goods.  A 
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is  liable  to  indemnify  the  officer  for  the  sum  which  he  is  com- 
pelled to  pay  to  C,  in  consequence  of  obeying  A's  directions. 

(6.)  B,  at  the  request  of  A,  sells  goods  in  the  possession 
of  A,  but  which  A  had  no  right  to  dispose  of.  B  does  not 
know  this,  and  hands  over  the  proceeds  of  the  sale  to  A. 
Afterwards  C,  the  true  owner  of  the  goods,  snes  B  and  re- 
covers the  value  of  the  goods  and  costs.  A  is  liable  to  in- 
demnify B  for  what  he  has  been  compelled  to  pay  to  C,  and 
for  B'sown  expenses. 

224.    Where  one  person  employs  another  to  do  an  act 

Nonliabilit      wnicn    ig    criminal,  the   employer  is  not 

of  employer1  of    liable  to  the  agent,  either  upon  an  express 

agent  to  do  a    or  an  implied  promise  to  indemnify  him 

Criminal  act.         against  the  consequences  of  that  act. 

Illustrations. 

(a.)  A  employs  B  to  beat  C,  and  agrees  to  indemnify 
him  against  all  consequences  of  the  act.  B  thereupon  beats 
C,  and  has  to  pay  damages  to  C  for  so  doing.  A  is  not  liable 
to  indemnify  B  for  those  damages. 

(6.)  B,  the  proprietor  of  a  newspaper,  publishes,  at  A's 
request,  a  libel  upon  C  in  the  paper,  and  A  agrees  to  in- 
demnify B  against  the  consequences  of  the  publication,  and 
all  costs  and  damages  of  any  action  in  respect  thereof.  B  is 
sued  by  C  and  has  to  pay  damages,  and  also  incurs  expenses. 
A  is  not  liable  to  B  upon  the  indemnity. 

225.     The  principal  must  make  compen- 
in"    sation  to  his  agent  in  respect  of  injury 
jury  caused  by    caused  to   such  agent  by  the  principal's 

u£Tipa1'8  neg"  neslect  or  want  of  ski11- 

Illustration. 

A  employs  B  as  a  bricklayer  in  building  a  house,  and  puts 
up  the  scaffolding  himself.  The  scaffolding  is  unskilfully 
put  up,  and  B  is  in  consequence  hurt.  A  must  make  com- 
pensation to  B. 

EFFECT  OF  AGENCY  ON  CONTRACTS  WITH  THIRD 
PERSONS. 

226.    Contracts  entered  into   through    an   agent,  and 
12 
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obligations  arising  from   acts  done   by  an 
agent,   may    be  ^  enforced     in    the    same 
quences  of    manner,   and    will  have  the    same   legal 
tgets'8    con"     consequences    as    if    the    contracts     had 
been  entered  into   and  the  acts   done  by 
the  principal  in  person. 

Illustrations. 

(a.)  A  buys  goods  from  B,  knowing  that  he  is  an  agent 
for  their  sale,  but  rot  knowing  who  is  the  principal.  B's 
principal  is  the  person  entitled  to  claim  from  A  the  price  of 
the  goods,  and  A  cannot,  in  a  suit  by  the  principal,  set-off 
against  that  claim  a  debt  due  to  himself  from  B. 

(6.)  A,  being  B's  agent,  with  authority  to  receive  money 
on  his  behalf,  receives  from  C  a  sum  of  money  due  to  B,  C 
is  discharged  of  his  obligation  to  pay  the  eum  in  question 
to  B. 

227.  When  an  agent  does  more  than  he  is  authorized 

to  do,  and  when  the  part  of  what  he  does, 
far^d^when  which  is  within  his  authority,  can  be 
agent  exceeds  separated  from  the  part  which  is  beyond 
authority.  hjs  authority,  so  much  only  of  what  he 

does  as  is  within  his  authority  is  binding  as  between  him 
and  his  principal. 

Illustration. 

A,  being  owner  of  a  ship  and  cargo,  authorizes  B  to  procure 
an  insurance  for  4,000  rupees  on  the  ship.  B  procures  a  policy 
for  4,000  rupees  on  the  ship,  and  another  for  the  like  sum  on 
the  cargo.  A  is  bound  to  pay  the  premium  for  the  policy  on 
the  ship,  but  not  the  premium  for  the  policy  on  the  cargo. 

228.  Where  an  agent  does  more  than  he  is  authorized 

to  do,  and  what  he  does  beyond  the  scope 
bound  when  ex-  °f  &s  authority  cannot  be  separated 
cess  of  agent's  from  what  is  within  it,  the  principal 

sparable 1S  n0t    is    not    bound    to    recognize   the     trans- 
action. 

Illustration. 

A  authorizes  B  to  buy  500  sheep  for  him.  B  buys  500 
sheep  and  200  lambs  for  one  sum  of  6,000  rupees.  A  may 
repudiate  the  whole  transaction. 
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229.     Any  notice  given  to  or  information  obtained  by 
Consequences    the  agent,  provided  it  be  given  or  obtained 
of  notice  given    in  the  course  of  the  business  transacted  by 
him  for  the  principal,  shall,  as  between  the 
principal  and  third  parties,   have  the  same  legal  conse- 
quence  as  if    it  had  been  given  to  or  obtained  by  the 
principal. 

Illustrations. 

(a.)  A  is  employed  by  B  to  buy  from  C  certain  goods,  of 
which  C  is  the  apparent  owner,  and  buys  them  accordingly. 
In  the  course  of  the  treaty  for  the  sale,  A  learns  that  the 
goods  really  belonged  to  D,  hut  B  is  ignorant  of  that  fact,  B 
is  not  entitled  to  set-off  a  debt  owing  to  him  from  C  against 
the  price  of  the  goods. 

(6.)  A  is  employed  by  B  to  buy  from  C  goods  of  which  C 
is  the  apparent  owner.  A  was,  before  he  was  so  employed, 
a  servant  of  C,  and  then  learnt  that  the  goods  really  belonged 
to  D,  bat  B  is  ignorant  of  that  fact.  In  spite  of  the  know- 
ledge of  his  agent,  B  may  set-off  against  the  price  of  the 
goods  a  debt  owing  to  him  from  C. 

n*        230'     In  the  absence  of  an7  contract 
n  <r  be    that     effect,    an   agent  cannot  personally 
bound  by,  con-    enforce  contracts  entered  into  by  him   on 
JfjJfaS)*         behalf  of  his   principal,   nor  is  he  person- 
ally  bound  by  them. 

of  c?nStPtit°o        ?uch  a   contract  sha11  be  presumed  to 
contrary.  exist  in  the  following  cases  : — 

(1)     Where  the  contract  is  made  by  an  agent  for  the 

sale  or  purchase  of  goods  for  a  merchant  resident 

abroad : 
(2.)     Where  the  agent  does  not  disclose  the  name  of  his 

principal : 
(3.)     Where  the  principal,   though  disclosed,  cannot  be 

sued. 

231.     If  an  agent  makes  a  contract  with  a  person  who 

neither  knows,  nor  has  reason  to  suspect, 

partieftoa8con-    that    ne   is   an   agent,   his  principal  may 

tract  made  by    require  the  performance   of  the  contract ; 

cEsed  U0t  dlS"     kut  tlie   other    contractmg   Party   nas>   as 
against  the  principal,  the  same  rights  as 
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he  would  have  had  as  against  the  agent  if  the  agent  had 
been  principal. 

If  the  principal  discloses  himself  before  the  contract  is 
completed,  the  other  contracting  party  may  refuse  to  ful- 
fil the  contract,  if  he  can  show  that,  if  he  had  known  who 
was  the  principal  in  the  contract,  or  if  he  had  known  that 
the  agent  was  not  a  principal,  he  would  not  have  entered 
into  the  contract. 

232.     Where   one  man   makes  a  contract  with  another, 

Performance  neitner  knowing  nor  having  reasonable 
of  contract  with  ground  to  suspect  that  the  other  is  an  agent, 
agent  supposed  ^Q  principal  if  he  requires  the  perform- 

be  principal.       ance     Qf    ^     C(mtractj    can    only     obtain 

such  performance  subject  to  the  rights  and  obligations 
subsisting  between  the  agent  and  the  other  party  to  the 
contract. 

Illustration. 

A,  who  owes  500  rupees  to  B,  sells  1,000  rupees'  worth  of 
rice  to  B.  A  is  acting  as  agent  for  C  in  the  transaction,  hut 
B  has  no  knowledge  nor  reasonable  ground  of  suspicion  that 
such  is  the  case.  C  cannot  compel  B  to  take  the  rice  with- 
out allowing  him  to  set-off  A's  debt. 

Right  of  per-  233.  In  cases  where  the  agent  is  per- 
son dealing  sonally  liable,  a  person  dealing  with  mm 
8onhiiagunbleer"  ma^  either  him  or  his  principal,  or 

both  of  them,  liable. 

Illustration. 

A  enters  into  a  contract  with  B  to  sell  him  100  bales  of 
cotton,  and  afterwards  discovers  that  B  was  acting  as  agent 
for  C.  A  may  sue  either  B  or  C,  or  both,  for  the  price  of  the 
cotton. 

234.  When  a  person  who  has  made  a 
of  CinduqcUiTg  contract  with  an  agent  induces  the  agent  to 
agent  or  prin-  act  upon  the  belief  that  the  principal  only 
cipai  to  act  on  wju  be  neid  liable  or  induces  the  principal 
belief  that  _LI_-LT_C.LIJ  -LI 

principal  or  to  act  upon  the  belief  that  the  agent 
agent  will  be  only  will  be  held  liable,  he  cannot  after- 

wards  h°ld  liable  the  aSent  or  principal 
respectively. 
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235.  A  person  untruly  representing  himself  to  be  the 
Liability  o  f  authorized  agent  of  another,  and  thereby 
pretended  agent,  inducing  a  third  person  to  deal  with  him 
as  such  agent,  is  liable,  if  his  alleged  employer  does  not 
ratify  his  acts,  to  make  compensation  to.  the  other  in  res- 
pect of  any  loss  or  damage  which  he  has  incurred  by  so 
dealing. 

236.    A  person   with  whom  a  contract 
nas  been  eQtered  into  in  the  character  of 
agent,  not  enti-    agent,  is  not  entitled  to   require  the  per- 
d  to  perform-    f  ormance  of  it,  if  he  was  in  reality  acting, 
not  as  agent,  but  on  his  own  account. 

237.  When    an   agent  has,  without  authority,    done 
Liability  of    acts     or    incurred     obligations    to    third 

principal  in-  persons  on  behalf  of  his  principal,  the 
tffi agent'sun-  principal  is  bound  by  such  acts  or  obliga- 
authorized  acts  tions,  if  he  has  by  his  words  or  conduct 
were  authorized.  in(juced  such  third  persons  to  believe  that 
such  acts  and  obligations  were  within  the  scope  of  the 
agent's  authority. 

Illustrations. 

(a.)  A  consigns  goods  to  B  for  sale,  and  gives  him 
instructions  not  to  sell  under  a  fixed  price.  C,  being  ignorant 
of  B's  instructions,  enters  into  a  coat  race  with  B  to  buy  the 
goods  at  a  price  lower  than  the  reserved  price.  A  is  bound  by 
the  contract. 

(6.)  A  entrusts  B  with  negotiable  instruments  endorsed  in 
blank.  B  sells  them  to  C  in  violation  of  private  orders  from 
A.  The  sale  is  good. 

238.  Misrepresentations  made,   or  frauds  committed, 
Effect  on  agree-    ^7  agents  acting  in  the  course  of  their 
ment.'of  misre-    business  for  their  principals,  have  the  same 
presentation  or    effect  on  agreements  made  by  such  agents 
fraud  by  agent.     ag  if    guch   ^^presentations  or  frauds 
had  been  made  or    committed  by    the  principals  ;  but 
misrepresentations  made,  or  frauds  committed,  by  agents, 
in  matters  which  do  not  fall  within  their  authority,  do  not 
affect  their  principals. 
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Illustrations . 

(a.)  A,  being  B's  agent  for  the  sale  of  goods,  induces  C 
to  buy  them  by  a  misrepresentation,  which  he  was  not 
authorized  by  B  to  make.  The  contract  is  voidable,  as  be- 
tween B  and  C,  at  the  option  of  C, 

(6.)  A,  the  Captain  of  B's  ship,  signs  bills  of  lading  with- 
out having  received  on  board  the  goods  mentioned  therein. 
The  bills  of  lading  are  void  as  between  B  and  the  pretended 
consignor. 


CHAPTER  XL 
OF  PARTNERSHIP. 

239.  'Partnership'  is  the  relation  which  subsists 
between  persons  who  have  agreed  to 

defined^6  .  combine  their  property,  labour,  ^or  skill 
in  some  business,  and  to  share  the  profits 

thereof  between  them. 

Persons  who  have  entered  into  partner- 
ied<     ship  with  one  another  are  called  collective- 
ly a  '  firm.' 

Illustrations. 

(cO  A  and  B  buy  100  bales  of  cotton,  which  they  agree 
to  sell  for  their  joint  account ;  A  and  B  are  partners  in 
respect  of  such  cotton. 

(b.)  A  and  B  buy  100  bales  of  cotton,  agreeing  to  share 
it  between  them.  A  and  B  are  not  partners. 

(c.)  A  agrees  with  B,  a  goldsmith,  to  buy  and  furnish 
gold  to  B,  to  be  worked  up  by  him  and  sold,  and  that  they 
shall  share  in  the  resulting  profit  or  loss.  A  and  B  are 
partners. 

(</.)  A  and  B  agree  to  work  together  as  carpenters,  but 
that  A  shall  receive  all  profits  and  shall  pay  wages  to  B. 
A  and  B  are  not  partners. 

(e.)  A  and  B  are  joint  owners  of  a  ship,  This  cir- 
cumstance does  not  make  them  partners. 
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240.  A  loan  to  a  person   engaged  or  about  to  engage 

in  any  trade  or  undertaking,   upon  a  con- 

liJtaer*  by  ad*  tract  with.  8uch  Person  that  the  lender 
vancing  money  shall  receive  interest  *at  a  rate  varying 
for  share  of  pro-  ^fa  fae  profits,  or  that  he  shall  receive 
a  share  of  the  profits,  does  not,  of  itself, 
constitute  the  lender  a  partner,  or  render  him  responsible 
as  such. 

241.  In  the  absence  of  any   contract  to  the  contrary, 
Property  left    property  left  by  a  retiring  partner,  or  the 

in  business  by  representative  of  a  deceased  partner,  to 
"er^o'^deceasiExi  be  used  "*  *ne  business,  is  to  be  considered 
partner's  repre-  a  loan  within  the  meaning  of  the  last 
tentative.  preceding  section. 

242.  No  contract  for  the   remuneration   of  a  servant 

or  agent  of  any  person,  engaged  in  any 
alTnfremu-  trade  or  undertaking,  by  a  share  of  the 
nerated  by  share  profits  of  such  trade  or  undertaking  shall, 
^mJer*8'  n0t  *  °*  itsel/>  render  such  servant  or  agent 

responsible  as  a  partner  therein,  nor  give 
him  the  rights  of  a  partner, 

243.  No  person,  being  a  widow  or  child  of  a  deceased 
Widow  or  child    partner  of  a  trader,  and  receiving,  by  way 

of  deceased  part-     of  annuity,   a    proportion   of    the   profits 

nuityeoutVof  pro-     made  ^  such  trader  in  his  business,  shall, 
fits,  not  a  part-    by  reason  only  of  such  receipt,  be  deemed 
to  be  a    partner  of    such  trader,     or  be 
subject  to  any  liabilities  incurred  by  him. 

244.  No  person  receiving,  by  way  of  annuity  or  other- 
P  rson       •       wise?   a  portion  of  the  profits  of  any  busi- 

inge™rtioneiof  ness>  ™  consideration  of  the  sale  by  him 
profits  for  sale  of  the  good-will  of  such  business,  shall, 

afpStoe7m' n0t    by  reason  Onl7  of  such  receipt,  be   deemed 
to   be  a  partner  of  the  person  carrying  on 
such  business,  or  be  subject  to  his  liabilities. 

Res     nsibilit  2^'      A      PerSOn     wh°     lia8'     b>'     words 

of  person  lead^  spoken  or  written,  or  by  his  conduct,  led 
ing  another  to  another  to  believe  that  he  is  a  partner  in 
****  &  a  Particular  firm,  is  responsible  to  him  as  a 
partner  in  such  firm. 
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Liabilit     of  '  one     consenting    to    allow 

person   permit-    himself  to  be  represented  as  a  partner,  is 
ting  himself  to    liable,   as  such,  to  third  persons  who,  on 
aseaSnSeTte4    the  faith  thereof,  give  credit  to  the  part- 
nership. 

247.  A  person    who  is  under  the   age   of    majority 
Minor  partner    according  to  the  law  to  which  he  is  sub- 

not  personally  ject,  may  be  admitted  to  the  benefits  of 
sha/e  isbUt  ***  Partnership,  but  cannot  be  made  personally 
liable  for  any  obligation  of  the  firm  ;  but 
the  share  of  such  minor  in  the  property  of  the  firm  is 
liable  for  the  obligations  of  the  firm. 

248.  A  person  who  has  been  admitted  to  the  benefits 

of  partnership  under  the  age  of  majority, 
minor  partner  becomes,  on  attaining  that  age,  liable  for 
o  n  attaining  all  obligations  incurred  by  the  partnership 
majority.  since  he  was  so  admitted,  unless  he  gives 

public  notice,  within  a  reasonable  time,  of  his  repudiation 
of  the  partnership. 

249.  Every  partner  is  liable  for  all  debts  and  obligations 

incurred  while  he  is  a  partner  in  the  usual 
bmty^fOT^debta  course  °^  business  by  or  on  behalf  of  the 
of  partnership.8  partnership  ;  but  a  person  who  is  admitted 

as  a  partner  into  an  existing  firm  does  not 
thereby  become  liable  to  the  creditors  of  such  firm  for 
anything  done  before  he  became  a  partner. 

250.  Every  partner  is  liable  to   make  compensation 

to  third  persons  in  respect  of  loss  or 
bihtyto  third  damage  arising  from  the  neglect  or  fraud 
person  for  ueg-  of  any  partner  in  the  management  of  the 
coC-partnferUd  °f  business  of  the  firm. 

251.  Each  partner  who  does  any  act  necessary  for,  or 
Partner's     usually  done  in,  carrying   on  the   business 

power  to  bind  of  such  a  partnership  as  that  of  which  he 
co-partners.  jg  a  member,  binds  his  co-partners  to  the 
same  extent  as  if  he  were  their  agent  duly  appointed  for 
that  purpose. 
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Exception. — If  it  has  been  agreed  between  the  partners 
that  any  restriction  shall  be  placed  upon  the  power  of 
any  one  of  them,  no  act  done  in  contravention  of  such 
agreement  shall  bind  the  firm  with  respect  to  persons 
having  notice  of  such  agreement. 

Illustrations. 

(a.)  A  and  B  trade  in  partnership,  A  residing  in  England, 
and  B  in  India.  A  draws  a  bill  of  exchange  in  the  name  of 
the  firm.  B  has  no  notice  of  the  bill,  nor  is  he  at  all 
interested  in  the  transaction.  The  firm  is  liable  on  the  bill , 
provided  the  holder  did  not  know  of  the  circumstances  under 
which  the  bill  was  drawn. 

(6.)  A,  being  one  of  a  firm  of  solicitors  and  attorneys, 
draws  a  bill  of  exchange  in  the  name  of  the  firm  without 
authority.  The  other  partners  are  not  liable  on  the  bill. 

(c. )  A  and  B  carry  on  business  in  partnership  as  bankers. 
A  sum  of  money  is  received  by  A  on  behalf  of  the  firm.  A 
does  not  inform  B  of  such  receipt,  and  afterwards  A 
appropriates  the  money  to  his  own  use.  The  partnership  is 
liable  to  make  good  the  money. 

(rf.)  A  and  B  are  partners.  A,  with  the  intention  of 
cheating  B,  goes  to  a  shop  and  purchases  articles  on  behalf 
of  the  firm,  such  as  might  be  used  in  the  ordinary  course  of 
the  partnership  business,  and  converts  them  to  his  own 
separate  use,  there  being  no  collusion  between  him  and  the 
seller.  The  firm  is  liable  for  the  price  of  the  goods. 

252.     Where  partners  have  by  contract  regulated  and 

Ann  defined,  as  between  themselves,  their  rights 

contract  e<iefin-    an^   obligations,   such  contract  can  be  an- 

i  n  g    partners'    nulled  or  altered  only  by  consent  of  all  of 

Stions™1  °bU~    them»  which  consent  must  either  beex- 
pressed  or   be   implied    from    a  uniform 
course  of  dealing. 

Illustration. 

A,  B  and  C,  intending  to  enter  into  partnership,  execute 
written  articles  of  agreement,  by  which  it  is  stipulated  that 
the  nett  profits  arising  from  the  partnership  business  shall 
be  equally  divided  between  them.  Afterwards  they  carry 
on  the  partnership  business  for  many  years,  A  receiving 
one-half  of  the  nett  profits,  and  the  other  half  being  divided 
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equally  between  B  and  C.  All  parties  know  of  and  acquiesce 
in  this  arrangement.  This  course  of  dealing  supersedes  the 
provision  in  the  articles  as  to  the  division  of  profits. 

Rules  deter-  253.  In  the  absence  of  any  contract  to 
ne«?nm  i?taua  l  tne  contrary,  the  relations  of  partners  to 
relations,  where  each  other  are  determined  by  the  following 

no  contract    to      rnlp«?  • 

contrary. 

(1.)  All  partners  are  joint  owners  of  all  property 
originally  brought  into  the  partnership  stock, 
or  bought  with  money  belonging  to  the  part- 
nership, or  acquired  for  purposes  of  the  part- 
nership business.  All  such  property  is  called 
partnership  property.  The  share  of  each 
partner  in  the  partnership  property  is  the 
value  of  his  original  contribution,  increased 
or  diminished  by  his  share  of  profit  or  loss  : 

(2.)  All  partners  are  entitled  to  share  equally  in  the 
profits  of  the  partnership  business,  and  must 
contribute  equally  towards  the  losses  sustained 
by  the  partnership  : 

(3.)  Each  partner  has  a  right  to  take  part  in  the 
management  of  the  partnership  business  : 

(4.)  Each  partner  is  bound  to  attend  diligently  to  the 
business  of  the  partnership,  and  is  not  entitled  to 
any  remuneration  for  acting  in  such  business  : 

(5.)  When  differences  arise  as  to  ordinary  matters  con- 
nected with  the  partnership  business,  the 
decision  shall  be  according  to  the  opinion  of 
the  majority  of  the  partners  ;  but  no  change  in 
the  nature  of  the  business  of  the  partnership 
can  be  made,  except  with  the  consent  of  all 
the  partners  : 

No    person   can   introduce  a  new    partner    into 
a  firm  without  the  consent  of  all  the  partners  : 

(7.)    If,  from  any  cause  whatsoever,  any  member  of  a 

Partnership  ceases  to  be  so,  the  partnership  is 
issolved  as  betwen  all  the  other  members  : 
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(8.)  Unless  the  partnership  has  been  entered  into  for  a 
fixed  term,  any  partner  may  retire  from  it  at 
any  time  : 

(9.)  Where  a  partnership  has  been  entered  into  for  a 
fixed  term,  no  partner  can,  during  such  term,  re- 
tire, except  with  the  consent  of  all  the  partners, 
nor  can  he  be  expelled  by  his  partners  for  any 
cause  whatever,  except  by  order  of  Court : 

(10.)  Partnerships,  whether  entered  into  for  a  fixed  term 
or  not,  are  dissolved  by  the  death  of  any 
partner. 

When  Court  254.  At  the  suit  of  a  partner  the  Court 
may  dissolve  may  dissolve  the  partnership  in  the  f ollow- 

partnership.  ing  cageg  ._ 

(1.)     When  a  partner  becomes  of  unsound  mind  : 
(2.)     When  a  partner,  other  than  the  partner  suing,  has 
been  adjudicated  an  insolvent  under  any  law 
relating  to  insolvent  debtors  : 

(3.)  When  a  partner,  other  than  the  partner  suing,  has 
done  any  act  by  which  the  whole  interest  of 
such  partner  is  legally  transferred  to  a  third 
person : 

(4.)     When  any  partner  becomes  incapable  of  perform- 
ing  his  part  of  the  partnership  contract : 
(5.)     When  a  partner,  other  than  the  partner   suing,    is 
guilty  of  gross  misconduct  in  the  affairs  of  the 
partnership  or  towards  his  partners  : 
(6.)     When  the   business  of  the  partnership  can  only 

be  carried  on  at  a  loss. 

Dissolution  of  255.  A  partnership  is  in  all  cases  dis- 
prohibitio1?  of  solved  by  its  business  being  prohibited  by 
business,  law. 

256.     If  a  partnership  entered  into  for  a  fixed  term 

be  continued  after  such  term  has   expired, 

liSf±onfpa°rt:    the   rights   and  obligations  of  the  partners 

nera  in  partner-    will,  in  the  absence   of  any  agreement  to 

after  exnirnurf     tne  Contrai7>  remain  the  same  as  they  were 

term  forP which    at  the   expiration   of  the   term,   so  far  as 

it  was  entered    such  rights  and  obligations  can  be   applied 

to   a  partnership  dissolvable  at  the  will  of 

any  partner. 
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257.  Partners  are  bound  to  carry  on  the  business  of 
General  duties  the  partnership  for  the  greatest  common 
of  partners.  advantage,  to  be  just  and  faithful  to  each 
other,  and  to  render  true  accounts  and  full  information  of 
all  things  affecting  the  partnership  to  any  partner  or  his 
legal  representatives. 

Account,     t  o 

firm,  of  benefit        258.    A   partner  must  account  to    the 
fcmaTtoVioa     firm  for   an7  benefit  derived  from  a  trans- 
affecting   part-    action  affecting  the  partnership, 
nership. 

Illustrations. 

(a.)  A,  B  and  C  are  partners  in  trade.  C.  without  the 
knowledge  of  A  and  B,  obtains  for  his  own  sole  benefit  a 
lease  of  the  house  in  which  the  partnership  business  is 
carried  on.  A  and  B  are  entitled  to  participate,  if  they 
please,  in  the  benefit  of  the  lease. 

(6.)  A,  B  and  C  carry  on  business  together  in  partnership 
as  merchants  trading  between  Bombay  and  London.  D ,  a 
merchant  in  London,  to  whom  they  make  their  consignments, 
secretly  allows  C  a  share  of  the  commission  which  he 
receives  upon  such  consignments,  in  consideration  of  C's 
using  his  influence  to  obtain  the  consignments  for  him.  C  is 
liable  to  account  to  the  firm  for  the  money  so  received  by  him. 

259.  If  a  partner,  without  the  knowledge  and  consent 

of  the  other  partners,  carries  on  any  busi- 
firm,  of  partner  ness  competing  or  interfering  with  that  of 
carry  ing  on  the  firm,  he  must  account  to  the  firm  for 
n0eT8PetinS  busi'  all  profits  made  in  such  business,  and  must 

make  compensation  to  the  firm  for  any  loss 
occasioned  thereby. 

260.  A  continuing  guarantee,  given   either  to  a  firm 

or  to  a  third  person,  in  respect  of  the 
c o  n  t°in u'iVg  transactions  of  a  firm,  is,  in  the  absence  of 
guarantee  b  y  agreement  to  the  contrary,  revoked  as  to 
change  in  firm,  future  transactions  by  any  change  in  the 
constitution  of  the  firm  to  which,  or  in  respect  of  the 
transactions  of  which,  such  guarantee  was  given. 
Non-liability  of  261.  The  estate  of  a  partner  who  has 
deceased  part-  faG({  is  not?  in  the  absence  of  an  express 
?ub8SequSenteo£  agreement,  liable  in  respect  of  any  obliga- 
ligations.  tion  incurred  by  the  firm  after  his  death. 


SECS.  262-266.]  THE  INDIAN  CONTRACT  ACT.  189 

262.    Where  there  are  joint  debts  due  from  the  partner- 
ship, and  also  separate  debts  due  from  any 
Payment    o  f    partner,   the   partnership  property  must  be 
dXS,6rand  5    applied  in  the  first  instance  in  payment   of 
separate  debts,      the  debts  of  the  firm,  and  if  there  is  any 
surplus,  then  the   share   of  each   partner 
must  be  applied  in  payment  of  his  separate  debts  or  paid 
to  him.    The  separate  property  of  any  partner  must  be 
applied  first  in  the  payment  of  his  separate   debts,  and 
the  surplus   (if  any)  in  the  payment  of  the  debts  of  the 
firm. 

Continuance  of        263.    After  a  dissolution  of  partnership, 

and^obU  'tfras  *^e  ri#hts  and  obligations  of  the  partners 

after°   fisoiu-  continue  in  all  things  necessary  for  winding- 

tion.  up  the  business  of  the  partnership. 

*264.    Persons  dealing  with   a  firm  will  not  be  affected 
Notice  of    by  a  dissolution  of  which  no  public  notice 
dissolution.          has  been  given,  unless  they  themselves  had 
notice  of  such  dissolution. 

265.    In  the  absence  of  any  contract  to  the  contrary, 
after    the   termination  of   a    partnership, 
neretoappi^fc*    eacn  partner  or  his  representatives    may 
winding-up   by    apply  to  the  Court  to  wind  up  the  business  5 
32*2"  tf    of  the  firm,  to  provide   for  the  payment ^£^75 
partnership.         of  its  debts,  and  to  distribute  the  surplus 
according  to  the   shares  of  the  partners 
respectively. 

Explanation. — The  Court  in  this  section  means  a  Court 
not  inferior  to  the  Court  of  a  District  Judge  within  the 
local  limits  of  whose  jurisdiction  the  place  or  principal 
place  of  business  of  the  firm  is  situated. 

Limited-  266-     Extraordinary   partnerships,   such 

liability     part-  as    partnerships     with    limited     liability, 

porated8'  inCrt~  incorporated  partnerships,   and  joint-stock 

nerships,     and"  companies,    shall   be    regulated     by    the 

joint-stockcom-  law  for  the  time  being  in   force   relating 

Pftuie8-  thereto. 
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No.  and  ye*ar  of 
Statute. 

TITLE. 

Extent  of 
repeal. 
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cap.  3. 
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An  Act  for  prevention  of  Frauds  and 
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To  consolidate  and  amend  the  law  re- 
lating to  insolvent  debtors  in  India. 

Sections  1,  2, 
3,  4  and  17. 
Section  42. 

Acts. 


No.  and  year  of 
Act. 


TITLE. 


Extent  of 
repeal. 


Act     XIII     of 
1840. 


Act     XIV     of 

1840. 


Act  XX  of  1844. 


Act      XXI     of 

1848. 
Act  V  of  1866. 


Act  XV  of  1866. 


Act      VIII    of 
1867. 


An  Act  for  the  amendment  of  the  law 
regarding  factors,  by  extending  to 
the  territories  of  the  East  India  Com- 

Cy,  in  cases  governed  by  English 
,  the  provisions  "of  the  Stat.  4 
Geo.  iv,  c.  83,  as  altered  and  amended 
by  the  Stat.  6  Geo.  iv,  c.  94. 

An  Act  for  rendering  a  written  memo- 
randum necessary  to  the  validity  of 
certain  promises  and  engagements, 
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pany, in  cases  governed  by  English 
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An  A  ct  for  avoiding  Wagers 

An  Act  to  provide  a  summary  proce- 
dure on  bills  of  exchange,  and  to 
amend  in  certain  respects  the  com- 
mercial law  of  British  India. 

An  Act  to  amend  the  law  of  Partner- 
ship in  India. 

An  Act  to  amend  the  law  relating  to 
Horse-racing  in  India. 


The  whole. 


The  whole. 


The  whole. 


The  whole. 


Sections  9  & 

10. 


The  whole. 
The  whole. 
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SCHEDULE.— Enactments  repealed. 


THE 

SPECIFIC  RELIEF  ACT, 

No.  I  OF  1877. 

PASSED  BI  THE  GOVERNOR  GENERAL  OF  INDIA  IN  COUNCIL. 

(Received  the  assent  of  the  Governor-General  on  the  1th 
February  1877). 

An  Act  to   define  and   amend  the  law  relating 
to  certain  kinds  of  Specific  Relief. 

WHEREAS  it  is  expedient  to  define  and  amend  the  law 
relating  to  certain  kinds  of  specific  relief 
obtainable  in  civil  suits  ;  It  is  hereby  en- 


Preamble. 


acted  as  follows  :— 


PABT  I. 
PRELIMINARY 

1.     This  Act  may  be  called  "  The  Speci- 
•  Short  title.        fio  Relief  Act,  1877:" 

It  extends  to  the  whole  of  British  India,  except  the 
Scheduled     Districts    as    defined    in    Act 
Local  extent.       No>  XIV  Of  1874; 

Commence-        And  it  shall  come  into  force  on  the  first 
aient.  day  of  May  1877. 

2.    On  and  from  that  day   the  Acts  specified  in  the 
Repeal  of  en-    schedule  hereto  annexed  shall  be  repealed 
actments.  to    the     extent    mentioned    in    its    third 

column. 

interpretation-        3.    In  this  Act,  unless  there  be  something 
clause.  repugnant  in  the  subject  or  context, — 
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'trust'  includes  every  species     of    express,  implied, 
'  trust.'  or  constructive  fiduciary  ownership  : 

'trustee'  includes  every  person  holding,  expressly, 
by  implication,  or  constructively,  a  fiduciary 
character  : 

Illustrations. 

(a).  Z  bequeaths  land  to  A,  '  not  doubting  that  he  will  pay 
thereout  an  annuity  of  Rs.  1,000  to  B  for  his  life.'  A  accepts 
the  bequest.  A  is  a  trustee,  within  the  meaning  of  this  Act, 
for  B,  to  the  extent  of  the  annuity. 

(6).  A  is  the  legal,  medical,  or  spiritual  adviser  of  B.  By 
availing  himself  of  his  situation  as  such  adviser.  A  gains 
some  pecuniary  advantage  which  might  otherwise  have 
accrued  to  B.  A  is  a  trustee,  for  B,  within  the  meaning  of  this 
Act,  of  such  advantage. 

(c).  A,  being  B's  banker,  discloses  for  his  own  purpose  the 
state  of  B's  account.  A  is  a  trustee,  within  the  meaning  of 
this  Act,  for  B,  of  the  benefit  gained  by  him  by  means  of  such 
disclosure. 

(d).  A,  the  mortgagee  of  certain  leaseholds,  renews  the 
lease  in  his  own  name.  A  is  a  trustee,  within  the  meaning  of 
this  Act,  of  the  renewed  lease,  for  those  interested  in  the 
original  lease. 

(e).  A,  one  of  several  partners,  is  employed  to  purchase 
goods  for  the  firm.  A,  unknown  to  his  co-partners,  supplies 
them,  at  the  market-price,  with  goods  previously  bought  by 
himself  when  the  price  was  lower,  and  thus  makes  a  con- 
siderable profit.  A  is  a  trustee,  for  his  co-partners,  within 
the  meaning  of  this  Act,  of  the  profit  so  made. 

(/),  A,  the  manager  of  B's  indigo-factory,  becomes  agent 
for  C,  a  vendor  of  indigo-seed,  and  receives,  without  B's 
assent,  commission  on  the  seed  purchased  from  C  for  the 
factory.  A  is  a  trustee,  within  the  meaning  of  this  Act,  for 
B,  of  the  commission  so  received. 

(g}.  A  buys  certain  land  with  notice  that  B  has  already 
contracted  to  buy  it.  A  is  a  trustee,  within  the  meaning  of 
this  Act,  for  B,  of  the  land  so  bought. 

(A).  A  buys  land  from  B,  having  notice  that  C  is  in 
occupation  of  the  land.  A  omits  to  make  any  inquiry  as  to 
the  nature  of  C's  interest  therein,  A  is  a  trustee,  within 
the  meaning  of  this  Act,  for  C,  to  the  extent  of  that 
interest. 
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*  settlement '  means  any  instrument  ("other  than  a  will 
or  codicil  as  defined  by  the  Indian  Succes- 
sion Act)  whereby  the  destination  or  de- 
volution of  successive  interests  in  moveable  or  immove- 
able  property  is  disposed  of    or  is  agreed  to   be  dis- 
posed of  : 

and  all  words  occurring  in  this  Act,  which  are  defined 
Words  defined    in  the  Indian  Contract  Act,  1872,  shall  be 
in  Contract  Act.     deemed  to  h,ave  the  meanings  respectively 
assigned  to  them  by  that  Act. 

4.     Except  where  it  is    herein    otherwise    expressly 
enacted,    nothing    in    this    Act    shall    be 
Savings.  deemed— 

(a)  to  give  any  right  to  relief  in  respect  of  any  agree- 
ment which  is  not  a  contract ; 

(&)  to  deprive  any  person  of  any  right  to  relief,  other 
than  specific  performance,  which  he  may  have  under  any 
contract ;  or 

(c)  to  affect  the  operation  of  the  Indian  Registration 
Act  on  documents. 

reUe£        5-    Specific  relief  is  given— 

(a)  by  taking  possession  of  certain  property  and  deli- 
vering it  to  a  claimant ; 

(6)  by  ordering  a  party  to  do  the  very  act  which  he  is 
under  an  obligation  to  do  ; 

(c)  by  preventing  a  party  from  doing  that  which  he  is 
under  an  obligation  not  to  do  ; 

(d)  by  determining  and  declaring  the  rights  of  parties 
otherwise  than  by  an  award  of  compensation  ;  or 

(e)  by  appointing  a  Receiver. 

preventive  6.     Specific  relief  granted  under  clause  (c) 

relief.  of  section  5  is  called  preventive  relief. 

Relief  not  7-  Specific  relief  cannot  be  granted 
granted  to  en-  for  the  mere  purpose  of  enforcing  a  penal 
force  penal  law.  Jaw< 
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PART  II. 

OF   SPECIFIC  RELIEF. 


CHAPTER  I 

OF   RECOVERING  POSSESSION  OF  PROPERTY. 

(a)    Possession  of  Immoveable  Property. 

Recovery  of  8-  A  Person  entitled  to  the  possession 
specific  im-  of  specific  immoveable  property  may 
moveable  pro-  recover  it  in  the  manner  prescribed  by  the 
Code  of  Civil  Procedure. 

9.  If  any  person  is  dispossessed  without  his  consent 
Suit  by  person  of  immoveable  property  otherwise  than 
dispossessed  of  in  due  course  of  law,  he  or  any  person 
immoveable  pro-  claiming  through  him  may,  by  suit  insti- 
tuted within  six  months  from  the  date  of 
the  dispossession,  recover  possession  thereof,  notwith- 
standing any  other  title  that  may  be  set  up  in  such  suit. 

Nothing  in  this  section  shall  bar  any  person  from  suing 
to  establish  his  title  to  such  property  and  to  recover 
possession  thereof. 

No  suit  under  this  section  shall  be  brought  against 
the  Government. . 

No  appeal  shall  lie  from  any  order  or  decree  passed 
in  any  suit  instituted  under  this  section,  nor  shall  any 
review  of  any  such  order  or  decree  be  allowed. 

(b).     Possession  of  Moveable  Property. 

10.     A  person  entitled  to  the  possession 
Recovery  of     of  specific  moveable  property  may  recover 
Tty!6"    tne  same  in   tne  manner  prescribed  by  the 
Code  of  Civil  Procedure. 

Explanation  1. — A  trustee  may  sue  under  this  section 
for  the  possession  of  property  to  the  beneficial  interest 
in  which  the  person  for  whom  he  is  trustee  is  entitled. 

Explanation  2. — A  special  or  temporary  right  to  the 
present  possession  of  property  is  sufficient  to  support  a 
suit  under  this  section. 


SKCS.    10-11.]  THE   SPECIFIC  RELIEF  ACT.  201 

Illustrations. 

(a).  A  bequeaths  land  to  B  for  his  life,  with  remainder 
to  C.  A  dies-  B  enters  on  the  land,  but  C,  without  B's 
consent,  obtains  possession  of  the  title-deeds.  B  may  recover 
them  from  C. 

(6).  A  pledges  certain  jewels  to  B  to  secure  a  loan.  B 
disposes  of  them  before  he  is  entitled  to  do  so.  A,  without 
having  paid  or  tendered  the  amount  of  the  loan,  sues  B  for 
possession  pf  the  jewels.  The  suit  should  be  dismissed,  as  A 
is  not  entitled  to  their  possession,  whatever  right  he  may 
have  to  secure  their  safe  custody. 

(c).  A  receives  a  letter  addressed  to  him  by  B.  B  gets 
back  the  letter  without  A's  consent.  A  has  such  a  property 
therein  as  entitles  him  to  recover  it  from  B. 

(d).  A  deposits  books  and  papers  for  safe  custody  with  B. 
B  loses  them  and  C  finds  them,  but  refuses  to  deliver  them 
to  B  when  demanded.  B  may  recover  them  from  C,  subject 
to  C's  right,  if  any,  under  section  168  of  the  Indian  Contract 
Act,  1872. 

(e).  A,  a  warehouse-keeper,  is  charged  with  the  delivery 
of  certain  goods  to  Z,  which  B  takes  out  of  A's  possession. 
A  may  sue  B  for  the  goods. 

11.  Any  person  having  the  possession 
pe^n^in  pos-  or  control  of  a  particular  article  of  move- 
session,  not  as  able  property,  of  which  he  is  not  the 


rto  t0  deli*    owner?     mav    be    compelled     specifically 
entitled  to^iiS    to  deliver  it  to   the  person   entitled  to  its 
mediate   pos-    immediate  possession,  in  any  of  the  follow- 
ing cases  :  — 

(a)  when  the  thing  claimed  is  held  by  the  defendant 
as  the  agent  or  trustee  of  the  claimant  ; 

(6)  when  compensation  in  money  would  not  afford 
the  claimant  adequate  relief  for  the  loss  of  the  thing 
claimed  ; 

(c)  when   it  would  be  extremely  difficult  to  ascertain 
the  actual  damage  caused  by  its  loss  ; 

(d)  when   the  possession   of  the   thing  claimed   has 
been  wrongfully  transferred  from  the  claimant. 
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Illustrations 

of  clause  (a)— A,  proceeding  to  Europe,  leaves  his  furniture 
in  charge  of  B  as  his  agent  during  his  absence.  B,  without 
A's  authority,  pledges  the  furniture  to  C,  and  C,  knowing 
that  B  had  no  right  to  pledge  the  furniture,  advertises  it  for 
sale.  C  may  be  compelled  to  deliver  the  furniture  to  A,  for 
he  holds  it  as  A's  trustee. 

of  clause  (&)— Z  has  got  possession  of  an  idol  belonging  to 
A's  family,  and  of  which  A  is  the  proper  custodian.  Z  may 
be  compelled  to  deliver  the  idol  to  A. 

of  clause  (c) — A  is  entitled  to  a  picture  by  a  dead  painter 
and  a  pair  of  rare  China  vases.  B  has  possession  of  them. 
The  articles  are  of  too  special  a  character  to  bear  an  ascer- 
tainable  market-value.  B  may  be  compelled  to  deliver  them 
to  A. 

CHAPTER  II. 

OF  THE  SPECIFIC  PERFORMANCE  OF  CONTRACTS. 

(a).     Contracts  which  may  be  specifically  enforced. 

Cases  in  which  12-  Except  as  otherwise  provided  in 
s  p  e  c  i  fi  c  per.  this  chapter,  the  specific  performance  of 
formance  e  n  -  any  contract  may  in  the  discretion  of  the 
f orceable.  -,  J  .  ,  ,,  •7, 

Court  be  enforced — 

(a)  when  the  act  agreed  to  be  done  is  in  the  perform- 
ance, wholly  or  partly,  of  a  trust  ; 

(6)  when  there  exists  no  standard  for  ascertaining  the 
actual  damage  caused  by  the  non-performance  of  the  act 
agreed  to  be  done ; 

(c)  when  the  act  agreed  to  be  done  is  such  that  pecu- 
niary compensation  for  its   non-performance  would  not 
afford  adequate  relief;  or 

(d)  when  it  is  probable  that  pecuniary  compensation 
cannot  be  got  for  the  non-performance  of  the  act  agreed 
to  be  done. 

Explanation. — Unless  and  until  the  contrary  is  proved, 
the  Court  shall  presume  that  the  breach  of  a  contract  to 
transfer  immoveable  property  cannot  be  adequately  re- 
lieved by  compensation  in  money,  and  that  the  breach  of 
a  contract  to  transfer  moveable  property  can  be  thus 
relieved. 
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Illustrations 

of  clause  (a). — A  holds  certain  stock  in  trust  for  B.  A 
wrongfully  disposes  of  the  stock.  The  law  creates  an  obli- 
gation on  A  to  restore  the  same  quantity  of  stock  to  B,  and 
B  may  enforce  specific  performance  of  this  obligation. 

of  clause  (6) — A  agrees  to  buy,  and  B  agrees  to  sell,  a  pic- 
ture by  a  dead  painter  and  two  rare  China  vases.  A  may 
compel  B  specifically  to  perform  this  contract,  for  there  is  no 
standard  for  ascertaining  the  actual  damage  which  would  be 
caused  by  its  non-performance. 

of  clause  (c) — A  contracts  with  B  to  sell  him  a  house  for 
Es.  1,000.  B  is  entitled  to  a  decree  directing  A  to  convey  the 
house  to  him,  he  paying  the  purchase-money. 

In  consideration  of  being  released  from  certain  obligations 
imposed  on  it  by  its  Act  of  Incorporation,  a  railway -company 
contract  with  Z  to  make  an  archway  through  their  railway  to 
connect  lands  of  Z  severed  by  the  railway,  to  construct  a  road 
between  certain  specified  points,  to  pay  a  certain  annual  sum 
towards  the  maintenance  of  this  road,  and  also  to  construct  a 
siding  and  a  wharf  as  specified  in  the  contract.  Z  is  entitled 
to  have  this  contract  specifically  en-forced,  for  his  interest  in 
its  performance  cannot  be  adequately  compensated  for  by 
money  ;  and  the  Court  may  appoint  a  proper  person  to  super- 
intend the  construction  of  the  archway,  road,  siding  and 
wharf. 

A  contracts  to  sell,  and  B  contracts  to  buy,  a  certain  number 
of  railway-shares  of  a  particular  description.  A  refuses  to 
complete  the  sale.  B  may  compel  A  specifically  to  perform 
this  agreement,  for  the  shares  are  limited  in  number  and  not 
always  to  be  had  in  the  market,  and  their  possession  carries 
with  it  the  status  of  a  shareholder,  which  cannot  otherwise  be 
procured. 

A  contracts  with  B  to  paint  a  picture  for  B,  who  agrees  to 
pay  therefor  Rs,  1,000.  The  picture  is  painted.  B  is  entitled 
to  have  it  delivered  to  him  on  payment  or  tender  of  the  Rs. 
1,000. 

of  clause  (d), — A  transfers  without  endorsement,  but  for 
valuable  consideration,  a  promissory  note  to  B.  A  becomes 
insolvent,  and  C  is  appointed  his  assignee.  B  may  compel  C 
to  endorse  the  note,  for  C  has  succeeded  to  A's  liabilities,  and 
a  decree  for  pecuniary  compensation  for  not  endorsing  the  note 
would  be  fruitless. 
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13.  Notwithstanding    anything    contained    in    section 

.    56  of  the  Indian   Contract  Act,  a   contract 

Contracts    of-  •         -un       •  -r  i         _c_e 

which  the  sub-     ls  not  wholly  impossible   of  performance 
ject  has  partial-    because  a   portion   of    its   subject-matter, 
exist.6*86'      t0     existing  at  its    date,   has  ceased  to    exist 
at  the  time  of  the  performance. 

Illustrations. 

(a).  A  contracts  to  sell  a  house  to  B  for  a  lakh  of  rupees. 
The  day  after  the  contract  is  made,  the  house  is  destroyed  by 
a  cyclone.  B  may  be  compelled  to  perform  his  part  of  the 
contract  by  paying  the  purchase-money. 

(6).  In  consideration  of  a  sum  of  money  payable  by  B,  A 
contracts  to  grant  an  annuity  to  B  for  B's  life.  The  day  after 
the  contract  has  been  made,  B  is  thrown  from  his  horse  and 
killed.  B's  representative  may  be  compelled  to  pay  the 
purchase-money. 

14.  Where   a  party  to  a  contract  is  unable  to  perform 
Specific  per-     the  whole  of  his  part  of  it,    but  the   part 

formauceof  part  which  must  be  left  unperformed  bears  only 
where  "part^mi-  a  smaU  proportion  to  the  whole  in  value, 
performed  i  s  and  admits  of  compensation  in  money,  the 
Court  may,  at  the  suit  of  either  party, 
direct  the  specific  performance  of  so  much  of  the  con- 
tract as  can  be  performed,  and  award  compensation  in 
money  for  the  deficiency. 

Illustrations. 

(a).  A  contracts  to  sell  B  a  piece  of  land  consisting  of  100 
big  has.  It  turns  out  that  98  bighas  of  the  land  belong  to  A. 
and  the  two  remaining  bighas  to  a  stranger,  who  refuses  to 
part  with  them,  The  two  bighas  are  not  necessary  for  the  use 
or  enjoyment  of  the  98  bighas,  nor  so  important  for  such  use 
or  enjoyment  that  the  loss  of  them  may  not  be  made  good 
in  money.  A  may  be  directed  at  the  suit  of  B  to  convey  to  B 
the  98  bighas  and  to  make  compensation  to  him  for  not  con- 
veying the  two  remaining  bighas  ;  or  B  may  be  directed,  at 
the  suit  of  A,  to  pay  to  A  on  receiving  the  conveyance  and 
possession  of  the  land,  the  stipulated  purchase-money,  less  a 
sum  awarded  as  compensation  for  the  deficiency. 

(6).  In  a  contract  for  the  sale  and  purchase  of  a  house  and 
lands  for  two  lakhs  of  rupees,  it  is  agreed  that  part  of  the  fur- 
niture should  be  taken  at  a  valuation.  The  Court  may  direct 
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specific  performance  of  the  contract  notwithstanding  the  parties 
are  unable  to  agree  as  to  the  valuation  of  the  furniture,  and 
may  either  have  the  furniture  valued  in  the  suit  and  include  it 
in  the  decree  for  specific  performance,  or  may  confine  its  decree 
to  the  house. 

15.  Where  a  party  to  a  contract  is  unable  to  perform 
Specific  per-  the  whole  of  his  part  of  it,  and  the  part 
formance  of  part  which  must  be  left  unperformed  forms  a 
where U  art aun-  considerable  portion  of  the  whole,  or  does 
performed  i  s  not  admit  of  compensation  in  money,  he  is 
large.  not  entitled  to  obtain  a  decree  for  specific 

performance.  But  the  Court  may,  at  the  suit  of  the 
other  party,  direct  the  party  in  default  to  perform 
specifically  so  much  of  his  part  of  the  contract  as  he  can 
perform,  provided  that  the  plaintiff  relinquishes  all 
claim  to  further  performance,  and  all  right  to  compensa- 
tion, either  for  the  deficiency,  or  for  the  loss  or  damage 
sustained  by  him  through  the  default  of  the  de- 
f  endant. 

Illustrations. 

(a).  A  contracts  to  sell  to  B  a  piece  of  land  consisting  of 
100  bighas.  It  turns  out  that  50  bighas  of  the  land  belong 
to  A,  and  the  other  50  bighas  to  a  stranger,  who  refuses  to 
part  with  them.  A  cannot  obtain  a  decree  against  B  for  the 
specific  performance  of  the  contract ;  but  if  B  is  willing  to 
pay  the  price  agreed  upon,  and  to  take  the  50  bighas  which 
belong  to  A,  waiving  all  right  to  compensation  either  for  the 
deficiency  or  for  loss  sustained  by  him  through  A's  neglect  or 
default,  B  is  entitled  to  a  decree  directing  A  to  convey  those 
50  bighas  to  him  on  payment  of  the  purchase -money. 

(6),  A  contracts  to  sell  to  B  an  estate  with  a  house  and 
garden  for  a  lakh  of  rupees.  The  garden  is  important  for  the 
enjoyment  of  the  house.  It  turns  out  that  A  is  unable  to 
convey  the  garden.  A  cannot  obtain  a  decree  against  B  for 
the  specific  performance  of  the  contract ;  but  if  B  is  willing 
to  pay  the  price  agreed  upon,  and  to  take  the  estate  and  house 
without  the  garden,  waiving  all  right  to  compensation  either 
for  the  deficiency  or  for  loss  sustained  by  him  through  A's 
neglect  or  default,  B  is  entitled  to  a  decree  directing  A  to 
convey  the  house  to  him  on  payment  of  the  purchase- 
money, 
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16.     When  a  part  of  a  contract  which,  taken  by  itself, 
can  and  ought  to  be  specifically  performed, 
f  ormance  ofPin-     stands  on  a  separate  and  independent  foot- 
dependent  part    ing  from  another  part  of  the  same  contract 
which  cannot  or  ought  not  to  be  specifi- 
cally performed,  the  Court  may  direct  specific  perform- 
ance of  the  former  part. 

17.    The  Court    shall    not    direct  the 
cases  of  Specific     specific  performance  of  a  part  of  a  contract 
performance  of     except  in  cases  coming  under  one  or  other 
•contract.    Of  tne  tnree  jast  preceding  sections. 

,          18.     Where  a  person  contracts  to  sell  or 
rights™  agSrfst    let  certain  property,  having  only  an  imper- 
vendor  with  im-    f  ect  title  thereto,  the  purchaser  or  lessee  (ex- 
cept as  otherwise  provided  by  this  chapter) 
has  the  following  rights  : — 

(a)  if  the  vendor  or  lessor  has  subsequently  to  the  sale 
or  lease  acquired  any  interest  in  the  property,  the  pur- 
chaser or  lessee  may  compel  him  to  make  good  the  contract 
out  of  such  interest ; 

(6)  where  the  concurrence  of  other  persons  is  neces- 
sary to  validate  the  title,  and  they  are  bound  to  convey 
at  the  vendor's  or  lessor's  request,  the  purchaser  or  lessee 
may  compel  him  to  procure  such  concurrence  ; 

(c)  where  the  vendor  professes  to   sell  unincumbered 
property,  but  the   property  is  mortgaged  for  an  amount 
not  exceeding  the  purchase-money,  and  the  vendor  has 
in  fact  only  a  right  to  redeem  it,  the  purchaser  may  compel 
him  to  redeem  the  mortgage  and  to  obtain  a  conveyance 
from  the  mortgagee  ; 

(d)  where  the  vendor  or  lessor  sues  for   specific   per- 
formance of  the  contract,  and  the  suit  is  dismissed  on  the 
ground  of  his  imperfect  title,  the  defendant  has  a  right  to 
a  return  of  his  deposit  (if  any)  with  interest  thereon,  to 
his  costs  of  the  suit,  and  to  a  lien  for  such  deposit,  interest 
and  costs  on  the  interest  of  the  vendor  or  lessor  in  the 
property  agreed  to  be  sold  or  let. 
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19.  Any  person  suing  for  the  specific  performance  of 
Power  to  award  a  contract,  may  also  ask  for  compensation 
compensation  in  for  its  breach,  either  in  addition  to,  or  in 
certain  cases.  substitution  for,  such  performance. 

If  in  any  such  suit  the  Court  decides  that  specific 
performance  ought  not  to  be  granted,  but  that  there  is  a 
contract  between  the  parties  which  has  been  broken  by 
the  defendant  and  that  the  plaintiff  is  entitled  to  com- 
pensation for  that  breach,  it  shall  award  him  compensation 
accordingly. 

If  in  any  such  suit  the  Court  decides  that  specific 
performance  ought  to  be  granted,  but  that  it  is  not 
sufficient  to  satisfy  the  justice  of  the  case,  and  that  some 
compensation  for  breach  of  the  contract  should  also  be 
made  to  the  plaintiff,  it  shall  award  him  such  compensa- 
tion accordingly. 

Compensation  awarded  under  this  section  may  be 
assessed  in  such  manner  as  the  Court  may  direct. 

Explanation. — The  circumstance  that  the  contract  has 
become  incapable  of  specific  performance,  does  not 
preclude  the  Court  from  exercising'  the  jurisdiction 
conferred  by  this  section. 

Illustrations 

of  the  second  paragraph  : — A  contracts  to  sell  a  hundred 
maunds  of  rice  to  B.  B  brings  a  suit  to  compel  A  to  perform 
the  contract  or  to  pay  compensation.  The  Court  is  of  opinion 
that  A  has  made  a  valid  contract  and  has  broken  it,  without 
excuse,  to  the  injury  of  B,  but  that  specific  performance  is 
not  the  proper  remedy.  It  shall  award  to  B  such  compensa- 
tion as  it  deems  just. 

of  the  third  paragraph  :— A  contracts  with  B  to  sell  him  a 
house  for  Rs.  1,000,  the  price  to  be  paid  and  the  possession 
given  on  the  1st  January  1877.  A  fails  to  perform  his  part 
of  the  contract,  and  B  brings  his  suit  for  specific  performance 
and  compensation,  which  is  decided  in  his  favour  on  the 
1st  January  1878.  The  decree  may,  besides  ordering  specific 
performance,  award  to  B  compensation  for  any  loss  which  he 
has  sustained  by  A's  refusal. 

of  the  Explanation  : — A,  a  purchaser,  sues  B,  his  vendor, 
for  specific  performance  of  a  contract  for  the  sale  of  a  patent. 
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Before  the  hearing  of  the  suit,  the  patent  expires.  The 
Court  may  award  A  compensation  for  the  non-performance 
of  the  contract,  and  may,  if  necessary,  amend  the  plaint  for 
that  purpose. 

A  sues  for  the  specific  performance  of  a  resolution  passed  by 
the  Directors  of  a  public  company,  under  which  he  was  entitled 
to  have  a  certain  number  of  shares  allotted  to  him,  and  for 
compensation  for  the  non-performance  of  the  resolution.  All 
the  shares  had  been  allotted  before  the  institution  of  the  suit. 
The  Court  may,  under  this  section,  award  A  compensation 
for  the  non-performance. 

20.    A  contract,   otherwise   proper  to   be  specifically 

enforced,   may   be   thus  enforced,  though 

damages  'n'ot  °a    a  sum  ^e  namefl  m  it  as  the  amount  to  be 

bar  to   specific    paid  in   case  of  its  breach,   and  the  party 

performance.         jn  default  is  willing  to  pay  the  same. 

Illustration. 

A  contracts  to  grant  B  an  underlease  of  property  held  by 
A  under  C,  and  that  he  will  apply  to  C  for  a  license  necessary 
to  the  validity  of  the  underlease,  and  that,  if  the  license  is 
not  procured/A  will  pay  B  Us.  10,000.  A  refuses  to  apply 
for  the  license  and  offers  to  pay  B  the  Rs.  10,000.  B  is  never- 
theless entitled  to  have  the  contract  specifically  enforced  if 
C  consents  to  give  the  license. 

(.£).  Contracts  which  cannot  be  specifically  enforced. 

Contracts  not        21.     The  following  contracts  cannot  be 
specifically   en-    specifically  enforced  : — 
forceable. 

(a)  a  contract  for  the  non -performance  of  which 
compensation  in  money  is  an  adequate  relief  ; 

(J)  a  contract  which  runs  into  such  minute  or  numer- 
ous details,  or  which  is  so  dependent  on  the 
personal  qualifications  or  volition  of  the 
parties,  or  otherwise  from  its  nature  is  such, 
that  the  Court  cannot  enforce  specific  per- 
formance of  its  material  terms  ; 

(c)  a  contract  the  terms  of  which  the  Court  cannot 
find  with  reasonable  certainty  ; 

(c?)  a  contract  which  is  in  its  nature  revocable  ; 

(e)  a  contract  made  by  trustees  either  in  excess  of  their 
powers  or  in  breach  of  their  trust ; 
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(f)  a  contract  made  by  or  on   behalf  of  a  corporation 

or  public  company  created  for  special  purposes, 
or  by  the  promoters  of  such  company,  which  is 
in  excess  of  its  powers  ; 

(g)  a  contract  the  performance  of  which  involves  the 

performance  of  a  continuous  duty  extending 
over  a  longer  period  than  three  years  from  its 
date; 

(k]  a  contract  of  which  a  material  part  of  the  subject- 
matter,  supposed  by  both  parties  to  exist,  has, 
before  it  has  been  made,  ceased  to  exist. 

And  save  as  provided  by  the  Code  of  Civil  Procedure, 
no  contract  to  refer  a  controversy  to  arbitration  shall  be 
specifically  enforced  ;  but  if  any  person  who  has  made 
such  a  contract  and  has  refused  to  perform  it,  sues  in 
respect  of  any  subject  which  he  has  contracted  to  refer, 
the  existence  of  such  contract  shall  bar  the  suit. 

Illustrations 

to  (a). — A  contracts  to  sell,  and  B  contracts  to  buy,  a  lakh 
of  rupees  in  the  four  per  cent,  loan  of  the  Government  of 
India  : 

A  contracts  to  sell,  and  B  contracts  to  buy,  40  chests  of 
indigo  at  Rs.  1,000  per  chest : 

In  consideration  of  certain  property  having  been  transferred 
by  A  to  B,  B  contracts  to  open  a  credit  in  A's  favour  to  the 
extent  of  B.S.  10,000,  and  to  honor  A's  drafts  to  that  amount. 

The  above  contracts  cannot  be  specifically  enforced,  for,  in 
the  first  and  the  second  both  A  and  B,  and  in  the  third  A, 
would  be  reimbursed  by  compensation  in  money. 

to  (6). — A  contracts  to  render  personal  service  to  B  : 
A  contracts  to  employ  B  on  personal  service  : 
A,  an  author,  contracts  with  B,  a  publisher,   to  complete  a 
literary  work. 

B  cannot  enforce  specific  performance  of  these  contracts. 
A  contracts  to  buy  B's   business  at  the  amount  of  a  valua- 
tion to  be  made  by  two  valuers,  one  to  be  named  by  A  and  the 
other  by  B.     A  and  B  each  name  a  valuer,  but  before  the 
valuation  is  made,  A  instructs  his  valuer  not  to  proceed  : 

14 
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By  a  charter-party  entered  into  in  Calcutta  between  A,  the 
owner  of  a  ship,  and  B,  the  charterer,  it  is  agreed  that  the 
ship  shall  proceed  to  Rangoon,  and  there  load  a  cargo  of  rice, 
and  thence  proceed  to  London,  freight  to  be  paid,  one-third  on 
arrival  at  Rangoon,  and  two-thirds  on  delivery  of  the  cargo 
in  London  : 

A  lets  land  to  B  and  B  contracts  to  cultivate  it  in  a  parti- 
cular manner  for  three  years  next  after  the  date  of  the  lease  : 

A  and  B  contract  that,  in  consideration  of  annual  advances 
to  be  made  by  A,  B  will  for  three  years  next  after  the  date 
of  the  contract  grow  particular  crops  on  the  land  in  his 
possession  and  deliver  them  to  A  when  cut  and  ready  for 
delivery  : 

A  contracts  with  B  that,  in  consideration  of  Us.  1,000  to 
be  paid  to  him  by  B.  he  will  paint  a  picture  for  B  : 

A  contracts  with  B  to  execute  certain  works  which  the 
Court  cannot  superintend  : 

A  contracts  to  supply  B  with  all  the  goods  of  a  certain 
class  which  B  may  require  : 

A  contracts  with  B  to  take  from  B  a  lease  of  a  certain 
house  for  a  specified  term,  at  a  specified  rent,  "if  the 
drawing-room  is  handsomely  decorated,"  even  if  it  is  held  to 
have  so  much  certainty  that  compensation  can  be  recovered 
for  its  breach  : 

A  contracts  to  marry  B. 

The  above  contracts  cannot  be  specifically  enforced. 

to  (c). — A,  the  owner  of  a  refreshment- room,  contracts 
with  B  to  give  him  accomodation  there  for  the  sale  of  his 
.  goods  and  to  furnish  him  with  the  necessary  appliances.  A 
refuses  to  perform  his  contract.  The  case  is  one  for  compen- 
sation and  not  for  specific  performance,  the  amount  and 
nature  of  the  accomodation  and  appliances  being  undefined. 

to  (<f). — A  and  B  contract  to  become  partners  in  a  certain 
business,  the  contract  not  specifying  the  duration  of  the 
proposed  partnership.  This  contract  cannot  be  specifically 
performed,  for,  if  it  were  so  performed,  either  A  or  B  might 
at  once  dissolve  the  partnership. 

to  (e). — A  is  a  trustee  of  land  with  power  to  lease  it  for 
seven  years.  He  enters  into  a  contract  with  B  to  grant  a  lease 
of  the  land  for  seven  years,  with  a  covenant  to  renew  the  lease 
at  the  expiry  of  the  term.  This  contract  cannot  be  specifically 
enforced,  * 
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The  Directors  of  a  company  have  power  to  sell  the  concern 
with  the  sanction  of  a  general  meeting  of  the  shareholders. 
They  contract  to  sell  it  without  any  such  sanction.  This  con- 
tract cannot  be  specifically  enforced. 

Two  trustees,  A  and  B,  empowered  to  sell  trust- property 
worth  a  lakh  of  rupees,  contract  to  sell  it  to  Cfor  Rs.  30,000. 
The  contract  is  so  disadvantageous  as  to  be  a  breach  of  trust. 
C  cannot  enforce  its  specific  performance. 

The  promoters  of  a  company  for  working  mines  contract 
that  the  company,  when  formed,  shall  purchase  certain  mineral 
property.  They  take  no  proper  precautions  to  ascertain  the 
value  of  such  property,  and  in  fact  agree  to  pay  an  extravagant 
price  therefor.  They  also  stipulate  that  the  vendors  shall  give 
them  a  bonus  out  of  the  purchase-money.  This  contract 
cannot  be  specifically  enforced. 

to  (/)•— A  company  existing  for  the  sole  purpose  of  making 
and  working  a  railway,  contracts  for  the  purchase  of  a  piece 
of  land  for  the  purpose  of  erecting  a  cotton-mill  thereon. 
This  contract  cannot  be  specifically  enforced. 

to  (<jr). — A  contracts  to  let  for  twenty-one  years  to  B  the 
right  to  use  such  part  of  a  certain  railway  made  by  A  as  was 
upon  B's  land,  and  that  B  should  have  a  right  of  running 
carriages  over  the  whole  line  on  certain  terras,  and  might 
require  A  to  supply  the  necessary  engine-power,  and  that  A 
should  during  the  term  keep  the  whole  railway  in  good  repair. 
Specific  performance  of  this  contract  must  be  refused  to  B. 

to  (h\ — A  contracts  to  pay  an  annuity  to  B  for  the  lives  of 
C  and  D.  It  turns  out  that,  at  the  date  of  the  contract,  C, 
though  supposed  by  A  and  B  to  be  alive,  was  dead.  The  con- 
tract cannot  be  specifically  performed. 

(c).    Of  the  Discretion  of  the  Court. 

22.  The  jurisdiction  to  decree  specific  performance  is 
discretionary,  and  the  Court  is  not  bound 
todecSngspe8-  to  grant  8uch  relief  merely  because  it  is 
cific  perform-  lawful  to  do  so  ;  but  the  discretion  of  the 
ance-  Court  is  not  arbitrary  but  sound  and  rea- 

sonable, guided  by  judicial  principles  and  capable  of 
correction  by  a  Court  of  appeal. 

The  following  are  cases  in  which  the  Court  may  pro- 
perly exercise  a  discretion  not  to  decree  specific  per- 
formance : — 
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I.  Where  the  circumstances  under  which  the  contract 
is  made  are  such  as  to  give  the  plaintiff  an  unfair  ad- 
vantage over  the  defendant,  though  there  may  be  no  fraud 
or  misrepresentation  on  the  plaintiff's  part. 

Illustrations. 

(a).  A,  a  tenant  for  life  of  certain  property,  assigns  his 
interest  therein  to  B.  C  contracts  to  buy,  and  B  contracts  to 
aell,  that  interest.  Before  the  contract  is  completed,  A 
receives  a  mortal  injury  from  the  effects  of  which  he  dies  the 
day  after  the  contract  is  executed.  If  B  and  C  were  equally 
ignorant  or  equally  aware  of  the  fact,  B  is  entitled  to  specific 
performance  of  the  contract.  If  B  knew  the  fact,  and  G  did 
not,  specific  performance  of  the  contract  should  be  refused 
toB. 

(6).  A  contracts  to  sell  to  B  the  interest  of  C  in  certain 
stock-in-trade.  It  is  stipulated  that  the  sale  shall  stand  good, 
even  though  it  should  turn  out  that  C's  interest  is  worth 
nothing.  In  fact  the  value  of  C's  interest  depends  on  the 
result  of  certain  partnership-accounts,  on  which  he  is  heavily 
in  debt  to  his  partners.  This  indebtedness  is  known  to  A, 
but  not  to  B.  Specific  performance  of  the  contract  should  be 
refused  to  A. 

(c).  A  contracts  to  sell,  and  B  contracts  to  buy,  certain 
land.  To  protect  the  land  from  floods,  it  is  necessary  for 
its  owner  to  maintain  an  expensive  embankment.  B  does 
not  know  of  this  circumstance,  and  A  conceals  it  from  him. 
Specific  performance  of  the  contract  should  be  refused  to  A. 

(<f).  A's  property  is  put  up  to  auction.  B  requests  C, 
A's  attorney,  to  bid  for  him.  C  does  this  inadvertently 
and  in  good  faith.  The  persons  present  seeing  the  vendor  s 
attorney  bidding,  think  that  he  is  a  mere  puffer  and  cease  to 
compete.  The  lot  is  knocked  down  to  B  at  a  low  price. 
Specific  performance  of  the  contract  should  be  refused  to  B. 

II.  Where  the  performance  of  the  contract  would 
involve  some  hardship  on  the  defendant  which  he  did 
not  foresee,  whereas  its  non-performance  would  involve 
no  such  hardship  on  the  plaintiff. 

Illustrations. 

(g).  A  is  entitled  to  some  land  under  his  father's  will  on 
condition  that,  if  he  sells  it  within  twenty-five  years,  half  the 
purchase-money  shall  go  to  B.  A,  forgetting  the  condition, 
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contracts,  before  the  expiration  of  the  twenty-five  years,  to 
sell  the  land  to  G.  Here,  the  enforcement  of  the  contract 
would  operate  so  harshly  on  A,  that  the  Court  will  not  compel 
its  specific  performance  in  favour  of  C. 

(/ ).  A  and  B,  trustees,  join  their  beneficiary,  C,  in  a 
contract  to  sell  the  trust-estate  to  D,  and  personally  agree 
to  exonerate  the  estate  from  heavy  incumbrances  to  which 
it  is  subject.  The  purchase-money  is  not  nearly  enough  to 
discharge  those  incumbrances,  though,  at  the  date  of  the 
contract,  the  vendors  believed  it  to  be  sufficient.  Specific 
performance  of  the  contract  should  be  refused  to  D, 

(9).  A,  the  owner  of  an  estate,  contracts  to  sell  it  to  B, 
and  stipulates  that  he,  A,  shall  not  be  obliged  to  define  its 
boundary.  The  estate  really  comprises  a  valuable  property 
not  known  to  either  to  be  part  of  it.  Specific  performance  of 
the  contract  should  be  refused  to  B,  unless  he  waives  bis  claim 
to  the  unknown  property. 

(/i).  A  contracts  with  B  to  sell  him  certain  land,  and  to 
make  a  road  to  it  from  a  certain  railway-station.  It  is  found 
afterwards  that  A  cannot  make  the  road  without  exposing 
himself  to  litigation.  Specific  performance  of  the  part  of  the 
contract  relating  to  the  road  should  be  refused  to  B,  even 
though  it  may  be  held  that  he  is  entitled  to  specific  perform- 
ance of  the  rest  with  compensation  for  loss  of  the  road. 

(i).  A,  a  lessee  of  mines,  contracts  with  B,  his  lessor,  that 
at  any  time  during  the  continuance  of  the  lease  B  may  give 
notice  of  his  desire  to  take  the  machinery  and  plant  used  in 
and  about  the  mines,  and  that  he  shall  have  the  articles 
specified  in  his  notice  delivered  to  him  at  a  valuation  on  the 
expiry  of  the  lease.  Such  a  contract  might  be  most  injurious 
to  the  lessee's  business,  and  specific  performance  of  it  should 
be  refused  to  B. 

(j),  A  contracts  to  buy  certain  land  from  B.  The  contract 
is  silent  as  to  access  to  the  land.  No  right  of  way  to  it  can. 
be  shown  to  exist.  Specific  performance  of  the  contract 
should  be  refused  to  B. 

(A).  A  contracts  with  B  to  buy  from  B's  manufactory  and 
not  elsewhere  all  the  goods  of  a  certain  class  used  by  A  in 
his  trade.  The  Court  cannot  compel  B  to  supply  the  goods, 
but  if  he  does  not  supply  them,  A  may  be  ruined,  unless  he 
is  allowed  to  buy  them  elsewhere.  Specific  performance  of 
the  contract  should  be  refused  to  B. 
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The  following  is  a  case  in  which  the  Court  may 
properly  "exercise  a  discretion  to  decree  specific  per- 
formance : — 

III.  Where  the  plaintiff  has  done  substantial  acts 
or  suffered  losses  in  consequence  of  a  contract  capable 
of  specific  performance. 

Illustration. 

A  sells  land  to  a  railway-company,  who  contract  to  execute 
certain  works  for  his  convenience.  The  company  take  the  land 
and  use  it  for  their  railway.  Specific  performance  of  the  con- 
tract to  execute  the  works  should  be  decreed  in  favour  of  A. 

(d).  For  whom  Contracts  may  be  specifically  enforced. 

Who  may  ob-  23.  Except  as  otherwise  provided  by 
tain  s  p  e  c  i  fi  c  this  chapter,  the  specific  performance  of  a 
performance.  contract  may  be  obtained  by— 

(a)     any  party  thereto  ; 

(6)  the  representative  in  interest,  or  the  principal,  of 
any  party  thereto  :  provided  that,  where  the  learning, 
skill,  solvency  or  any  personal  quality  of  such  party  is  a 
material  ingredient  in  the  contract,  or  where  the  contract 
provides  that  his  interest  shall  not  be  assigned,  his  repre- 
sentative in  interest  or  his  principal  shall  not  be  entitled 
to  specific  performance  of  the  contract,  unless  where  his 
part  thereof  has  already  been  performed  ; 

(c)  where  the  contract  is  a  settlement  on  marriage,  or 
a  compromise  of  doubtful  rights  between  members  of  the 
same  family,  any  person  beneficially  entitled  thereunder  ; 

(cF)  where  the  contract  has  been  entered  into  by  a 
tenant  for  life  in  due  exercise  of  a  power,  the  remainder- 
man ; 

(e)  a  reversioner  in  possession,  where  the  agreement  is 
a  covenant  entered  into  with  his  predecessor  in  title  and 
the  reversioner  is  entitled  to  the  benefit  of  such  covenant; 

(/)  a  reversioner  in  remainder,  where  the  agreement 
is  such  a  covenant,  and  the  reversioner  is  entitled  to  the 
benefit  thereof  and  will  sustain  material  injury  by  reason 
of  its  breach ; 
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(g)  when  a  public  company  has  entered  into  a  con- 
tract and  subsequently  becomes  amalgamated  with  another 
public  company,  the  new  company  which  arises  out  of  the 
amalgamation  ; 

(h)  when  the  promoters  of  a  public  company  have, 
before  its  incorporation,  entered  into  a  contract  for  the 
purposes  of  the  company,  and  such  contract  is  warranted 
by  the  terms  of  the  incorporation,  the  company. 

(e\     For  whom  Contracts  cannot  be  specifically  enforced. 

Personal  bars  24.  Specific  performance  of  a  contract 
to  the  relief.  cannot  be  enforced  in  favour  of  a  person — 

(a)    who  could  not  recover  compensation  for  its  breach; 

(&)  who  has  become  incapable  of  performing,  or 
violates,  any  essential  term  of  the  contract  that  on  his 
part  remains  to  be  performed  ; 

(c)  who  has   already  chosen  his  remedy  and  obtained 
satisfaction  for  the  alleged  breach  of  contract  ;  or 

(d)  who,  previously  to  the  contract,  had  notice  that  a 
settlement  of    the  subject-matter  thereof     (though  not 
founded   on   any  valuable   consideration)  had  been  made 
and  was  then  in  force. 

Illustrations. 

to  clause  (a). — A,  in  the  character  of  agent  for  B,  enters 
into  an  agreement  with  C  to  buy  C's  house.  A  is  in  reality 
acting,  not  as  agent  for  B,  but  on  his  own  account.  A  cannot 
enforce  specific  performance  of  this  contract. 

to  clause  (6). — A  contracts  to  sell  B  a  house  and  to  become 
tenant  thereof  for  a  term  of  fourteen  years  from  the  date  of 
the  sale  at  a  specified  yearly  rent.  A  becomes  insolvent. 
Neither  he  nor  hia  assignee  can  enforce  specific  performance 
of  the  contract. 

A  contracts  to  sell  B  a  house  and  garden  in  which  there 
are  ornamental  trees,  a  material  element  in  the  value  of  the 
property  as  a  residence.  A,  without  B's  consent,  fells  the 
trees.  A  cannot  enforce  specific  performance  of  the  contract. 

A,  holding  land  under  a  contract  with  B  for  a  lease, 
commits  waste,  or  treats  the  land  in  an  unhusbandlike 
manner.  A  cannot  enforce  specific  performance  of  the 
contract, 
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A  contracts  to  let,  and  B  contracts  to  take,  an  unfinished 
house,  B  contracting  to  finish  the  house  and  the  lease  to 
contain  covenants  on  the  part  of  A  to  keep  the  house  in 
repair.  B  finishes  the  house  in  a  very  defective  manner  : 
he  cannot  enforce  the  contract  specifically,  though  A  and  B 
may  sue  each  other  for  compensation  for  breach  of  it. 

to  clause  (c). — A  contracts  to  let,  and  B  contracts  to  take, 
a  house  for  a  specified  term  at  a  specified  rent.  B  refuses 
to  perform  the  contract,  A  thereupon  sues  for,  and  obtains, 
compensation  for  the  breach.  A  cannot  obtain  specific 
performance  of  the  contract. 

Contracts  to  25.     A  contract  for  the  sale  or  letting  of 

£.SohM.no  P^perty,   whether  moveable   or  immove- 

title,  or  who  is  able,   cannot  be    specifically   enforced  in 

a  v  o  i  u  n  tary  favour  Of  a  vendor  or  lessor — 
settler. 

(a)  who,  knowing  himself  not  to  have  any  title  to  the 
property,  has  contracted  to  sell  or  let  the  same  ; 

(&)  who,  though  he  entered  into  the  contract  believing 
that  he  had  a  good  title  to  the  property,  cannot  at  the  time 
fixed  by  the  parties  or  by  the  Court  for  the  completion  of 
the  sale  or  letting,  give  the  purchaser  or  lessee  a  title  free 
from  reasonable  doubt ; 

(c)  who,  previous  to  entering  into  the  contract,  has 
made  a  settlement  (though  not  founded  on  any  valuable 
consideration)  of  the  subject-matter  of  the  contract. 

Illustrations. 

(a).  A,  without  C's  authority,  contracts  to  sell  to  B  an 
estate  which  A  knows  to  belong  to  C.  A  cannot  enforce 
specific  performance  of  this  contract,  even  though  C  is 
willing  to  confirm  it. 

(6).  A  bequeaths  his  laud  to  trustees,  declaring  that  they 
may  sell  it  with  the  consent  in  writing  of  B.  B  gives  a 
general  prospective  assent  in  writing  to  any  sale  which  the 
trustees  may  make  The  trustees  then  enter  into  a  contract 
with  C  to  sell  him  the  land.  C  refuses  to  carry  out  the 
contract.  The  trustees  cannot  specifically  enforce  this 
contract,  as,  in  the  absence  of  B's  consent  to  the  particular 
sale  to  C.  the  title  which  they  can  give  C  is,  as  the  law- 
stands,  not  free  from  reasonable  doubt. 
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(c).  A,  being  in  possession  of  certain  land,  contracts  to 
sell  it  to  Z.  On  enquiry  it  turns  out  that  A  claims  the  land 
as  heir  of  B,  'who  left  the  country  several  years  before,  and 
is  generally  believed  to  be  dead,  but  of  whose  death  there 
is  no  sufficient  proof.  A  cannot  compel  Z  specifically  to 
perform  the  contract. 

(d).  A,  out  of  natural  love  and  affection,  makes  a  settle- 
ment of  certain  property  on  his  brothers  and  their  issue, 
and  afterwards  enters  into  a  contract  to  sell  the  property 
to  a  stranger.  A  cannot  enforce  specific  performance  of  this 
contract  so  as  to  override  the  settlement,  and  thus  prejudice 
the  interests  of  the  persons  claiming  under  it. 

(f).     For  whom  Contracts  cannot  be  specifically 
enforced  except  with  a  Variation. 

26.     Where  a  plaintiff  seeks  specific  performance  of  a 

Non-enforce-    contract  in  writing,  to  which  the  defendant 

ment  except     sets   up   a  variation,   the   plaintiff  cannot 

with  variation,      obtain  the  performance  sought,  except  with 

the  variation  so  set  up,  in  the  following  cases  (namely) : — 

(a)     where   by  fraud  or  mistake  of  fact  the  contract  of 

which  performance  is  sought  is  in  terms  different  from 

that  which  the  defendant  supposed  it  to  be  when  he 

entered  into  it ; 

(6)  where  by  fraud,  mistake  of  fact,  or  surprise  the 
defendant  entered  into  the  contract  under  a  reasonable 
misapprehension  as  to  its  effect  as  between  himself  and 
the  plaintiff ; 

(c)  where  the   defendant,  knowing  the  terms  of  the 
contract  and  understanding  its  effect,  has   entered  into  it 
relying   upon   some  misrepresentation  by  the  plaintiff,  or 
upon  some  stipulation  on  the  plaintiff 's  part,   which  adds 
to  the  contract,  but  which  he  refuses  to  fulfil ; 

(d)  where  the   object  of  the  parties  was  to  produce  a 
certain  legal  result,  which  the  contract   as  framed   is  not 
calculated  to  produce  ; 

(e)  where  the  parties  have,  subsequently  to  the  exe- 
cution of  the  contract,  contracted  to  vary  it. 
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Illustrations. 

(a).  A,  B.and  C  sign  a  writing  by  which  they  purport  to 
contract  each  to  enter  into  a  bond  to  D  for  Rs.  ],000.  In  a 
suit  by  D,  to  make  A,  B  and  C  separately  liable  each  to  the 
extent  of  Rs.  1,000,  they  prove  that  the  word  '  each'  was 
inserted  by  mistake  ;  that  the  intention  was  that  they  should 
give  a  joint  bond  for  Rs.  1,000.  D  can  obtain  the  per- 
formance sought  only  with  the  variation  thus  set  up. 

(b}.  A  sues  B  to  compel  specific  performance  of  a  contract 
in  writing  to  buy  a  dwelling-house.  B  proves  that  he 
assumed  that  the  contract  included  an  adjoining  yard,  and 
the  contract  was  so  framed  as  to  leave  it  doubtful  whether 
the  yard  was  so  included  or  not.  The  Court  will  refuse  to 
enforce  the  contract,  except  with  the  variation  set  up  by  B. 

(c).  A  contracts  in  writing  to  let  to  B  a  wharf,  together 
with  a  strip  of  A's  land  delineated  in  a  map.  Before  signing 
the  contract,  B  proposed  orally  that  he  should  be  at  liberty  to 
substitute  for  the  strip  mentioned  in  the  contract  another 
strip  of  A's  land  of  the  same  dimensions,  and  to  this  A 
expressly  assented.  B  then  signed  the  written  contract.  A 
cannot  obtain  specific  performance  of  the  written  contract, 
except  with  the  variation  set  by  up  by  B. 

(</).  A  and  B  enter  into  negociations  for  the  purpose  of 
securing  land  to  B  for  his  life,  with  remainder  to  his  issue. 
They  execute  a  contract  the  terms  of  which  are  found  to 
confer  an  absolute  ownership  on  B.  The  contract  so  framed 
cannot  be  specifically  enforced. 

(e].  A  contracts  in  writing  to  let  a  house  to  B,  for  a  certain 
term,  at  the  rent  of  Rs.  100  per  month,  putting  it  first  into 
tenantable  repair.  The  house  turns  out  to  be  not  worth  repair- 
ing, so,  with  B's  consent,  A  pulls  it  down  and  erects  a  new 
"house  in  its  place  :  B  contracting  orally  to  pay  rent  at  Rs. 
120  per  mensem.  B  then  sues  to  enforce  specific  performance 
of  the  contract  in  writing.  He  cannot  enforce  it  except  with 
the  variations  made  by  the  subsequent  oral  contract. 

(g).     Against  whom  Contracts  may  be  specifically 

enforced. 
Relief  against 

SnfcSng"  27.  Except  as  otherwise  provided  by 
under  them  by  this  chapter,  specific  performance  of  a 
titi^  s  e  q  u  e  nt  contract  may  be  enforced  against — 

ither  party  thereto  ; 
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(b)  any   other  person  claiming  under  him  by  a  title 
arising  subsequently  to  the  contract,   except  a  transferee 
for  value  who  has  paid  his  money  in  good  faith  and  with- 
out notice  of  the  original  contract ; 

(c)  any  person   claiming  under  a  title  which,  though 
prior  to  the  contract  and  known  to  the  plaintiff,  might 
have  been  displaced  by  the  defendant ; 

(d)  when  a  public  company  has  entered  into  a  contract 
and  subsequently    becomes   amalgamated    with    another 
public  company,  the  new  company  which  arises  out  of  the 
amalgamation  ; 

(e)  when  the  promoters  of  a  public  company  have, 
before  its  incorporation,  entered  into  a  contract,  the  com- 
pany :  provided  that  the  company  has  ratified  and  adopted 
the  contract  and  the  contract  is  warranted  by  the  terms  of 
the  incorporation. 

Illustrations 

to  clause  (6). — A  contracts  to  convey  certain  land  to  B  by 
a  particular  day.  A  dies  intestate  before  that  day  without 
having  conveyed  the  land,  B  may  compel  A's  heir  or  other 
representative  in  interest  to  perform  the  contract  specifically. 

A  contracts  to  sell  certain  land  to  B  for  Us.  5  000.  A  after- 
wards conveys  the  land  for  Rs.  6,000  to  C,  who  has  notice  of 
the  original  contract.  B  may  enforce  specific  performance  of 
the  contract  as  against  C. 

A  contracts  to  sell  land  to  B  for  Rs.  5,000.  B  takes  posses- 
sion of  the  land.  Afterwards  A  sells  it  to  C  for  Rs.  6,000. 
C  makes  no  enquiry  of  B  relating  to  his  interest  in  the  land. 
B's  possession  is  sufficient  to  affect  C  with  notice  of  his 
interest,  and  he  may  enforce  specific  performance  of  the  con- 
tract against  C. 

A  contracts  in  consideration  of  Rs.  1,000,  to  bequeath 
certain  of  his  lands  to  B,  Immediately  after  the  contract 
A  dies  intestate,  and  C  takes  out  administration  to  his  estate. 
B  may  enforce  specific  performance  of  the  contract  against  C, 

A  contracts  to  sell  certain  land  to  B.  Before  the  comple- 
tion of  the  contract,  A  becomes  a  lunatic  and  C  is  appointed 
his  committee.  B  may  specifically  enforce  the  contract 
against  C, 
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to  clause  (c). — A,  the  tenant  for  life  of  an  estate,  with 
remainder  to  B,  in  due  exercise  of  a  power  conferred  by  the 
settlement  under  which  he  is  tenant  for  life,  contracts  to  sell 
the  estate  to  C,  who  has  notice  of  the  settlement.  Before  the 
sale  is  completed,  A  dies.  C  may  enforce  specific  performance 
of  the  contract  against  B. 

A  and  B  are  joint  tenants  of  land,  his  undivided  moiety 
of  which  either  may  alien  in  his  lifetime,  but  which,  subject  to 
that  right,  devolves  on  the  survivor,  A  contracts  to  sell  his 
moiety  to  C  and  dies.  C  may  enforce  specific  performance 
of  the  contract  against  B. 

(/z).    Against  whom  Contracts  cannot  le  specifialty 
enforced. 

What  parties  28.  Specific  performance  of  a  contract 
^Uecf  bte0  C°er~  cannot  ^e  enforced  against  a  party  thereto 
form.  "  'in  any  of  the  following  cases  : — 

(a)  if  the  consideration  to  be  received  by  him  is  so 
grossly  inadequate,  with  reference  to  the  state  of  things 
existing  at  the  date  of  the  contract,  as  to  be  either  by 
itself  or  coupled  with  other  circumstances  evidence  of 
fraud  or  of  undue  advantage  taken  by  the  plaintiff  ; 

(6)  if  his  assent  was  obtained  by  the  misrepresentation 
(whether  wilful  or  innocent),  concealment,  circumvention 
or  unfair  practices,  of  any  party  to  whom  performance 
would  become  due  under  the  contract,  or  by  any  promise 
of  such  party  which  has  not  been  substantially  fulfilled  ; 

(c)  if  his  assent  was  given  under  the  influence  of  mis- 
take of  fact,  misapprehension  or  surprise  :  Provided  that, 
when  the  contract  provides  for  compensation  in  case  of 
mistake,  compensation  may  be  made  for  a  mistake  within 
the  scope  of  such  provision,  and  the  contract  may  be 
specifically  enforced  in  other  respects  if  proper  to  be  so 
enforced. 

Illustrations 

to  clause  (c). — A,  one  of  two  executors,  in  the  erroneous 
belief  that  he  had  the  authority  of  his  co-executor,  enter? 
into  an  agreement  for  the  sale  to  B  of  his  testator's  property. 
B  cannot  insist  on  the  sale  being  completed. 
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A  directs  an  auctioneer  to  sell  certain  land.  A  afterwards 
revokes  the  auctioneer's  authority  as  to  20  bighas  of  this  land, 
but  the  auctioneer  inadvertently  sells  the  whole  to  B,  who 
has  not  notice  of  the  revocation,  B  cannot  enforce  specific 
performance  of  the  agreement. 

(i).     The  effect  of  dismissing  a  Suit  for  specific  Perform- 
ance. 

29.    The  dismissal  of  a  suit  for  specific  performance 

Bar  of  suit  for    of  a  contract   or  part  thereof  shall  bar  the 

breach  after    plaintiffs   right  to   sue  for  compensation 

dismissal.  f  QT  tne  breach  of  such   contract  or  part, 

as  the  case  may  be. 

(j.)     Awards  and  Directions,  to  execute  Settlements. 

A    lication  of        ^*     ^e  Provisi°ns    °f  this  chapter  as 

preceding    sec-  to  contracts   shall,  mutatis  mutandis,  apply 

tions  to  awards  ^0  awards   and  to  directions  in  a  will  or 

££  1irtctionns  codicil    to    execute    a    particular    settle- 

to   execute  ment. 
settlements. 


CHAPTER  III. 
OF  THE  RECTIFICATION  OF  INSTRUMENTS. 

31.  When,  through  fraud  or  a  mutual  mistake  of  the 
When  instru-  parties,  a  contract  or  other  instrument  in 
ment  may  be  writing  'does  not  truly  express  their  inten- 
tion, either  party,  or  his  representative  in 
interest,  may  institute  a  suit  to  have  the  instrument 
rectified  ;  and  if  the  Court  find  it  clearly  proved  that  there 
has  been  fraud  or  mistake  in  framing  the  instrument,  and 
ascertain  the  real  intention  of  the  parties  in  executing  the 
same,  the  Court  may  in  its  descretion  rectify  the  instru- 
ment so  as  to  express  that  intention,  so  far  as  this  can  be 
done  without  prejudice  to  rights  acquired  by  third  persons 
in  good  faith  and  for  value. 

Illustrations. 

(a).    A,   intending  to   sell  to  B  his  house  and  one   of  three 
godowns  adjacent  to  it,  executes  a  conveyance  prepared  by  B, 
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in  which,  through  B's  fraud,  all  three  godowns  are  included, 
Of  the  two  godowns  which  were  fraudulently  included,  B  gives 
one  to  C  and  lets  the  other  to  D  for  a  rent,  neither  C  nor  D 
having  any  knowledge  of  the  fraud.  The  conveyance  may,  as 
against  B  and  C.  be  rectified  so  as  to  exclude  from  it  the  godown 
given  to  C  ;  but  it  cannot  be  rectified  so  as  to  affect  D's  lease. 
(6).  By  a  marriage* settlement,  A,  the  father  of  B,  the 
intended  wife,  covenants  with  C,  the  intended  husband,  to  pay 
to  C,  his  executors,  administrators  and  assigns,  during  A's 
life,  an  annuity  of  Rs.  5,000.  C  dies  insolvent  and  the  offi- 
cial assignee  claims  the  annuity  from  A.  The  Court,  on 
funding  it  clearly  proved  that  the  parties  always  intended  that 
this  aunuity  should  be  paid  as  a  provision  for  B  and  her 
children,  may  rectify  the  settlement  and  decree  that  the 
assignee  has  no  right  to  any  part  of  the  annuity, 

32.  For  the  purpose  of  rectifying  a  contract  in  writing, 
Presumption    ^e  Court  must  be  satisfied  that  all  the 

as  to  intent  of    parties  thereto  intended  to  make  an  equita- 
parties.  ^le  and  conscientious  agreement. 

33.  In  rectifying  a  written  instrument,  the  Court  may 
Principles   of    inquire  what  the  instrument  was  intended 

rectification.  to  mean,  and  what  were  intended  to  be 
its  legal  consequences,  and  is  not  confined  to  the  inquiry 
what  the  language  of  the  instrument  was  intended  to  be. 
Specific  en-  ^4.  A  contract  in  writing  may  be  first 
forcement  of  rectified  and  then,  if  the  plaintiff  has  so 

tr2tfied     e°n"    PraJed  in  his  Plaint  and  the  Court  thinks 
fit,  specifically  enforced. 

Illustration. 

A  contracts  in  writing  to  pay  his  attorney,  B,  a  fixed  sum  in 
lieu  of  costs.  The  contract  contains  mistakes  as  to  the  name 
and  rights  of  the  client,  which,  if  construed  strictly,  would 
exclude  B  from  all  rights  under  it.  B  is  entitled,  if  the  Court 
thinks  fit,  to  have  it  rectified,  and  to  an  order  for  payment  of 
the  sum,  as  if  at  the  time  of  its  execution  it  had  expressed  the 
intention  of  the  parties. 


CHAPTER  IV. 

OF  THE  RESCISSION  OF  CONTRACTS.  v 

35.    Any  person  interested  in  a  contract  un^writing  ) 

en-  (-6-7  H  d- 
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When  rescis.  ma7  sue  to  have  it  rescinded,  and  such 
sion  may  be  ad-  rescission  may  be  adjudged  by  the  Court 
judged.  m  anv  0£  ^g  f0i}owmg  cases,  namely  : — 

(a)  where  the  contract  is  voidable  or  terminable  by 
the  plaintiff  ; 

(b)  where  the  contract  is   unlawful  for  causes  not 
apparent  on  its  face,  and  the  defendant  is  more  to  blame 
than  the  plaintiff ; 

(c)  where  a  decree    for  specific    performance   of    a 
contract  of  sale,  or  of  a  contract  to  take  a  lease,  has  been 
made,  and  the  purchaser  or  lessee  makes  default  in  pay- 
ment of  the  purchase-money   or  other  suma  which  the 
Court  has  ordered  him  to  pay. 

When  the  purchaser  or  lessee  is  in  possession  of  the 
subject-matter,  and  the  Court  finds  that  such  possession 
is  wrongful,  the  Court  may  also  order  him  to  pay  to  the 
vendor  or  lessor  the  rents  and  profits,  if  any,  received  by 
him  as  such  possessor. 

In  the  same  case,  the  Court  may  by  order  in  the  suit  in 
which  the  decree  has  been  made  and  not  complied  with, 
rescind  the  contract,  either  so  far  as  regards  the  party  in 
default,  or  altogether,  as  the  justice  of  the  case  may 
require. 

Illustrations 

to  (a). — A  sells  a  field  to  B.  There  is  a  right  of  way  over 
the  field  of  which  A  has  direct  personal  knowledge,  but  which 
he  conceals  from  B.  B  is  entitled  to  have  the  contract  re- 
scinded. 

to  (6), — A,  an  attorney,  induces  his  client  B,  a  Hindu  widow, 
to  transfer  property  to  him  for  the  purpose  of  defrauding  B's 
creditors.  Here  the  parties  are  not  equally  in  fault,  and  B  is 
entitled  to  have  the  instrument  of  transfer  rescinded. 

36.    Rescission   of    a  contraction  writing  Jcannot  be 

Kescission  for    adjudged  for  mere  mistake,  unless  the  party 

mistake.  against   whom  it    is     adjudged    can    be 

restored  to  substantially  the   same  position    as    if  the 

contract  had  not  been  made. 


It 
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37.     A  plaintiff  instituting  a  suit  for  the  specific  per- 

formance of  a  contract  in  writing  may  pray 

prayeerrnforJee    in   the  alternative   that,   if    the     contract 

scission  iu  suit     cannot  be  ^pecifically  enforced,  it  may  be 

form?nC(J?C  ***'    rescinde(^  and  delivered  up  to  be  cancelled  ; 

and  the  Court,  if  it  refuses  to  enforce  the 

contract  specifically,  may  direct  it  to   be  rescinded   and 

delivered  up  accordingly. 

38.     On   adjudging   the   rescission  of  a 
contract,  the   Court  may  require  the  party 
scinding  to  do     to  whom  such   relief   is  granted  to  make 
equity.  anv    compensation    to    the    other    which 

justice  may  require. 


CHAPTER  V. 
OF  THE  CANCELLATION  OF  INSTRUMENTS. 

39.  Any  person  against  whom  a  written  instrument 
When  cancel-  is  void  or  voidable,  who  has  reasonable 

lation  may  be  apprehension  that  such  instrument,  if  left 
rdered.  outstanding,  may  cause  him  serious  injury, 

may  sue  to  have   it  adjudged  void  or  voidable,   and  the 

Court  may,  in  its   discretion,   so  adjudge  it  and  order  it  to 

be  delivered  up  and  cancelled. 

If  the  instrument  has  been  registered  under  the  Indian 
Registration  Act,  the  Court  shall  also  send  a  copy  of  its 
decree  to  the  officer  in  whose  office  the  instrument  has 
been  so  registered,  and  such  officer  shall  note  on  the  copy 
of  the  instrument  contained  in  his  books  the  fact  of  its 
cancellation. 

Illustrations. 

(a).  A,  the  owner  of  a  ship,  by  fraudulently  representing 
her  to  be  seaworthy,  induces  B,  an  underwriter,  to  insure  her, 
B  may  obtain  the  cancellation  of  the  policy, 

(6).  A  conveys  land  to  B  who  bequeaths  it  to  C  and  dies. 
Thereupon  D  gets  possession  of  the  land  and  produces  a  forged 
instrument  stating  that  the  conveyance  was  made  to  B  in  trust 
for  him.  C  may  obtain  the  cancellation  of  the  forged  instru- 
ment. 
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(c).  A,  representing  that  the  tenants  on  his  land  were  all 
at  will,  sells  it  to  B,  and  conveys  it  to  him  by  an  instrument 
dated  the  1st  January  1877.  Soon  after  that  day,  A  fraudu- 
lently grants  to  C  a  lease  of  part  of  the  lands  dated  the  1st 
October  1876,  and  procures  the  lease  to  be  registered  under 
the  Indian  Registration  Act.  B  may  obtain  the  cancellation 
of  this  lease. 

(d).  A  agrees  to  sell  and  deliver  a  ship  to  B,  to  be  paid 
for  by  B's  acceptances  of  four  bills  of  exchange,  for  sums 
amounting  to  Rs.  30,000,  to  be  drawn  by  A  on  B.  The  bills 
are  drawn  and  accepted,  but  the  ship  is  not  delivered  accord- 
ing to  the  agreement.  A  sues  B  on  one  of  the  bills.  B  may 
obtain  the  cancellation  of  all  the  bills. 

40.  Where  an  instrument  is   evidence 
of  different  rights  or  different  obligations, 
the  Court  may,   in  a  proper  case,  cancel  it 
in  part  and  allow  it  to  stand  for  the  residue. 

Illustration. 

A  draws  a  bill  on  B,  who  endorses  it  to  C,  by  whom  it 
appears  to  be  endorsed  to  D,  who  endorses  it  to  E,  C's  en- 
dorsement is  forged.  C  is  entitled  to  have  such  endorsement 
cancelled,  leaving  the  bill  to  stand  in  other  respects. 

41.  On   adjudging  the   cancellation  of 
qiSreparty  for     an  instrument,  the   Court   may  require  the 
whom     instru-    party  to   whom  such  relief  is  granted  to 
ment    is    can-    make    any     compensation     to    the    other 

celled  to  make          •,  •  •.     .      •;. 

compensation.      which  justice  may  require. 


What  instru- 
ments may  be 
partially  can- 
celled. 


CHAPTER  VI. 
OF  DECLARATORY  DECREES. 

42.     Any  person  entitled  to  any  legal  character,   or  to 

Discretion  of    an7  ™gat  as  to  anv  property,  may  institute 

Court  as  to  de-    a  suit  against  any  person  denying,  or  inter- 

tSTS?r?gh°tf  ***"    este.d  to  den3r'   llis  title  to  such  character 
or  right,  and  the  Court  may  in  its  discretion 
make  therein  a  declaration  that  he  is  so  entitled,  and  the 
plaintiff  need  not  in  such  suit  ask  for  any  further  relief. 

15 
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JO     provided  that  no   Court  shall  make   any   such   declara- 
tion where  the  plaintiff,  being   able  to  seek 
declaration."™       further  relief  than  a   mere   declaration   of 
title,  omits  to  do  so. 

Explanation. — A  trustee  of  property  is  a  '  person  in- 
terested to  deny'  a  title  adverse  to  the  title  of  Borne  one 
who  is  not  in  existence,  and  for  whom,  if  in  existence,  he 
would  be  a  trustee. 

Illustrations. 

(a),  A  is  lawfully  in  possession  of  certain  land.  The  in- 
habitants of  a  neighbouring  village  claim  a  right  of  way  across 
the  land.  A  may  sue  for  a  declaration  that  they  are  not 
entitled  to  the  right  so  claimed. 

(6).  A  bequeaths  his  property  to  B,  C  and  D,  '  to  be  equally 
divided  amongst  all  and  each  of  them,  if  living  at  the  time  of 
my  death,  then  amongst  their  surviving  children.'  No  such 
children  are  in  existence.  In  a  suit  against  A's  executor,  the 
Court  may  declare  whether  B,  C  and  D  took  the  property 
absolutely,  or  only  for  their  lives,  and  it  may  also  declare  the 
interests  of  the  children  before  their  rights  are  vested. 

(c).  A  covenants  that  if  he  should  at  any  time  be  entitled 
to  property  exceeding  one  lakh  of  rupees,  he  will  settle  it  upon 
certain  trusts.  Before  any  such  property  accrues,  or  any 
persons  entitled  under  the  trusts  are  ascertained,  he  institutes 
a  suit  to  obtain  a  declaration  that  the  covenant  is  void  for 
uncertainty.  The  Court  may  make  the  declaration. 

(rf).  A  alienates  to  B  property  in  which  A  has  merely  a 
life  interest.  The  alienation  is  invalid  as  against  C,  who  is 
entitled  as  reversioner.  The  Court  may  in  a  suit  by  C  against 
A  and  B  declare  that  C  is  so  entitled. 

(e).     The  widow  of  a  sonless    Hindu  alienates  part  of  the 

property  of  which  she  is  in  possession   as  such.     The  person 

presumptively  entitled  to  possess  the  property  if  he  survive  her, 

/-may,  in  a  suit  against  the  alienee,  obtain  a  declaration  that  the 

ft  alienation  was  made  without  legal  necessity  and  was  therefore 

1  void  beyond  the  widow's  lifetime. 

f/).  A  Hindu  widow  in  possession  of  property  adopts  a 
son  to  her  deceased  husband,  The  person  presumptively  en- 
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titled  to  possession  of  the  property  on  her  death  without  a  son 
may,  in  a  suit  against  the  adopted  son,  obtain  a  declaration 
that  the  adoption  was  invalid. 

(0).  A  is  in  possession  of  certain  properly.  B,  alleging 
that  he  is  the  owner  of  the  property,  requires  A  to  deliver  it 
to  him.  A  may  obtain  a  declaration  of  his  right  to  hold  the 
property. 

(A).  A  bequeaths  property  to  B  for  his  life,  with  remainder 
to  B's  wife  and  her  children,  if  any,  by  B,  but  if  B  die  with- 
out any  wife  or  children,  to  0.  B  has  a  putative  wife,  D,  and 
children,  but  C  denies  that  B  and  D  were  ever  lawfully  married. 
D  and  her  children  may,  in  B's  lifetime,  institute  a  suit  against 
C  and  obtain  therein  a  declaration  that  they  are  truly  the  wife 
and  children  of  B. 

43.     A  declaration  made  under  this  chapter  is  binding 
Effect  of  de-    only  on  the   parties   to  the  suit,   persons 
claration.  claiming  through  them  respectively,  and, 

where  any  of  the  parties  are  trustees,  on  the  persons  for 
whom,  if  in  existence  at  the  date  of  the  declaration,  such 
parties  would  be  trustees. 

Illustration. 

A,  a  Hindu,  in  a  suit  to  which  B,  his  alleged  wife,  and  her 
mother,  are  defendants,  seeks  a  declaration  that  his  marriage 
was  duly  solemnized  and  an  order  for  the  restitution  of  his 
conjugal  rights.  The  Court  makes  the  declaration  and  order. 
C,  claiming  that  B  is  his  wife,  then  sues  A  for  the  recovery  of 
B.  The  declaration  made  in  the  former  suit  is  not  binding 
upon  C. 


CHAPTER  VII. 
OF  THE  APPOINTMENT  OF  RECEIVERS. 

Appointment  44.  The  appointment  of  a  Receiver 
of  receivers  dis-  pending  a  suit  is  a  matter  resting  uj  the 
cretionary.  discretion  of  the  Court. 

Reference   to        The  mode  and  effect  of  hi s  appointment, 

Code    of    Civil     and  his  rights,  powers,  duties  and  liabilities, 

are  regulated  by  the  Code  of  Civil  Procedure. 
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CHAPTER  VIII. 
OF  THE  ENFORCEMENT  OF  PUBLIC  DUTIES. 

45.     Any  of  the   High   Courts  of   Judicature  at  Fort 
Power  to  order     William,  Madras   and  Bombay  may  make 
public1  servants     an  order  requiring  any  specific  act  to  be 
and  others  to  do     done  or  forborne,  within  the  local  limits  of 
actsain   specific    its  ordinary   original  civil   jurisdiction,  by 
any  person  holding  a  public  office,  whether 
of  a  permanent  or  a  temporary  nature,  or  by  any  corpora- 
tion or  inferior  Court  of  Judicature  : 
provided — 

(a)  that  an  application  for  such  order  be  made  by  some 
person  whose  property,  franchise  or  personal  right  would 
be  injured  by  the  forbearing  or  doing  (as  the  case  may  be) 
of  the  said  specific  act ; 

(&)  that  such  doing  or  forbearing  is,  under  any  law 
for  the  time  being  in  force,  clearly  incumbent  on  such 
person  or  Court  in  his  or  its  public  character,  or  on  such 
corporation  in  its  corporate  character  ; 

(c)  that  in  the  opinion  of  the  High  Court  such   doing 
or  forbearing  is  consonant  to  right  and  justice  ; 

(d)  that  the   applicant  has   no    other     specific     and 
adequate  legal  remedy  ;  and 

(e)  that  the  remedy  given  by  the    order  applied   for 
will  be  complete. 

f  r  oEmemsPu°cnh        Nothing  in  this  section  shall  be  deemed 
power.  to  authorize  any  High  Court — 

(/)  to  make  any  order  binding  on  the  Secretary  of 
State  for  India  in  Council,  on  the  Governor  General  in 
Council,  on  the  Governor  of  Madras  in  Council,  on  the 
Governor  of  Bombay  in  Council,  or  on  the  Lieutenant- 
Governor  of  Bengal ; 

(<;)  to  make  any  order  on  any  other  servant  of  the 
Crown,  as  such,  merely  to  enforce  the  satisfaction  of  a 
claim  upon  the  Crown  ;  or 
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(h)  to  make  any  order  which  is  otherwise  expressly 
excluded  by  any  law  for  the  time  being  in  force. 

46.  Every  application  under  section  45  must  be  found- 
Application     ed  on  an  affidavit   of  the  person  injured, 

how  made.  stating  his  right  in  the  matter  in  question, 

his  demand  of  justice  and   the   denial  thereof  ;  and   the 
Procedure          High  Court  may,  in  its   discretion,   make 
thereon.  the  order  applied  for  absolute  in   the  first 

instance,  or  refuse  it,  or  grant  a  rule  to  show  cause 
why  the  order  applied  for  should  not  be  made. 

If,  in  the  last  case,   the  person,  Court   or  corporation 
Order  in   al-    complained  of  shows  no   sufficient   cause, 
ternative.  the  High  Court  may  first  make  an  order  in 

the  alternative,  either  to  do  or  forbear  the  act  mentioned 
in  the  order,  or  to  signify  some  reason  to  the  contrary  and 
make  an  answer  thereto  by  such  day  as  the  High  Court 
fixes  in  this  behalf. 

47.  If  the  person,  Court  or  corporation  to  whom  or  to 
Peremptory    which  such   order   is  directed   makes  no 

order.  answer,  or  makes  an  insufficient  or  a  false 

answer,  the  High  Court  may  then  issue  a  peremptory 
order  to  do  or  forbear  the  act  absolutely. 

48.  Every  order  under  this  chapter  shall  be  executed, 
Execution  of,     and  may  be  appealed  from,  as  if  it  were  a 

and  appeal  from,    decree  made  in  the  exercise  of  the  ordinary 
original  civil  jurisdiction  of  the  High  Court. 

49.  The  costs  of  all  applications  and  orders  under  this 

chapter  shall  be  in  the  discretion  of  the 
High  Court. 

Bar  to  issue  of  50.  Neither  the  High  Court  nor  any 
mandamus.  Judge  thereof  shall  hereafter  issue  any 

writ  of  mandamus. 

51.  Each  of  the  said  High  Courts  shall,  as  soon  as 
Power  to  frame  conveniently  may  be,  frame  rules  to  regu- 
rules-  late  the  procedure  under  this  chapter ;  and 

until  such  rules  are  framed,  the  practice  of  such  Court 
as  to  applications  for  and  grants  of  writs  of  mandamus 
shall  apply,  so  far  as  may  be  practicable,  to  applications 
and  orders  under  this  chapter. 
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PART  III. 

OF  PREVENTIVE  RELIEF. 

CHAPTER  IX. 
OF  INJUNCTIONS  GENERALLY. 

Preventive  re-         52.     Preventive  relief  is  granted  at  the 
lief  how  grant-     discretion  of  the  Court  by  injunction,  tem- 
porary or  perpetual. 

53.  Temporary  injunctions  are   such  as  are  to  continue 

until  a  specified  time,  or  until  the  further 
junc^nsry  "  order  of  the  Court.  They  may  be  granted 

at  any  period  of  a  suit,  and  are  regulated 
by  the  Code  of  Civil  Procedure. 

A  perpetual  injunction  can  only  be  granted  by  the 
decree  made  at  the  hearing  and  upon  the 
merits  of  the  suit  :  the  defendant  is 
thereby  perpetually  enjoined  from  the 
assertion  of  a  right,  or  from  the  commission  of  an  act, 
which  would  be  contrary  to  the  rights  of  the  plaintiff, 

CHAPTER  X. 

OF  PERPETUAL  INJUNCTIONS, 

54.  Subject  to  the   other   provisions   contained   in,  or 
Perpetual  in-     referred   to   by,  this   chapter,   a  perpetual 

junctions  when     injunction  may   be  granted   to  prevent  the 
granted.  breach  of  an   obligation  existing  in  favour 

of  the  applicant,  whether  expressly  or  by  implication. 

When  such  obligation  arises  from  contract,  the  Court 
shall  be  guided  by  the  rules  and  provisions  contained  in 
Chapter  II  of  this  Act, 

When  the  defendant  invades  or  threatens  to  invade  the 
plaintiff's  right  to,  or  enjoyment  of,  property,  the  Court 
may  grant  a  perpetual  injunction  in  the  following  cases 
(namely)  :— 
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(a)  where  the  defendant  is  trustee  of  the  property  for 
the  plaintiff ; 

(b)  where  there  exists  no  standard  for  ascertaining  the 
actual   damage   caused,   or  likely  to  be  caused,  by  the  in- 
vasion ; 

(c)  where  the  invasion  is  such  that  pecuniary  compen- 
sation would  not  afford  adequate  relief  ; 

(cT)  where  it  is  probable  that  pecuniary  compensation 
cannot  be  got  for  the  invasion  ; 

(e)  where  the  injunction  is  necessary  to  prevent  a  mul- 
tiplicity of  judicial  proceedings. 

Explanation. — For  the  purpose  of  this  section  a  trade- 
mark is  property. 

Illustrations. 

(a).  A  lets  certain  land  to  B,  and  B  contracts  not  to  dig 
sand  or  gravel  thereout.  A  may  sue  for  an  injunction  to  res- 
train B  from  digging  in  violation  of  his  contract. 

(6).  A  trustee  threatens  a  breach  of  trust.  His  co-trustees, 
if  any,  should,  and  the  beneficial  owners  may,  sue  for  an 
injunction  to  prevent  the  breach. 

(c).  The  Directors  of  a  public  company  are  about  to  pay 
a  dividend  out  of  capital  or  borrowed  money.  Any  of  the 
shareholders  may  sue  for  an  injunction  to  restrain  them. 

(d ).  The  Directors  of  a  fire  and  life-insurance  company  are 
about  to  engage  in  marine  insurances.  Auy  of  the  shareholders 
may  sue  for  an  injunction  to  restrain  them. 

(e).  A,  an  executor,  through  misconduct  or  insolvency,  is 
bringing  the  property  of  the  deceased  into  danger.  The  Court 
may  grant  an  injunction  to  restrain  him  from  getting  in  the 
assets. 

(/).  A,  a  trustee  for  B,  is  about  to  make  an  imprudent  sale 
of  a  small  part  of  the  trust-property.  B  may  sue  for  an  in- 
junction to  restrain  the  sale,  even  though  compensation  in 
money  would  have  afforded  him  adequate  relief. 

($0.  A  makes  a  settlement  (not  founded  on  marriage  or 
other  valuable  consideration)  of  an  estate  on  B  and  his  child- 
ren. A  then  contracts  to  sell  the  estate  to  C.  B  or  any  of  his 
children  may  sue  for  an  injunction  to  restrain  the  sale. 
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(^).  In  the  course  of  A's  employment  as  a  vakil,  certain 
papers  belonging  to  his  client,  B,  come  into  his  possession.  A 
threatens  to  make  these  papers  public,  or  to  communicate 
their  contents  to  a  stranger.  B  may  sue  for  an  injunction  to 
restrain  A  from  so  doing. 

(i).  A  is  B's  medical  adviser.  He  demands  money  of  B 
which  B  declines  to  pay.  A  then  threatens  to  make  known 
the  effect  ef  B's  communications  to  him  as  a  patient.  This  is 
contrary  to  A's  duty,  and  B  may  sue  for  an  injunction  to  res- 
train him  from  so  doing, 

(j).  A,  the  owner  of  two  adjoining  houses,  lets  one  to  B 
and  afterwards  lets  the  other  to  C.  A  and  C  begin  to  make 
such  alterations  in  the  house  let  to  C  as  will  prevent  the  com- 
fortable enjoyment  of  the  house  let  to  B.  B  may  sue  for  an 
injunction  to  restrain  them  from  so  doing. 

(k\  A  lets  certain  arable  lands  to  B  for  purposes  of  hus- 
bandry, but  without  any  express  contract  as  to  the  mode  of 
cultivation.  Contrary  to  the  mode  of  cultivation  customary  in 
the  district,  B  threatens  to  sow  the  lands  with  seed  injurious 
thereto  and  requiring  many  years  to  eradicate.  A  may  sue  for 
an  injunction  to  restrain  B  from  sowing  the  lands  in  contra- 
vention of  his  implied  contract  to  use  them  in  a  husbandlike 
manner. 

(/).  A,  B  and  C  are  partners,  the  partnership  being  deter- 
minable  at  will.  A  threatens  to  do  an  act  tending  to  the 
destruction  of  the  partnership-property.  B  and  C  may,  with- 
out seeking  a  dissolution  of  the  partnership,  sue  for  an  injunc- 
tion to  restrain  A  from  doing  the  act. 

(m\  A,  a  Hindu  widow  in  possession  of  her  deceased  hus- 
band's property,  commits  destruction  of  the  property  without 
any  cause  sufficient  to  justify  her  in  so  doing.  The  heir- 
expectant  may  sue  for  an  injunction  to  restrain  her. 

(n).  A,  B  and  C  are  members  of  an  undivided  Hindu  family. 
A  cuts  timber  growing  on  the  family- property,  and  threatens 
to  destroy  part  of  the  family-house  and  to  sell  some  of  the 
family-utensils.  B  and  C  may  sue  for  an  injunction  to  restrain 
him. 

(o).  A,  the  owner  of  certain  houses  in  Calcutta,  becomes 
insolvent.  B  buys  them  from  the  official  assignee  and  enters 
into  possession.  A  persists  in  trespassing  on  and  damaging 
the  houses,  and  B  is  thereby  compelled,  at  considerable  expense, 
to  employ  men  to  protect  the  possession.  B  may  sue  for  an 
injunction  to  restrain  further  acts  of  trespass, 
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(/>).  The  inhabitants  of  a  village  claim  a  right  of  way 
over  A's  land.  In  a  sait  against  several  of  them,  A  obtains  a 
declaratory  decree  that  his  land  is  subject  to  no  such  right. 
Afterwards  each  of  the  other  villagers  sues  A  for  obstructing 
his  alleged  right  of  way  over  the  land.  A  may  sue  for  an 
injunction  to  restrain  them* 

.^q\  A,  in  an  administration-suit  to  which  a  creditor.  B,  is 
not  a  party,  obtains  a  decree  for  the  administration  of  C's  assets. 
B  proceeds  against  C's  estate  for  his  debt.  A  may  sue  for  an 
injunction  to  restrain  B. 

(r).  A  and  B  are  in  possession  of  contiguous  lands  and 
of  the  mines  underneath  them.  A  works  his  mine  so  as  to 
extend  under  B's  mine  and  threatens  to  remove  certain 
pillars  which  help  to  support  B's  mine.  B  may  sue  for  an 
injunction  to  restrain  him  from  so  doing. 

(s\  A  rings  bells  or  makes  some  other  unnecessary  noise 
so  near  a  house  as  to  interfere  materially  and  unreasonably 
with  the  physical  comfort  of  the  occupier,  B.  B  may  sue  for 
an  injunction  restraining  A  from  making  the  noise. 

(0.  A  pollutes  the  air  with  smoke  so  as  to  interfere  materi- 
ally with  the  physical  comfort  of  B  and  C,  who  carry  on 
business  in  a  neighbouring  house.  B  and  C  may  sue  for  an 
injunction  to  restrain  the  pollution. 

(«).  A  infringes  B's  patent.  If  the  Court  is  satisfied  that 
the  patent  is  valid  and  has  been  infringed,  B  may  obtain  an 
injunction  to  restrain  the  infringement. 

(y).  A  pirates  B's  copyright.  B  may  obtain  an  injunction 
to  restrain  the  piracy,  unless  the  work  of  which  copyright  is 
claimed  is  libellous  or  obscene. 

(w\  A  improperly  uses  the  trademark  of  B.  B  may  obtain 
an  injunction  to  restrain  the  user,  provided  that  B's  use  of 
the  trademark  is  honest. 

(z).  A,  a  tradesman,  holds  out  B  as  his  partner  against 
the  wish  and  without  the  authority  of  B.  B  may  sue  for 
an  injunction  to  restrain  A  from  so  doing. 

(y).  A,  a  very  eminent  man,  writes  letters  on  family- 
topics  to  B.  After  the  death  of  A  and  B,  C,  who  is  B's 
residuary  legatee,  proposes  to  make  money  by  publishing  A's 
letters.  D,  who  is  A's  executor,  has  a  property  in  the  letters, 
and  may  sue  for  an  injunction  to  restrain  C  from  publishing 
them. 
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(z~).  A  carries  on  a  manufactory  and  B  is  his  assistant. 
In  the  course  of  his  business,  A  imparts  to  B  a  secret  process 
of  value.  B  afterwards  demands  money  of  A,  threatening, 
in  case  of  refusal,  to  disclose  the  process  to  C,  a  rival- 
manufacturer.  A  may  sue  for  an  injunction  to  restrain  B 
from  disclosing  the  process, 

55.     When,  to  prevent  the  breach  of  an  obligation,  it  is 
Mandatory  in-     necessary  to  compel  the   performance    of 
junctions.  certain  acts  which  the  Court  is  capable  of 

enforcing,  the  Court  may  in  its  discretion  grant  an 
injunction  to  prevent  the  breach  complained  of,  and  also 
to  compel  performance  of  the  requisite  acts. 

Illustrations. 

(a).  A,  by  new  buildings,  obstructs  lights  to  the  access 
and  use  of  which  B  has  acquired  a  right  under  the  Indian 
Limitation  Act,  Part  IV.  B  may  obtain  an  injunction,  not 
only  to  restrain  A  from  going  on  with  the  buildings,  but  also 
to  pull  down  so  much  of  them  as  obstructs  B's  lights. 

(6).  A  builds  a  house  with  eaves  projecting  over  B's 
land.  B  may  sue  for  an  injunction  to  pull  down  so  much 
of  the  eaves  as  so  project. 

(c).  In  the  case  put  as  illustration  (t)  to  section  54,  the 
Court  may  also  order  all  written  communications  made  by 
B,  as  patient,  to  A,  as  medical  adviser,  to  be  destroyed. 

(d~).  In  the  case  put  as  illustration  (y)  to  section  54,  the 
Court  may  also  order  A's  letters  to  be  destroyed. 

(e).  A  threatens  to  publish  statements  concerning  B  which 
would  be  punishable  under  Chapter  XXI  of  the  Indian  Penal 
Code.  The  Court  may  grant  an  injunction  to  restrain  the 
publication,  even  though  it  may  be  shown  not  to  be  injurious 
to  B's  property, 

(/).  A,  being  B's  medical  adviser,  threatens  to  publish 
B's  written  communications  with  him,  showing  that  B  has  led 
an  immoral  life.  B  may  obtain  an  injunction  to  restrain  the 
publication. 

(<JT).  In  the  cases  put  as  illustrations  (v)  and  (w)  to  section 
54,  and  as  illustrations  (e)  and  (/)  to  this  section,  the  Court 
may  also  order  the  copies  produced  by  piracy,  and  the  trade- 
marks, statements  and  communications,  therein  respectively 
mentioned,  to  be  given  up  or  destroyed. 
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injunction        56.     An  injunction  cannot  be  granted — 

when  refused. 

(a)  to  stay  a  judicial  proceeding  pending  at  the  insti- 
tution of  the  suit  in  which  the  injunction  is  sought,  unless 
such  restraint  is  necessary  to  prevent  a  multiplicity  of 
proceedings  ; 

(5)  to  stay  proceedings  in  a  Court  not  subordinate  to 
that  from  which  the  injunction  is  sought ; 

(c)  to  restrain  persons  from  applying  to  any  legislative 
body  ; 

(d)  to  interfere  with  the  public  duties  of  any  depart- 
ment of  the  Government  of  India  or  the   Local  Govern- 
ment, or  with  the  sovereign   acts   of  a  Foreign  Govern- 
ment ; 

(e)  to  stay  proceedings  in  any  criminal  matter ; 

(/)  to  prevent  the  breach  of  a  contract  the  performance 
of  which  would  not  be  specifically  enforced  ; 

(</)  to  prevent,  on  the  ground  of  nuisance,  an  act  of 
which  it  is  not  reasonably  clear  that  it  will  be  a  nuisance  ; 

(A)  to  prevent  a  continuing  breach  in  which  the  appli- 
cant has  acquiesced  ; 

(i)  when  equally  efficacious  relief  can  certainly  be 
obtained  by  any  other  usual  mode  of  proceeding,  except 
in  case  of  breach  of  trust ; 

(J)  when  the  conduct  of  the  applicant  or  his  agents  has 
been  such  as  to  disentitle  him  to  the  assistance  of  the 
Court; 

(6)  where  the  applicant  has  no  personal  interest  in 
the  matter. 

Illustrations. 

(a).  A  seeks  an  injunction  to  restrain  his  partner,  B, 
from  receiving  the  partner  ship- debts  and  effects.  It  appears 
that  A  had  improperly  possessed  himself  of  the  books  of  the 
firm  and  refused  B  access  to  them,  The  Court  will  refuse 
the  injunction. 
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;&).  A  manufactures  and  sells  crucibles,  designating  them 
as  "  patent  plumbago  crucibles,"  though,  in  fact,  they  have 
never  been  patented,  B  pirates  the  designation.  A  cannot 
obtain  an  injunction  to  restrain  the  piracy. 

(c).  A  sells  an  article  called  "  Mexican  Balm,"  stating 
that  it  is  compounded  of  divers  rare  essences,  and  has 
sovereign  medicinal  qualities.  B  commences  to  sell  a  similar 
article  to  which  he  gives  a  name  and  description  such  as  to 
lead  people  into  the  belief  that  they  are  buying  A's  Mexican 
Balm.  A  sues  B  for  an  injunction  to  restrain  the  sale.  B 
shows  that  A's  Mexican  Balm  consists  of  nothing  but  scented 
hog's  lard.  A's  use  of  his  description  is  not  an  honest  one 
and  he  cannot  obtain  an  injunction. 

57.     Notwithstanding  section  56,  clause  (/),  where    a 
injunctions  to    contract  comprises   an   affirmative   agree- 
perform    nega-    ment  to  do  a  certain  act,   coupled  with  a 
snt.     negative    agreement,   express   or  implied, 
not    to    do  a  certain     act,   the   circumstance    that  the 
Court  is  unable  to   compel  specific   performance   of  the 
affirmative  agreement,  shall  not  preclude  it  from  granting 
an  injunction  to  perform  the  negative   agreement ;  provi- 
ded that  the   applicant  has  not  failed  to  perform  the 
contract  so  far  as  it  is  binding  on  him. 

Illustrations. 

(a).  A  contracts  to  sell  to  B  for  Ks.  1,000  the  good-will  of 
a  certain  business  unconnected  with  business-premises,  and 
further  agrees  not  to  carry  on  that  business  in  Calcutta.  B 
pays  A  the  Us.  1,000,  but  A  carries  on  the  business  in  Calcutta. 
The  Court  cannot  compel  A  to  send  his  customers  to  B,  but  B 
may  obtain  an  injunction  restraining  A  from  carrying  on  the 
business  in  Calcutta. 

(b\  A  contracts  to  sell  to  B  the  good-will  of  a  business. 
A  then  sets  up  a  similar  business  close  by  B's  shop,  and 
solicits  his  old  customers  to  deal  with  him.  This  is  contrary 
to  his  implied  contract,  and  B  may  obtain  an  injunction  to 
restrain  A  from  soliciting  the  customers,  and  from  doing  any 
act  whereby  their  good-will  may  be  withdrawn  from  B. 

(c).  A  contracts  with  B  to  sing  for  twelve  months  at  B's 
theatre  and  not  to  sing  in  public  elsewhere,  B  cannot  obtain 
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specific  performance  of  the  contract  to  sing,  but  he  is  entitled 
to  an  injunction  restraining  A  from  singing  at  any  other 
place  of  public  entertainment. 

(d).  B  contracts  with  A  that  he  will  serve  him  faithfully 
for  twelve  months  as  a  clerk.  A  is  not  entitled  to  a  decree 
for  specific  performance  of  this  contract.  But  he  is  entitled 
to  an  injunction  restraining  B  from  serving  a  rival-house 
as  clerk. 

(e).  A  contracts  with  B  that,  in  consideration  of  Rs.  1,000 
to  be  paid  to  him  by  B  on  a  day  fixed,  he  will  not  set  up  a 
certain  business  within  a  specified  distance.  B  fails  to  pay  the 
money.  A  cannot  be  restrained  from  carrying  on  the 
business  within  the  specified  distance. 
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THE 

TRANSFER  OF  PROPERTY  ACT, 

No.  IV  OF  1882. 

(  Received  the  assent  of  the  Governor  General  on  the 
llth  February  1882.) 


An  Act  to  amend  the  law  relating  to  the  Transfer 
of  Property  by  act  of  Parties. 

WHEREAS  it  is  expedient  to  define  and  amend  certain 
parts  of  the  law  relating  to  the   transfer 
of  property  by  act  of  parties  ;  It  is  hereby 
enacted  as  follows  : — 


Short  title 


Commence- 
ment. 


CHAPTER  I. 
PRELIMINARY. 

1.     This     Act     may    be   called     "The 
Transfer  of  Property  Act,  1882": 

It  shall  come  into  force  on  the  first  day 
of  July,  1882  ; 

It  extends  in  the  first  instance   to  the  whole  of  British 

India   except  the    territories   respectively 

administered   by  the  Governor  of  Bombay 

in  Council,   the   Lieutenant-Governor   of  Panjab   and  the 

Chief  Commissioner  of  British  Burma. 

But  any  of  the  said  Local  Governments  may,  from  time 
to  time,  by  notification  in  the  local  official  Gazette,  extend 
this  Act  to  the  whole  or  any  specified  part  of  the 
territories  under  its  administration. 


Saving  of  cer- 
tain enact- 
ments, inci- 
dents, rights, 
liabilities,  &c. 


2.     In  the  territories  to   which  this  Act  extends  for  the 

time  being  the  ecactments   specified  in  the 

ofActs-    schedule  hereto  annexed  shall  be  repealed 

to   the   extent  therein   mentioned.     But  nothing   herein 

contained  shall  be  deemed  to  affect — 

(a)  the  provisions  of  any  enactment  not  hereby 
expressly  repealed  : 

(6)    any    terms    or    incidents     of   any 
contract  or  constitution  of  property  which 
are  consistent  with  the  provisions  of  this 
Act,  and  are  allowed  by  the  law  for  the 
time  being  in  force  : 

(c)  any  right  or  liability  arising  out  of  a  legal  relation 
constituted  before  this  Act  comes  into  force,   or  any  relief 
in  respect  of  any  such  right  or  liability  :  or, 

(d)  save  as  provided  by  section  fifty-seven,  and  chapter 
four  of  this  Act,  any  transfer  by  operation  of  law  or  by, 
or  in  execution  of,  a  decree   or  order   of  a  Court  of  com- 
petent jurisdiction  :  and  nothing  in  the  second  chapter  of 
this  Act  shall  be   deemed  to  affect  any  rule  of  Hindu, 
Muhammadan  or  Buddhist  law. 

3.  In  this  Act,  unless  there  is  some- 
thing repugnant  in  the  subject  or  context, — 

"immoveable  property"  does  not  include 
standing  timber,  growing  crops  or  grass  : 

"  instrument"  means  a  non-testarnentary 
instrument : 

"  registered"  means  registered  in  British  India  under 
the  law  for  the  time  being  in  force  regu- 
lating the  registration  of  documents  : 


Interpretation- 
clause. 

"  immoveable 
property." 

"  instrument." 


11  registered": 


fcoruary  1882.) 


An  Act  to  amend  the  law  relating  to  the  Transfer 
of  Property  by  act  of  Parties. 

WHEREAS  it  is  expedient  to  define  and  amend  certain 
parts  of  the   law   relating   to  the   transfer 
of  property  by  act  of  parties  ;  It  is  hereby 
enacted  as  follows  : — 


CHAPTER  I. 
PEELIMINAKY. 

1.     This     Act     may    be   called     "The 
Transfer  of  Property  Act,  1882": 

Commence-  It  shall  come  into  force  on  the  first  day 
ment.  of  July,  1882  ; 

It  extends  in  the  first  instance  to  the  whole  of  British 

India   except  the    territories   respectively 

administered   by  the  Governor  of  Bombay 

in  Council,   the   Lieutenant-Governor   of  Panjab   and  the 

Chief  Commissioner  of  British  Burma. 

But  any  of  the  said  Local  Governments  may,  from  time 
to  time,  by  notification  in  the  local  official  Gazette,  extend 
this  Act  to  the  whole  or  any  specified  part  of  the 
territories  under  its  administration. 
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And  any  Local  Government  may,  with  the  previous 
sanction  of  the  Governor  General  in  Council,  from  time 
to  time,  by  notification  in  the  local  official  Gazette, 
exempt,  either  retrospectively  or  prospectively,  through- 
nit  the.  who  lo  or  any  part  of  the  territories  administered 
by  such  Local  Government,  tho  momboro.  of  any  raoc,  A-tfJff  J) 
-  lll  or  any  of  the  following 


provisions,   namely,   oootiono  forty  one,  fifty-four,   para- 
graphs two  and  three,   fifty-nine,  oixty  nine,   one  hundred 
and  seven  and  one  hundred  and  twenty  -three.    A  cLd.  S<^e-A2  /^c/c/£ 
2.     In  the  territories  to   which  this  Act  extends  for  the 

time  being  the  enactments   specified  in  the 
Repeal  of  Acts.    scnedule  hereto  annexed  shall  be  repealed 
to  the  extent  therein   mentioned.     But  nothing  herein 
contained  shall  be  deemed  to  affect  — 

(a)    the    provisions    of    any    enactment    not  hereby 

expressly  repealed  : 

tatn'TnacT  (&)  any  terms  or  incidents  of  any 
m  e  n  t  s,  inci-  contract  or  constitution  of  property  which 
vewf-V-  rifkts'  are  consistent  with  the  provisions  of  this 

Act,  and  are  allowed  by  the  law  for  the 
time  being  in  force  : 

(c)  any  right  or  liability  arising  out  of  a  legal  relation 
constituted  before  this  Act  comes  into  force,   or  any  relief 
in  respect  of  any  such  right  or  liability  :  or, 

(d)  save  as  provided  by  section  fifty-seven,  and  chapter 
four  of  this  Act,  any  transfer  by  operation  of  law  or  by, 
or  in  execution  of,  a  decree   or  order  of  a  Court  of  com- 
petent jurisdiction  :  and  nothing  in  the  second  chapter  of 
this  Act  shall  be  deemed  to  affect  any  rule   of  Hindu, 
Muhammadan  or  Buddhist  law. 

interpretation-  3.  In  this  Act,  unless  there  is  some- 
clause.  thing  repugnant  in  the  subj  ect  or  context,  — 

"  immoveable        "immoveable  property"  does  not  include 
property."  standing  timber,  growing  crops  or  grass  : 

"  instrument"  means  a  non-testarnentary 

"instrument."     instmment  . 

"  registered"  means  registered  in  British   India  under 
the  law  for  the  time  being  in  force  regu- 
«•  registered"       lfttj      the  registration  of  documents  : 
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"attached  to  the  earth"  means— 

(a)  rooted  in  the   earth,   as   in  the   case   of  trees   and 
shrubs  ; 

(&)  imbedded  in  the  earth,  as   in  the   case  of  walls  or 
buildings  ;  or 

(c)  attached  to  what  is  so  imbedded  for  the  permanent 

beneficial  enjoyment  of  that  to  which  it  is  attached  : 

and  a  person  is   said  to  have  "notice"   of  a  fact  when 

he  actually  knows   that  fact,  or   when,  but 

"notice":  £Qr  ^jf^   abstention   from  an  inquiry  or 

search  which  he  ought  to  have   made,  or  gross  negligence, 

he  would  have  known  it,  or  when  information  of  the  fact 

is  given  to  or  obtained  by  his  agent  under  the  circum- 

stances   mentioned  in    the   Indian  Contract  Act,   1872, 

section  229. 

4.     The   chapters   and  sections  of  this 
Act  which  relate  to     contracts   shall  be 
tracts  to  be    taken    as  part    of    the_  Indian    Contract 
Act,  1872. 


CHAPTER 

OF  TRANSFERS  OF  PROPERTY  BY  ACT  OF  PARTIES. 

(A),  —  Transfer  of  Property,  whether  moveable  or 

immoveable. 

5.    In  the  following   sections   "transfer  of  property" 
"Transfer    of    means  an  act  by  which  a  living  person 
property  "     conveys  property,  in  present  or  in  future, 
defined.  ^0  one  or  more  other  living   persons,  or  to 

himself  and  one  or  more  other  living  persons,   and  "  to 
transfer  property"  is  to  perform  such  act. 
t^    6.    Property   of  any  kind  may  be  transferred,  except 
*  What  may  be    as  otherwise   provided  by  this  Act  or  by 
*   transferred.          any  other  law  for  the  time  being  in  force  : 
"(a)     The  chance  of  an  heir-apparent  succeeding  to  an 
estate,  the  chance  of  a  relation   obtaining  a  legacy  on  the 
death  of  a  kinsman,   or  any  other   mere   possibility  of  a 
like  nature,  cannot  be  transferred.^*- 
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(J)  A  mere  right  of  re-entry  for  breach  of  a  condition 
subsequent  cannot  be  transferred  to  any  one  except  the 
owner  of  the  property  affected  thereby. 

(c)  An  easement  cannot  be  transferred  apart  from  the 
dominant  heritage. 

(cT)  An  interest  in  property  restricted  in  its  enjoyment 
to  the  owner  personally  cannot  be  transferred  bv  him 

(e)     A  mere  riorh*  + 


'.v^iesc  affected  thereby,  or 
purpose,   or   (3)    to   a  person  legally 


accruing  alter  tne  transier,  aiiu  an  mings  attacnect  to  trio 
earth; 

and,  where  the  property  is  machinery  attached  to  the 
earth,  the  moveable  parts  thereof  ; 

and,  where  the  property  is  a  house,  the  easements 
annexed  thereto,  the  rent  thereof  accuring  after  the 
transfer,  and  the  locks,  keys,  bars,  doors,  windows  and 
all  other  things  provided  for  permanent  use  therewith  \ 
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theae£th''-d  *°        "attached  to  the  earth"  means— 

(a)  rooted  in  the  earth,  as  in  the  case  of  trees  and 
shrubs ; 

(&)  imbedded  in  the  earth,  as  in  the  case  of  walls  or 
buildings  ;  or 

(c)  attached  to  what  is  so   imbedded  for  the  permanent 

efioial    pni™™.^*-    ~J 


4.     The   chapters   and  sections  of  this 
Enactments      *    ,        I.---L    _  i  j._    ±          ±     _./._      1-11-1 


/  f  y.      6.    Property   of  any  kind  may  be  transferred,  except 
*  "What  may  be    as  otherwise   provided  by  this  Act  or  by 
i   transferred.          any  other  law  for  the  time  being  in  force  : 
(~((J)     The  chance  of  an  heir-apparent  succeeding  to  an 
estate,  the  chance  of  a  relation   obtaining  a  legacy  on  the 
death  of  a  kinsman,   or  any  other   mere   possibility  of  a 
like  nature,  cannot  be  transf erred. "3fr 
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(6)  A  mere  right  of  re-entry  for  breach  of  a  condition 
subsequent  cannot  be  transferred  to  any  one  except  the 
owner  of  the  property  affected  thereby. 

(c)  An  easement  cannot  be  transferred  apart  from  the 
dominant  heritage. 

(cT)  An  interest  in  property  restricted  in  its  enjoyment 
to  the  owner  personally  cannot  be  transferred  by  him. 

(e)  A  mere  right  to  sue  for  compensation  for  a  fraud 
or  for  harm  illegally  caused  cannot  be  transferred. 

(/)  A  public  office  cannot  be  transferred,  nor  can  the 
salary  of  a  public  officer,  whether  before  or  after  it  has 
become  payable. 

(cj)  Stipends  allowed  to  military  and  civil  pensioners 
of  Government  and  political  pensions  cannot  be  transferred. 

(7<)  No  transfer  can  be  made  (1)  in  so  far  as  it  is 
opposed  to  the  nature  of  the  interest  affected  thereby,  or 
(2)  for  an  illegal  purpose,  or  (3)  to  a  person  legally 
disqualified  to  be  transferee. 

7.  Every  person  competent  to  contract  and  entitled  to 
persons  com-    transferable    property,    or    authorized    to 

petent  to  trans-  dispose  of  transferable  property  not  his 
own,  is  competent  to  transfer  such  property 
either  wholly  or  in  part  and  either  absolutely  or  condi- 
tionally, in  the  circumstances,  to  the  extent  and  in  the 
manner,  allowed  and  prescribed  by  any  law  for  the  time 
being  in  force. 

8.  Unless  a  different  intention  is  expressed  or  necessa- 
Operation    of    rily  implied,  a  transfer  of  property  passes 

transfer.  forthwith  to  the  transferee  all  the  interest 

which  the  transferor  is  then  capable  of  passing  in  the 
property,  and  in  the  legal  incidents  thereof. 

Such  incidents  include,  where  the  property  is  land,  the 
easements  annexed  thereto,  the  rents  and  profits  thereof 
accruing  after  the  transfer,  and  all  things  attached  to  the 
earth  ; 

and,  where  the  property  is  machinery  attached  to  the 
earth,  the  moveable  parts  thereof  ; 

and,  where  the  property  is  a  house,  the  easements 
annexed  thereto,  the  rent  thereof  accuring  after  the 
transfer,  and  the  locks,  keys,  bars,  doors,  windows  and 
all  other  things  provided  for  permanent  use  therewith  ; 
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and,  where  the  property  is  a  debt  or  other  actionable 
claim,  the  securities  therefor  (except  where  they  are  also 
for  other  debts  or  claims  not  transferred  to  the  transferee), 
but  not  arrears  of  interest  accrued  before  the  transfer  ; 

and,  where  the  property  is  money  or  other  property 
yielding  income,  the  interest  or  income  thereof  accruing 
after  the  transfer  takes  effect. 

9.  A   transfer   of    property     may    be   made   without 

writing  in  every  case  in  which  a  writing  is 
fer-    not  expressly  required  by  law. 

10.  Where  property  is  transferred  subject  to  a  condition 
Condition  res-     °r   limitation    absolutely    restraining    the 

training  aliena-  transferee  or  any  person  claiming  under 
tion-  him  from  parting  with  or  disposing  of  his 

interest  in  the  property,  the  condition  or  limitation  is 
void,  except  in  the  case  of  a  lease  where  the  condition  is 
for  the  benefit  of  the  lessor  or  those  claiming  under  him  : 
provided  that  property  may  be  transferred  to  or  for  the 
benefit  of  a  woman  (not  being  a  Hindu,  Muhammadan  or 
Buddhist),  so  that  she  shall  not  have  power  during  her 
marriage  to  transfer  or  charge  the  same  or  her  beneficial 
interest  therein. 

11.  Where,  on  a  transfer  of  property,  an  interest  therein 
Restriction  re-     *8   created    absolutely    in    favour   of  any 

pugnant  to  in-  person,  but  the  terms  of  the  transfer  direct 
terest  created.  ^^  such  interest  shall  be  applied  or 
enjoyed  by  him  in  a  particular  manner,  he  shall  be 
entitled  to  receive  and  dispose  of  such  interest  as  if 
there  were  no  such  direction. 

Nothing  in  this  section  shall  be  deemed  to  affect  the 
right  to  restrain,  for  the  beneficial  enjoyment  of  one  piece 
of  immoveable  property,  the  enjoyment  of  another  piece 
of  such  property,  or  to  compel  the  enjoyment  thereof  in 
a  particular  manner. 

12.  Where    property     is     transferred    subject    to    a 
Condition     condition  or  limitation  making  any  interest 

making  interest    therein,   reserved  or  given   to    or  for  the 

determmaDle  on      i          r,       £  -i  • 

insolvency  or  at-  benefit  of  any  person,  to  cease  on  his 
tempted  aliena-  becoming  insolvent  or  endeavouring  to 
tion'  transfer  or  dispose  of  the  same,  such 

condition  or  limitation  is  void. 
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Nothing  in  this  section  applies  to  a  condition  in  a  lease 
for  the  benefit  of  the  lessor  or  those  claiming  under  him. 

13.  Where,   on  a  transfer  of   property,    an  interest 
Transfer    for    tnerem   ig    created  for  the   benefit  of    a 

benefit  of  un-  person  not  in  existence  at  the  date  of  the 
born  person.  transfer,  subject  to  a  prior  interest  created 
by  the  same  transfer,  the  interest  created  for  the  benefit 
of  such  person  shall  not  take  effect,  unless  it  extends 
to  the  whole  of  the  remaining  interest  of  the  transferor 
in  the  property. 

Illustration. 

A  transfers  property  of  which  he  is  the  owner  to  B  in 
trust  for  A  and  his  intended  wife  successively  for  their  lives 
and  after  the  death  of  the  survivor  for  the  eldest  son  of  the 
intended  marriage  for  life,  and  after  his  death  for  A's  second 
son.  The  interest  so  created  for  the  benefit  of  the  eldest  son 
does  not  take  effect,  because  it  does  not  extend  to  the  whole 
of  A's  remaining  interest  in  the  property. 

14.  No  transfer  of   property  can  operate  to    create 

an  interest  which  is  to  take   effect  after 

tfie  life-time  of  one  or  more  persons 
living  at  the  date  of  such  transfer,  and 
the  minority  of  some  person  who  shall  be  in  existence  at 
the  expiration  of  that  period,  and  to  whom,  if  he  attains 
full  age,  the  interest  created  is  to  belong. 

15.  If,  on  a  transfer  of  property,   an   interest  therein 

is  created  for  the   benefit  of  a  class   of 

Transfer    t  o    persons  with  regard  to  some  of  whom  such 

Shim80?©  m°e     ^nterest  ^a^8  ^7  reason  of  any  of  the  rules 

under    sections     contained  in  sections  thirteen  and  fourteen, 

13  and  14.  such   interest  fails  as  regards  the  whole 

class. 

16.  Where  an  interest  fails  by  reason  of  any  of  the 
Transfer     to    ru^es      contained     in    sections     thirteen, 

take^effect  on    fourteen  and  fifteen,  any  interest  created 
failure  of  prior    in  the  same  transaction  and  intended  to 
take  effect  after  or  upon  failure   of  such 
prior  interest  also  fails. 
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17.  The  restrictions  in  sections  fourteen,   fifteen  and 

sixteen  shall  not  apply  to  property  trans- 
pe^etuity  for  ferred  f or  the  benefit  of  the  public  in  the 
benefit  of  advancement  of  religion,  knowledge, 
public.  commerce,  health,  safety  or  any  other 

object  beneficial  to  mankind. 

18.  Where  the  terms  of  a  transfer   of  property  direct 
Di     ti  ^at  tne  income  arising  from  the  property 

accumulation01    snall  be  accumulated,   such  direction  shall 
be  void,  and  the  property  shall  be  disposed 
of  as  if  no  accumulation  had  been  directed. 

Exception. — Where  the  property  is  immoveable,  or 
where  accumulation  is  directed  to  be  made  from  the  date 
of  the  transfer,  the  direction  shall  be  valid  in  respect 
only  of  the  income  arising  from  the  property  within  one 
year  next  following  such  date  ;  and  at  the  end  of  the 
year  such  property  and  income  shall  be  disposed  of 
respectively  as  if  the  period  during  which  the  accumula- 
tion has  been  directed  to  be  made  had  elapsed. 

19.  Where,   on   a  transfer  of    property,   an  interest 
Vested  inter-     therein  is   created  in   favour  of  a  person 

est-  without  specifying  the  time  when  it  is   to 

take  effect,  or  in  terms  specifying  that  it  is  to  take  effect 
forthwith  or  on  the  happening  of  an  event  which  must 
happen,  such  interest  is  vested,  unless  a  contrary  intention 
appears  from  the  terms  of  the  transfer. 

A  vested  interest  is  not  defeated  by  the  death  of  the 
transferee  before  he  obtains  possession. 

Explanation. — An  intention  that  an  interest  shall  not 
be  vested  is  not  to  be  inferred  merely  from  a  provision 
whereby  the  enjoyment  thereof  is  postponed,  or  whereby 
a  prior  interest  in  the  same  property  is  given  or  reserved 
to  some  other  person,  or  whereby  income  arising  from 
the  property  is  directed  to  be  accumulated  until  the  time 
of  enjoyment  arrives,  or  from  a  provision  that  if  a  parti- 
cular event  shall  happen  the  interest  shall  pass  to  another 
person. 


SECS.  20-23.]        THE  TRANSFER  OP  PROPERTY  ACT.  255 

20.  Where,   on    a  transfer  of    property,  an  interest 

therein  is  created  for  the  benefit  of  a 
personnac^uirS  person  not  then  living,  he  acquires  upon 
vested  interest  his  birth,  unless  a  contrary  intention 

Ms  bSTefitT  £°r    aPPear  fr°m  the  terms   of  the  transfer,  a 
vested  interest,   although  he   may  not  be 
entitled    to    the    enjoyment    thereof     immediately    on 
his  birth. 

21.  "Where,   on    a  transfer   of   property,  an    interest 

therein  is  created  in  favour  of  a  person  to 

tS°est.iDgen  take  effect   only   on   the   happening  of  a 

specified  uncertain  event,  or  if  a  specified 
uncertain  event  shall  not  happen,  such  person  thereby 
acquires  a  contingent  interest  in  the  property.  Such 
interest  becomes  a  vested  interest,  in  the  former  case,  on 
the  happening  of  the  event,  in  the  latter,  when  the  hap- 
pening of  the  event  becomes  impossible. 

Exception. — Where,  under  a  transfer  of  property,  a 
person  becomes  entitled  to  an  interest  therein  upon 
attaining  a  particular  age,  and  the  transferor  also  gives 
to  him  absolutely  the  income  to  arise  from  such  interest 
before  he  reaches  that  age,  or  directs  the  income  or  so 
much  thereof  as  may  be  necessary  to  be  applied  for  his 
benefit,  such  interest  is  not  contingent. 

22.  Where,   on    a  transfer  of    property,   an  interest 
Transf       t       therein    is     created   in     favour     of    such 

members r  of  a  members  only  of  a  class  as  shall  attain  a 
class  who  attain  particular  age,  such  interest  does  not  vest 
a  particular  age.  in  any  member  of  the  class  who  has  not 
attained  that  age. 

23.  Where,   on    a  transfer  of  property,    an  interest 
_      ,  therein  is  to  accrue  to  a  specified  person  if 

Transfer  con-  •£    j  j.   •  i_    n    v 

tingent  on  a  specified  uncertain  event  shall  happen, 
happening  of  and  no  time  is  mentioned  for  the  oc- 
ce^Sin3  event"*"  currence  of  that  event,  the  interest  fails 
unless  such  event  happens  before,  or  at 
the  same  time  as,  the  intermediate  or  precedent  interest 
ceases  to  exist 
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24.  Where,   on    a  transfer   of    property,   an   interest 
Transfer    to    therein  is   to   accrue   to    such  of    certain 

such  of  certain  persons  as  shall  be  surviving  at  some 
persons  as  sur-  period,  but  the  exact  period  is  not  specified, 
period  not  the  interest  shall  go  to  such  of  them  as 
specified.  shall  be  alive  when  the  intermediate  or 

precedent  interest  ceases  to  exist,  unless  a  contrary  inten- 
tion appears  from  the  terms  of  the  transfer. 

Illustration. 

A  transfers  property  to  B  for  life,  and  after  his  death  to  C 
and  D,  equally  to  be  divided  between  them,  or  to  the  survivor 
of  them,  C  dies  during  the  life  of  B.  D  survives  B.  At  B's 
death  the  property  passes  to  D. 

25.  An  interest  created  on  a   transfer  of  property  and 

dependent  upon  a  condition  fails  if  the 
transfer.10  '  fulfilment  of  the  condition  is  impossible, 

or  is  forbidden  by  law,  or  is  of  such  a 
nature  that,  if  permitted,  it  would  defeat  the  provisions 
of  any  law,  or  is  fraudulent,  or  involves  or  implies  injury 
to  the  person  or  property  of  another,  or  the  Court  regards 
it  as  immoral  or  opposed  to  public  policy. 

Illustrations. 

(a).  A  lets  a  farm  to  B  on  condition  that  he  shall  walk  a 
hundred  miles  in  an  hour.  The  lease  is  void. 

(6).  A  gives  Rs.  500  to  B  on  condition  that  he  shall 
marry  A's  daughter  C.  At  the  date  of  the  transfer  C  was 
dead.  The  transfer  is  void- 

(c).  A  transfers  Rs.  500  to  B  on  condition  that  she  shall 
murder  C.  The  transfer  is  void. 

(rf).  A  transfers  Rs.  500  to  his  niece  C  if  she  will  desert 
her  husband.  The  transfer  is  void. 

26.  Where  the  terms  of  a  transfer   of  property  impose 
Fulfilment  of    a  condition  to  be   fulfilled   before  a  person 

condition  pre-  can  take  an  interest  in  the  property,  the 
cedent.  condition  shall  be  deemed  to  have  been 

fulfilled  if  it  has  been  substantially  complied  with. 


SECS.  26-28.]    THE  TRANSFER  OF  PROPERTY  ACT.       257 

Illustrations. 

(a),  A  transfers  Rs.  5,000  to  B  on  condition  that  he  shall 
marry  with  the  consent  of  C,  D  and  E,  E  dies.  B  marries 
with  the  consent  of  C  and  D.  B  is  deemed  to  have  fulfilled 
the  condition. 

(b\  A  transfers  Rs.  5,000  to  B  on  condition  that  he  shall 
marry  with  the  consent  of  C,  D  and  E.  B  marries  without 
the  consent  of  C,  D  and  E,  but  obtains  their  consent  after  the 
marriage.  B  has  not  fulfilled  the  condition. 

27.  Where,   on   a  transfer  of    property,   an    interest 
Conditional    therein  is  created  in  favour  of  one  person, 

transfer  to  one  and  by  the  same  transaction  an  ulterior 
pe-th°transf^-1to  disPosition  °^  tne  same  interest  is  made  in 
another* on  1i !ai£  favour  of  another,  if  the  prior  disposition 
ure  of  prior  dis-  under  the  transfer  shall  fail,  the  ulterior 
P°si  disposition  shall  take  effect  upon  the 

failure  of  the  prior  disposition,  although  the  failure  may 
not  have  occurred  in  the  manner  contemplated  by  the 
transferor. 

But  where  the  intention  of  the  parties  to  the  transaction 
is  that  the  ulterior  disposition  shall  take  effect  only  in  the 
event  of  the  prior  disposition  failing  in  a  particular 
manner,  the  ulterior  disposition  shall  not  take  effect  unless 
the  prior  disposition  fails  in  that  manner. 

Illustrations. 

(a).  A  transfers  Es.  500  to  B  on  condition  that  he  shall 
execute  a  certain  lease  within  three  months  after  A's  death, 
and  if  he  should  neglect  to  do  so,  to  C,  B  dies  in  A's  life- 
time. The  disposition  in  favour  of  C  takes  effect. 

(6).  A  transfers  property  to  his  wife  ;  but  in  case  she 
should  die  in  his  life-time,  transfers  to  B  that  which  he  had 
transferred  to  her.  A  and  his  wife  perish  together,  under 
circumstances  which  make  it  impossible  to  prove  that  she 
died  before  him.  The  disposition  in  favour  of  B  does  not 
take  effect. 

28.  On  a  transfer  of  property  an  interest  therein  may 
Ulterior  trans-    be  created  to  accrue   to  any  person   with 

fer  conditional  the  condition   superadded   that  in  case  a 

not   h^ngin°g  specified  uncertain  event  shall  happen  such 

of  specified  interest  shall  pass  to  another  person,  or  that 

eFCnt>  in  case  a  specified  uncertain  event  shall  not 
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happen  such  interest  shall  pass  to  another  person.  In  each 
case  the  dispositions  are  subject  to  the  rules  contained  in 
sections  ten,  twelve,  twenty-one,  twenty-two,  twenty-three, 
twenty-four,  twenty-five  and  twenty-seven. 

29.     An  ulterior   disposition   of  the  kind  contemplated 
Fulfilment  of    by  the  last  preceding  section  cannot  take 
condition  subse-     effect  unless    the    condition     is     strictly 
quent.  fulfilled. 

Illustration. 

(a).  A  transfers  Es.  500  to  B,  to  be  paid  to  him  on  his 
attaining  his  majority  or  marrying,  with  a  proviso  that,  if 
B  dies  a  minor  or  marries  without  C's  consent,  the  Rs.  500 
shall  go  to  D,  B  marries  when  only  17  years  of  age,  with- 
out C's  consent.  The  transfer  to  D  takes  effect. 

Prior  disposi- 

e^by^vaiMif"       30t   K the  ulterior  disposition  is  not  valid, 
of  ulterior  dis-      the  prior  disposition  is  not  affected  by  it. 
position. 

Illustration. 

A  transfers  a  farm  to  B  for  her  life,  and,  if  she  do  not 
desert  her  husband,  to  C.  B  is  entitled  to  the  farm  during 
her  life  as  if  no  condition  had  been  inserted, 

C  ndition  that  ^'     Subject  to  the  provisions  of  section 

transfer     shall  twelve,  on  a  transfer  of  property  an  interest 

cease    to   have  therein  may  be  created  with  the   condition 

splcike^uncer6-  superadded  that  it  shall  cease  to  exist  in  case 

tain  event  hap-  a  specified  uncertain  event   shall   happen, 

pens  o  r^  does  or  jn  case  a  specified  uncertain  event  shall 
not  happen. 

Illustrations. 

(a).  A  transfers  a  farm  to  B  for  his  life,  with  a  proviso 
that,  in  case  B  cuts  down  a  certain  wood,  the  transfer  shall 
cease  to  have  any  effect.  B  cuts  down  the  wood.  He  loses 
his  life-interest  in  the  farm. 

(b).  A  transfers  a  farm  to  B,  provided  that,  if  B  shall 
not  go  to  England  within  three  years  after  the  date  of  the 
transfer,  his  interest  in  the  farm  shall  cease.  B  does  not  go 
to  England  within  the  term  prescribed.  His  interest  in  the 
farm  ceases. 
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32.  In  order  that  a  condition  that  an  interest  shall 
Such  condition    cease  to  exist  may  be  valid,  it  is  neces- 

must  not  be  in-    sary  that  the  event  to  which  it  relates  be 
one  which  could    legally    constitute  the 
condition  of  the  creation  of  an  interest. 

33.  Where,  on  a  transfer  of  property,  an  interest  therein 
Transfer  con-     is  created  subject  to  a   condition  that   the 

ditional  on  per-  person  taking  it  shall  perform  a  certain 
nTtfme6  being  act>  but  no  ^[mQ  is  specified  for  the  per- 
specified  for  formance  of  the  act,  the  condition  is 
performance.  broken  when  he  renders  impossible,  per- 
manently or  for  an  indefinite  period,  the  performance  of 
the  act. 

34.  Where  an  act  is  to  be  performed  by  a  person  either 

as  a  condition  to   be   fulfilled  before   an 
p°er-    interest  created  on  a  transfer  of  property 
formance  of  act,     is  enjoyed  by  him,  or  as  a  condition  on  the 

Bpe2fiedb  e  1  Ug  non"f  ulnlment  of  which  the  interest  is  to 
pass  from  him  to  another  person,  and  a 
time  is  specified  for  the  performance  of  the  act,  if  such 
performance  within  the  specified  time  is  prevented  by  the 
fraud  of  a  person  who  would  be  directly  benefited  by 
non-fulfilment  of  the  condition,  such  further  tune  shall 
as  against  him  be  allowed  for  performing  the  act  as  shall 
be  requisite  to  make  up  for  the  delay  caused  by  such 
fraud.  But  if  no  time  is  specified  for  the  performance  of 
the  act,  then,  if  its  performance  is  by  the  fraud  of  a 
person  interested  in  the  non-fulfilment  of  the  condition 
rendered  impossible  or  indefinitely  postponed,  the  condi- 
tion shall  as  against  him  be  deemed  to  have  been  fulfilled. 

Election. 

35.  Where  a  person  professes  to    transfer  property 

which  he  has  no  right  to  transfer,   and  as 
!    part  of  the  same  transaction  confers  any 


benefit  on  the  owner  of  the  property,  such 
owner  must  elect  either  to  confirm  such  transfer  or  to  dis- 
sent from  it  ;  and  in  the  latter  case  he  shall  relinquish  the 
benefit  so  conferred,  and  the  benefit  so  relinquished  shall 
revert  to  the  transferor  or  his  representative  as  if  it  had 
not  been  disposed  of, 


260  THE  TRANSFER  OF  PROPERTY  ACT.  [SEC.  35. 

subject  nevertheless, 

where  the  transfer  is  gratuitous,  and  the  transferor  has, 
before  the  election  died  or  otherwise  become  incapable  of 
making  a  fresh  transfer, 

and  in  all  cases  where  the  transfer  is  for  consideration, 

to  the  charge  of  making  good  to  the  disappointed 
transferee  the  amount  or  value  of  the  property  attempted 
to  be  transferred  to  him. 

Illustration. 

The  farm  of  Sultanpur  is  the  property  of  C  and  worth 
Ks.  800.  A  by  an  instrument  of  gift  professes  to  transfer  it 
to  B,  giving  by  the  same  instrument  Es.  1,000  to  C.  G 
elects  to  retain  the  farm.  He  forfeits  the  gift  of  Us.  1,000. 

In  the  same  case,  A  dies  before  the  election.  His  repre- 
sentative must  out  of  the  Ks.  1,000  pay  Rs.  800  to  B. 

The  rule  in  the  first  paragraph  of  this  section  applies 
whether  the  transferor  does  or  does  not  believe  that  which 
he  professes  to  transfer  to  be  his  own. 

A  person  taking  no  benefit  directly  under  a  transaction, 
but  deriving  a  benefit  under  it  indirectly,  need  not  elect. 

A  person  who  in  his  one  capacity  takes  a  benefit  under 
the  transaction  may  in  another  dissent  therefrom. 

Exception  to  the  last  preceding  four  rules. — Where  a 
particular  benefit  is  expressed  to  be  conferred  on  the 
owner  of  the  property  which  the  transferor  professes  to 
transfer,  and  such  benefit  is  expressed  to  be  in  lieu  of 
that  property,  if  such  owner  claim  the  property,  he  must 
relinquish  the  particular  benefit,  but  he  is  not  bound  to 
relinquish  any  other  benefit  conferred  upon  him  by  the 
same  transaction. 

Acceptance  of  the  benefit  by  the  person  on  whom  it  is 
conferred  constitutes  an  election  by  him  to  confirm  the 
transfer,  if  lie  is  aware  of  his  duty  to  elect  and  of  those 
circumstances  which  would  influence  the  judgment  of  a 
reasonable  man  in  making  an  election,  or  if  he  waives 
enquiry  into  the  circumstances. 

Such  knowledge  or  waiver  shall,  in  the  absence  of 
evidence  to  the  contrary,  be  presumed,  if  the  person  on 
whom  the  benefit  has  been  conferred  has  enjoyed  it  for 
two  years  without  doing  any  act  to  express  dissent. 
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Such  knowledge  or  waiver  may  be  inferred  from  any 
act  of  his  which  renders  it  impossible  to  place  the  persons 
interested  in  the  property  professed  to  be  transferred  in 
the  same  condition  as  if  such  act  had  not  been  done. 

Illustration. 

A  transfers  to  B  an  estate  to  which  C  is  entitled,  and  as 
part  of  the  same  transaction  gives  C  a  coal-mine.  C  takes 
possession  of  the  mine  and  exhausts  it.  He  has  thereby 
confirmed  the  transfer  of  the  estate  to  B. 

If  he  does  not  within  one  year  after  the  date  of  the 
transfer  signify  to  the  transferor  or  his  representatives 
his  intention  to  confirm  or  to  dissent  from  the  transfer, 
the  transferor  or  his  representatives  may,  upon  the  expi- 
ration of  that  period,  require  him  to  make  his  election  ; 
and  if  he  does  not  comply  with  such  requisition  within 
a  reasonable  time  after  he  has  received  it,  he  shall  be 
deemed  to  have  elected  to  confirm  the  transfer. 

In  case  of  disability,  the  election  shall  be  postponed 
until  the  disability  ceases,  or  until  the  election  is  made 
by  some  competent  authority. 

Apportionment. 

36.  In  the  absence  of  a  contract  or  local  usage  to  the 
Apportionment    contrary,  all    rents,      annuities,    pensions, 

of  periodical  dividends  and  other  periodical  payments 
ffinatio°nldof  in  the  nature  of  ^come  shall,  upon  the 
interest  of  per-  transfer  of  the  interest  of  the  person 
son  entitled.  entitled  to  receive  such  payments,  be 
deemed,  as  between  the  transferor  and  the  transferee,  to 
accrue  due  from  day  to  day,  and  to  be  apportionablo 
accordingly,  but  to  be  payable  on  the  days  appointed  for 
the  payment  thereof. 

37.  When,  in  consequence    of  a  transfer,   property  is 
Apportionment    divided  and   held  in   several    shares,  and 
of  benefit  of  ob-    thereupon   the    benefit   of  any   obligation 
vcraii'c".  ™  relating  to  the  property  as  a  whole  passes 

from  one  to  several  owners  of  the  property, 
the  corresponding  duty  shall,  in  the  absence  of  a  contract 
to  the  contrary  amongst  the  owners,  be  performed  in 
favour  of  each  of  such  owners  in  proportion  to  the  value 
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of  his  share  in  the  property,  provided  that  the  duty  can  be 
severed  and  that  the  severance  does  not  substantially 
increase  the  burden  of  the  obligation  ;  but  if  the  duty 
cannot  be  severed,  or  if  the  severance  would  substantially 
increase  the  burden  of  the  obligation,  the  duty  shall  be 
performed  for  the  benefit  of  such  one  of  the  several 
owners  as  they  shall  jointly  designate  for  that  purpose  : 

Provided  that  no  person  on  whom  the  burden  of  the 
obligation  lies  shall  be  answerable  for  failure  to  discharge 
it  in  manner  provided  by  this  section,  unless  and  until  he 
has  had  reasonable  notice  of  the  severance. 

Nothing  in  this  section  applies  to  leases  for  agricultural 
purposes  unless  and  until  the  Local  Government  by 
notification  in  the  official  Gazette  so  directs. 

Illustrations. 

(a).  A  sells  to  B,  C  and  D  a  house  situate  in  a  village  and 
leased  to  E  at  an  annual  rent  of  Us.  30  and  delivery  of  one 
fat  sheep,  B  having  provided  half  the  purchase-money  and 
C  and  D  one  quarter  each,  E,  having  notice  of  this,  must 
pay  Ks.  15  to  B,  Es.  7J  to  C,  and  Es.  7*  to  D,  and  must 
deliver  the  sheep  according  to  the  joint  direction  of  B,  0 
and  D. 

(6).  In  the  same  case,  each  house  in  the  village  being 
bound  to  provide  ten  days'  labour  each  year  on  a  dyke  to 
prevent  inundation,  E  had  agreed  as  a  term  of  his  lease  to 
perform  this  work  for  A.  B,  C  and  D  severally  require  E 
to  perform  the  ten  days'  work  due  on  account  of  the  house 
of  each.  E  is  not  bound  to  do  more  than  ten  days'  work  in 
all,  according  to  such  directions  as  B,  C  and  D  may  join  in 
giving. 

B. — Transfer  of  Immoveable  Property. 

38.    Where  any  person,   authorized  only  under  circum- 
stances in  their  nature  variable  to   dispose 
personrfeauth<£    of    immoveable    property,   transfers   such 
r  i  z  e  d  only    property  for    consideration,    alleging   the 
under     certain    existence     of    such     circumstances,    they 

circumstances       in  •,     ,  ,1  f  ,1 

to  transfer.          shall,   as    between  the   transferee  on  the 

one   part     and   the     transferor   and   other 

persons    (if  any)    affected  by   the   transfer   on   the  other 

part,  be    deemed  to   have  existed,  if  the   transferee,  after 
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using  reasonable  care   to  ascertain  the  existence  of  such 
circumstances,  has  acted  in  good  faith. 

Illustration. 

A,  a  Hindu  widow,  whose  husband  has  left  collateral  heirs, 
alleging  that  the  property  held  by  her  as  such  is  insufficient 
for  her  maintenance,  agrees,  for  purposes  neither  religious 
nor  charitable,  to  sell  a  field,  part  of  such  property,  to  B.  B 
satisfies  himself  by  reasonable  enquiry  that  the  income  of 
the  property  is  insufficient  for  A's  maintenance,  and  that  the 
sale  of  the  fiel  d  is  necessary,  and,  acting  in  good  faith,  buys 
the  field  from  A.  As  between  B  on  the  one  part  and  A  and 
the  collateral  heirs  on  the  other  part,  a  necessity  for  the  sale 
shall  be  deemed  to  have  existed. 

39.  Where  a  third    person  has   a  right    to    receive 

maintenance,  or  a  provision  for  advance- 
•whCTea?hird  mentor  marriage,  from  the  profits  of  im- 
person  is  en-  moveable  property,  and  such  property  is 
S2Sce°  mahl  transferred  with  tne  intention  of  defeating 

such  right,  the  right  may  be  enforced 
against  the  transferee,  if  he  has  notice  of  such  intention 
or  if  the  transfer  is  gratuitous ;  but  not  against  a 
transferee  for  consideration  and  without  notice  of  the 
right,  nor  against  such  property  in  his  hands. 

Illustration. 

A,  a  Hindu,  transfers  Sultanpur  to  his  sister-in-law  B, 
in  lieu  of  her  claim  against  him  for  maintenance  in  virtue 
of  his  having  become  entitled  to  her  deceased  husband's 
property,  and  agrees  with  her  that,  if  she  is  dispossessed 
of  Sultanpnr,  A  will  transfer  to  her  an  equal  area  out  of 
such  of  several  other  specified  villages  in  his  possession  as 
she  may  elect.  A  sells  the  specified  villages  to  C,  who  buys 
in  good  faith,  without  notice  of  the  agreement.  B  is  dispos- 
sessed of  Sultanpur.  She  has.no  claim  on  the  villages 
transferred  to  C. 

40.  Where,  for  the  more  beneficial   enjoyment  of  his 
Burden  of  ob-    own  inimoveable  property,  a   third  person 

lipation  impps-  has,  independently  of  any  interest  in  the 
on*uBro/ku<?n  immoveable  property  of  another  or  of  any 
easement  thereon,  a  right  to  restrain  the 
enjoyment  of  the  latter  property  or  to  compel  its  enjoy- 
ment in  a  particular  manner,  or 
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where  a  third  person  is  entitled  to  the  benefit  of  an 
or  of  obligation  obligation  arising  out  of  contract  and 
annexed  to  own-  annexed  to  the  ownership  of  immoveable 
amounting  To  property,  but  not  amounting  to  an  interest 
interest  or  ease-  therein  or  easement  thereon, 
meut-  such  right  or  obligation  may  be  enforced 

against  a  transferee  with  notice  thereof  or  a  gratuitous 
transferee  of  the  property  affected  thereby,  but  not 
against  a  transferee  for  consideration  and  without  notice 
of  the  right  or  obligation,  nor  against  such  property  in 
his  hands. 

Illustration. 

A  contracts  to  sell  Sultanpur  to  B.  While  the  contract  is 
still  in  force  he  sells  Sultanpur  to  C,  who  has  notice  of  the 
contract,  B  may  enforce  the  contract  against  C  to  the  same 
extent  as  against  A. 

41.  Where,  with  the  consent,  express  or  implied,  of 
Transfer  by  os-    the  persons  interested  in  immoveable  pro- 

tensible  owner,  perty,  a  person  is  the  ostensible  owner  of 
such  property  and  transfers  the  same  for  consideration, 
the  transfer  shall  not  be  voidable  on  the  ground  that  the 
transferor  was  not  authorized  to  make  it:  provided  that  the 
transferee,  after  taking  reasonable  care  to  ascertain  that 
the  transferor  had  power  to  make  the  transfer,  has  acted 
in  good  faith. 

42.  Where  a  person  transfers  any  immoveable  property, 

reserving  power  to  revoke  the  transfer, 
person8  Having  and  subsequently  transfers  the  property  for 
authority  to  re-  consideration  to  another  transferee,  such 

fawfer  r  m  e  r    transf er   °Perates   in  favour  of  such  trans- 
feree (subject  to  any  condition  attached  to 
the  exercise  of  the  power)  as  a  revocation  of  the   former 
transfer  to  the  extent  of  the  power. 

Illustration. 

A  lets  a  house  to  B,  and  reserves  power  to  revoke  the 
lease  if,  in  the  opinion  of  a  specified  surveyor,  B  should  make 
a  use  of  it  detrimental  to  its  value.  Afterwards  A,  think- 
ing that  such  a  use  has  been  made,  lets  the  house  to  C. 
This  operates  as  a  revocation  of  B's  lease  subject  to  the 
opinion  of  the  surveyor  as  to  B's  use  of  the  house  having 
been  detrimental  to  its  value. 
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43.  Where   a  person  erroneously  represents  that  lie 
Transfer    by    *s  authorized  to   transfer   certain  immove- 

unauthorized  able  property,  and  professes  to  transfer 
person  who  gucn  property  for  consideration  such 
acquS6  "nter*  transfer  shall,  at  the  option  of  the 
est  in  property  transferee,  operate  on  any  interest  which 
the  transferor  may  acquire  in  such  property, 
at  any  time  during  which  the  contract  of  transfer 
subsists. 

Nothing  in  this  section  shall  impair  the  right  of 
transferees  in  good  faith  for  consideration  without  notice 
of  the  existence  of  the  said  option. 

Illustration. 

A,  a  Hindu  who  has  separated  from  his  father  B,  sells  to 
C  three  fields,  X,  Y  and  Z,  representing  that  A  is  authorized  to 
transfer  the  same.  Of  these  fields  Z  does  not  belong  to  A, 
it  having  been  retained  by  B  on  the  partition  ;  but  on  B's 
dying  A  as  heir  obtains  Z.  C,  not  having  rescinded  the 
contract  of  sale,  may  require  A  to  deliver  Z  to  him. 

44.  .Where  one  of  two   or   more   co-owners  of    im- 

b  moveable  property  legally  competent  in 
y  that  behalf  transfers  his  share  of  such 
property  or  any  interest  therein,  the  trans- 
feree acquires,  as  to  such  share  or  interest,  and  so  far  as 
is  necessary  to  give  effect  to  the  transfer,  the  transferor's 
right  to  joint  possession  or  other  common  or  part  enjoy- 
ment of  the  property,  and  to  enforce  a  partition  of  the 
same,  but  subject  to  the  conditions  and  liabilities  affecting, 
at  the  date  of  the  transfer,  the  share  or  interest  so 
transferred. 

Where  the  transferee  of  a  share  of  a  dwelling-house 
belonging  to  an  undivided  family  is  not  a  member  of  tho 
family,  notjiing-  in  this  section  shall  be  deemed  to  entitle 
him  to  joint  possession  or  other  common  or  part  enjoy- 
ment of  the  house. 

45.     Where  irnmoveable     property    is   transferred   for 
consideration  to  two    or  more  persons,  and 
.    sudl   Consideration   is   paid  out   of  a  fund 
tion.  belonging  to  them  in  common,  they  are,  in 

the  absence  of  a  contract  to  the  contrary, 
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respectively  entitled  to  interests  in  such  property  identical, 
as  nearly  as  may  be,  with  the  interests  to  which  they  were 
respectively  entitled  in  the  fund  ;  and  where  such 
consideration  is  paid  out  of  separate  funds  belonging  to 
them  respectively,  they  are,  in  the  absence  of  a  contract 
to  the  contrary,  respectively  entitled  to  interests  in  such 
property  in  proportion  to  the  shares  of  the  consideration 
which  they  respectively  advanced. 

In  the  absence  of  evidence  as  to  the  interests  in  the 
fund  to  which  they  were  respectively  entitled,  or 
as  to  the  shares  which  they  respectively  advanced,  such 
persons  shall  be  presumed  to  be  equally  interested  in  the 
property. 

46.  Where  immoveable  property  is  transferred  for 
Tran  f  rf  r  n  consideration  by  persons  having  distinct 
siSation'bypcr  interests  therein,  the  transferors  are,  in  the 
sons  having  dis-  absence  of  a  contract  to  the  contrary,  enti- 
tinct  interests.  tled  to  ghare  in  the  consideration  equally, 
where  their  interests  in  the  property  were  of  equal  value, 
and,  where  such  interests  were  of  unequal  value,  propor- 
tionately to  the  value  of  their  respective  interests. 


(a).  A,  owning  a  moiety,  and  B  and  C,  each  a  quarter 
share,  of  mauza  Sultanpur,  exchange  an  eighth  share  of  that 
mauza  for  a  quarter  share  of  mauza  Lalpura.  There  being 
no  agreement  to  the  contrary,  A  is  entitled  to  an  eighth  share 
in  Lalpura,  and  B  and  C  each  to  a  sixteenth  share  in  that 
mauza. 

(6).  A,  being  entitled  to  a  life-interest  in  mauza  Atrali 
and  B  and  C  to  the  reversion,  sell  the  mauza  for  Es.  1,000. 
A's  life-interest  is  ascertained  to  be  worth  Rs.  600,  the 
reversion  Ks  400.  A  is  entitled  to  receive  Rs.  600  out  of 
the  purchase-money,  B  and  C  to  receive  Ks.  400. 

47.     Where  several  co-owners  of  immoveable   property 

Transfer    by    transfer  a  share  therein  without  specifying 

co-owners  of    that  the   transfer  is  to  take  effect  on  any 

share  in  com-    particular  share  or  shares  of  the  transferors, 

'er  y'       the   transfer,    as   among   such  transferors, 

takes  effect  on  such  shares' equally  where  the  shares   were. 

equal,  and   where   they   were  unequal,  proportionately  to 

the  extent  of  such  shares. 
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Illustration. 

A,  the  owner  of  an  eight-anna  share,  and  B  and  C,  each 
the  owner  of  a  four-anna  share,  in  mauza  Sultanpur,  transfer 
a  two-anna  share  in  the  mauza  to  D,  without  specifying  from 
which  of  their  several  shares  the  transfer  is  made.  To  give 
effect  to  the  transfer  one-anna  share  is  taken  from  the  share 
of  A,  and  half  an  anna  share  from  each  of  the  shares  of  B 
and  C. 

48.  Where  a  person  purports  to  create  by  transfer  at 

different  times  rights  in  or  over  the  same 
Priority  of    immoveable  property,  and  such  rights  can- 
not  all  exist  or  be  exercised  to  their  full 
extent  together,   each  later  created  right 
shall,  in  the  absence  of  a  special  contract  or  reservation 
binding  the  earlier  transferees,   be  subject  to  the  rights 
previously  created. 

49.  Where    immoveable    property  is  transferred  for 

consideration,   and    such   property   or  any 

ThT8fu2?'r  Part  thereof  is  at  the  date  of  the  transfer 
insured  against  loss  or  damage  by  fire,  the 
transferee,  in  case  of  such  loss  or  damage, 
may,  in  the  absence  of  a  contract  to  the  contrary,  require 
any  money  which  the  transferor  actually  receives  under 
the  policy,  or  so  much  thereof  as  may  be  necessary,  to  be 
applied  in  reinstating  the  property. 

50.  No  person  shall  be  chargeable  with  any  rents  or 
Rent  bond  fide    Pr°fits  of  any  immoveable  property,  which 

paid  to  holder  he  has  in  good  faith  paid  or  delivered  to 
under  defective  any  person  of  whom  he  in  good  faith  held 
such  property,  notwithstanding  it  may 
afterwards  appear  that  the  person  to  whom  such  payment 
or  delivery  was  made  had  no  right  to  receive  such  rents 
or  profits. 

Illustration. 

A  lets  a  field  to  B  at  a  rent  of  Us.  50,  and  then  transfers 
the  field  to  C.  B,  having  no  notice  of  the  transfer,  in  good 
faith  pays  the  rent  to  A,  B  is  not  chargeable  with  the  rent  BO 
paid. 
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51.  When  the  transferee    of    immoveable     property 

makes  any  improvement  on  the  property, 
JS°;S£  believing  in  good  faith  that  he  is  absolutely 
holders  under  entitled  thereto,  and  he  is  subsequently 
defective  titles.  evjcte(j  therefrom  by  any  person  having  a 
better  title,  the  transferee  has  a  right  to  require  the  person 
causing  the  eviction  either  to  have  the  value  of  the  im- 
provement estimated  and  paid  or  secured  to  the  transferee, 
or  to  sell  his  interest  in  the  property  to  the  transferee  at 
the  then  market  value  thereof  irrespective  of  the  value 
of  such  improvement. 

The  amount  to  be  paid  or  secured  in  respect  of  such 
improvement  shall  be  the  estimated  value  thereof  at  the 
the  time  of  the  eviction. 

When,  under  the  circumstances  aforesaid,  the  transferee 
has  planted  or  sown  on  the  property  crops  which  are 
growing  when  he  is  evicted  therefrom,  he  is  entitled  to 
such  crops  and  to  free  ingress  and  egress  to  gather  and 
carry  them. 

52.  During  the  active  prosecution  in  any  Court  having 

„,       ,          ,     authority  in  British  India,    or   established 
Transfer     of     .  ,  J,      ,.     .         ,,  „  .  . '.     T    ...     ,          , 

property  pend-  beyond  the  limits  of  British  India  by  the 
ing  suit  relating  Governor  General  in  Council,  of  a  conten- 
tious suit  or  proceeding  in  which  any  right 
to  immoveable  property  is  directly  and  specifically  in 
question,  the  property  cannot  be  transferred  or  otherwise 
dealt  with  by  any  party  to  the  suit  or  proceeding  so  as 
to  affect  the  rights  of  any  other  party  thereto  under  any 
decree  or  order  which  may  be  made  therein,  except  under 
the  authority  of  the  Court  and  on  such  terms  as  it  may 
impose. 

53.  Every  transfer  of  immoveable  property,  made  with 

,  ,  .  intent  to  defraud  prior  or  subsequent  trans- 
transfer!1  ferees  thereof  for  consideration,  or  co- 
owners  or  other  persons  having  an  interest 
in  such  property,  or  to  defeat  or  delay  the  creditors  of  the 
transferor,  is  voidable  at  the  option  of  any  person  so 
defrauded,  defeated  or  delayed. 

Where  the  effect  of  any  transfer  of  immoveable 
property  is  to  defraud,  defeat  or  delay  any  such  person, 
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and  such  transfer  is  made  gratuitously  or  for  a  grossly 
inadequate  consideration,  the  transfer  may  be  presumed 
to  have  been  made  with  such  intent  as  aforesaid. 

Nothing  contained  in  this  section  shall  impair  the 
rights  of  any  transferee  in  good  faith  and  for  considera- 
tion. 


CHAPTER  III. 
OF  SAXES  OF  IMMOVEABLE  PROPERTY. 

54.  "  Sale  "  is  a  transfer  of  ownership  in  exchange 
"Sale"  defined     for/ price  paid  or  promised  or  part-paid 

and  part-promised. 

Such  transfer,  in  the  case  of    tangible    immoveable 

g.  .       property  of  the  value   of  one      hundred 

'    rupees  and  upwards,   or  in  the  case  of  a 

reversion  or  other  intangible  thing,  can  be  made  only  by 

a  registered  instrument. 

In  the  case  of  tangible  immoveable  property  of  a  value 
less  than  one  hundred  rupees,  such  transfer  may  be  made 
either  by  a  registered  instrument  or  by  delivery  of  the- 
property. 

Delivery  of  tangible  immoveable  property  takes  place 
when  the  seller  places  the  buyer,  or  such  person  as  he- 
directs,  in  possession  of  the  property. 

A  contract  for  the  sale  of    immoveable  property  is  a 

Contract  for  contract  that  a  sale  of  such  property  shall 
sale.  take  place  on  terms  settled  between  the 

parties. 

It  does  not,  of  itself,  create  any  interest  in  or  charge  on 
such  property. 

55.  In  the  absence  of  a  contract  to  the  contrary,   the 
Rights  and  li-    buyer  and  the  seller  of  immoveable  pro- 
abilities  of  buy-    perty    respectively    are    subject    to  the 
er  and  seller.        liabilities,  and  have  the  rights,   mentioned 
in  the  rules  next  following,  or  such  of  them  as  are  appli- 
cable to  the  property  sold  : 

(1)    The  seller  is  bound— 
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(a)  to  disclose  to  the  buyer  any  material  defect  in  the 
property  of 'which  the  seller  is,  and  the  buyer  is  not, 
aware,  and  which  the  buyer  could  not  with  ordinary  care 
discover  ; 

(6)  to  produce  to  the  buyer  on  his  request  for  examina- 
tion all  documents  of  title  relating  to  the  property  which 
are  in  the  seller's  possession  or  power  ; 

(c)  to  answer  to  the  best  of  his  information  all  relevant 
questions  put  to  him  by  the  buyer  in  respect  to  the  pro- 
perty or  the  title  thereto  ; 

(d)  on  payment  or  tender  of  the  amount  due  in  respect 
of  the  price,  to  execute  a  proper  conveyance  of  the  pro- 
perty when  the  buyer  tenders  it  to  him  for  execution  at  a 
proper  time  and  place  ; 

(e)  between  the  date   of  the  contract  of  sale  and  the 
delivery  of  the  property,  to  take  as  much   care   of  the 
property  and  all  documents  of  title  relating  thereto  which 
are  in  his  possession,  as  an  owner  of  ordinary  prudence 
would  take  of  such  property  and  documents  ; 

(f)  to  give,  on  being  so  required,  the   buyer,   or  such 
person  as  he  directs,  such  possesion   of  the  property  as 
its  nature  admits  ; 

(g)  to   pay  all  public  charges  and  rent  accrued  due  in 
respect   of  the   property  up-  to   the  date  of  the  sale,  the 

/  interest  on  all  incumbrances  on  such  property  due  on 
such  date,  and,  except  where  the  property  is  sold  subject 
to  incumbrances,  to  discharge  all  incumbrances  on  the 
property  then  existing. 

(2)  The  seller  shall  be  deemed  to  contract  with  the 
buyer  that  the  interest  which  the  seller  professes  to  trans- 
fer to  the  buyer  subsists  and  that  he  has  power  to  trans- 
fer the  same : 

provided  that,  where  the  sale  is  made  by  a  person  in  a 
fiduciary  character,  he  shall  be  deemed  to  contract  with 
the  buyer  that  the  seller  has  done  no  act  whereby  the 
property  is  incumbered  or  whereby  he  is  hindered  from 
transferring  it. 
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The  benefit  of  the  contract  mentioned  in  this  rule 
shall  be  annexed  to,  and  shall  go  with,  the  interest  of  the 
transferee  as  such,  and  may  be  enforced  by  every  person 
in  whom  that  interest  is  for  the  whole  or  any  part  thereof 
from  time  to  time  vested. 

(3)  Where  the  whole  of  the  purchase-money  has  been 
paid  to  the  seller,  he  is  also  bound  to  deliver  to  the  buyer 
all  documents  of  title  relating  to  the  property  which  are 
in  the  seller's  possession  or  power  : 

provided  that  (a),  where  the  seller  retains  any  part  of 
the  property  comprised  in  such  documents,  he  is  entitled 
to  retain  them  all,  and  (6),  where  the  whole  of  such  pro- 
perty is  sold  to  different  buyers,  the  buyer  of  the  lot  of 
greatest  value  is  entitled  to  such  documents.  But  in 
case  (a)  the  seller,  and  in  case  (&)  the  buyer  of  the  lot 
of  greatest  value,  is  bound,  upon  every  reasonable  request 
by  the  buyer,  or  by  any  of  the  other  buyers,  as  the  case 
may  be,  and  at  the  cost  of  the  person  making  the  request, 
to  produce  the  said  documents  and  furnish  such  true 
copies  thereof  or  extracts  therefrom  as  he  may  require  ; 
and  in  the  meantime,  the  seller,  or  the  buyer  of  the  lot 
of  greatest  value,  as  the  case  may  be,  shall  keep  the  said 
documents  safe,  uncancelled  and  undefaced,  unless  pre- 
vented from  so  doing  by  fire  or  other  inevitable  accident ; 

(4)  The  seller  is  entitled— 

(a)  to  the  rents  and  profits  of  the  property  till  the 
ownership  thereof  passes  to  the  buyer  ; 

(6)  where  the  ownership  of  the  property  has  passed 
to  the  buyer  before  payment  of  the  whole  of  the  pur- 
chase-money, to  a  charge  upon  the  property  in  the  hands 
of  the  buyer  for  the  amount  of  the  purchase-money,  or 
any  part  thereof  remaining  unpaid,  and  for  interest  on 
such  amount  or  part. 

f5).  The  buyer  is  bound — 

(a)  to  disclose  to  the  seller  any  fact  as  to  the  nature  or 
extent  of  the  seller's  interest  in  the  property  of  wliich 
the  buyer  is  aware,  but  of  which  he  has  reason  to  believe 
that  the  seller  is  not  aware,  and  which  materially  increases 
the  value  of  such  interest  ; 
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(5)  to  pay  or   tender,    at  the    time   and   place  of  com- 
pleting the  sale,  the  purchase-money  to  the  seller  or  such 
person  as  he  directs  :  provided  that,  where  the  property  is 
sold  free  from  incumbrances.  the  buyer  may  retain  out  of 
the  purchase-money  the  amount   of  any   incumbrances  on 
the  property  existing  at  the  date  of  the  sale,  and  shall  pay 
the  amount  so  retained  to  the  persons  entitled  thereto  ; 

(c)  where  the  ownership  of  the  property  has  passed  to 
the  buyer,  to  bear  any  loss  arising  from  the  destruction, 
injury  or  decrease  in  value  of  the  property  not  caused  by 
the  seller  ; 

(c?)  where  the  ownership  of  the  property  has  passed  to 
the  buyer,  as  between  himself  and  the  seller,  to  pay  all 
public  charges  and  rent  which  may  become  payable  in 
respect  of  the  property,  the  principal  moneys  due  on  any 
incumbrances  subject  to  which  the  property  is  sold,  and 
the  interest  thereon  afterwards  accruing  due. 

(6)  The  buyer  is  entitled — 

(a)  where  the  ownership  of  the  property  has  passed  to  him, 
to  the  benefit  of  any  improvement  •  in,  or  increase  in  value 
of,  the  property,  and  to  the  rents  and  profits  thereof  ; 

(&)  unless  he  has  improperly  declined  to  accept  delivery 
of  the  property,  to  a  charge  on  the  property,  as  against 
the  seller  and  all  persons  claiming  under  him  with  notice 
of  the  payment,  to  the  extent  of  the  seller's  interest  in 
the  property,  for  the  amount  of  any  purchase-money 
properly  paid  by  the  buyer  in  anticipation  of  the  delivery 
and  for  interest  on  such  amount  ;  and,  when  he  properly 
declines  to  accept  the  delivery,  also  for  the  earnest  (if 
anyj  and  for  the  costs  (if  any)  awarded  to  him  of  a  suit 
to  compel  specific  performance  of  the  contract  or  to  ob- 
tain a  decree  for  its  rescission. 

An  omission  to  make  such  disclosures  as  are  mentioned 
in  this  section,  paragraph  (1),  clause  (a),  and  paragraph 
(5),  clause  (a),  is  fraudulent. 

56.  Where  two  properties  are  subject  to  a  common 
charge,  and  one  of  the  properties  is  sold, 
two  properties  tne  buyer  is,  as  against  the  seller,  in  the 
subject  to  a  com-  absence  of  a  contract  to  the  contrary,  en- 
mon  charge.  titled  to  have  the  charge  satisfied  out  of 
the  other  property,  so  far  as  such  property  will  extend. 
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Discharge  of  Incumbrances  on  Sale. 

57.     (a)     Where  immoveable  property  subject  to   any 

Provisi       b      incumbrance,  whether  immediately  payable 

CourT^for1  in-    or  n0^)  *8  s0^  Dv  the  Court  or  in   execution 

cum  b  ranee  a,     of  a  decree,  or  out  of  court,  the  Court  may, 

therefrom  freed    if  [i  thinks  fit>  on  the  application   of  any 
party  to  the  sale,  direct  or   allow  payment 
into  court, 

(1)  in  case  of  an  annual  or  monthly  sum  charged  on  the 

property,  or  of  a  capital  sum  charged  on  a  deter- 
minable  interest  in  the  property,  — of  such  amount 
as,  when  invested  in  securities  of  the  Government 
of  India,  the  Court  considers  will  be  sufficient,  by 
means  of  the  interest  thereof,  to  keep  down  or 
otherwise  provide  for  that  charge,  and 

(2)  in  any  other  case  of  a  capital  sum  charged  on  the 

property, — of  the  amount  sufficient  to  meet  the 
incumbrance  and  any  interest  due  thereon. 

But  in  either  case  there  shall  also  be  paid  into  court  such 
additional  amount  as  the  Court  considers  will  be  sufficient 
to  meet  the  contingency  of  further  costs,  expenses  and 
interest,  and  any  other  contingency,  except  depreciation  of 
investments,  not  exceeding  one-tenth  part  of  the  original 
amount  to  be  paid  in,  unless  the  Court  for  special  reasons 
(which  it  shall  record)  thinks  fit  to  require  a  larger 
additional  amount. 

(6)  Thereupon  the  Court  may,  if  it  thinks  fit,  and  after 
notice  to  the  incumbrancer,  unless  the  Court,  for  reasons 
to  be  recorded  in  writing,  thinks  fit  to  dispense  with  such 
notice,  declare  the  property  to  be  freed  from  the  incum- 
brance, and  make  any  order  for  conveyance,  or  vesting 
order,  proper  for  giving  effect  to  the  sale,  and  give  direc- 
tions for  the  retention  and  investment  of  the  money 
in  court. 

(c)  After  notice  served  on  the  persons  interested  in 
or  entitled  to  the  money  or  fund  in  court,  the  Court  may 
direct  payment  or  transfer  thereof  to  the  persons  entitled 
to  receive  or  give  a  discharge  for  the  same,  and  generally 
may  give  directions  respecting  the  application  or  di<- 
tribution  of  the  capital  or  income  thereof. 

18 
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(d)  An   appeal   shall  lie  from  any  declaration,   order 
or  direction   under   this   section   as    if  the   same   were   a 
decree. 

(e)  In   this    section  "  Court"  means    (1)  a  High  Court 
in  the  exercise  of  its   ordinary   or    extraordinary  original 
civil  jurisdiction,  (2)  the  Court  of  a  District  Judge  within 
the  local  limits  of  whose   jurisdiction  the  property  01;  any 
part  thereof   is   situate,    (3)  any    other    Court   which   the 
Local  Government  may,  from  time  to  time,  by  notification 
in  the  official  Gazette,  declare  to   be  competent  to  exercise 
the  jurisdiction  conferred  by  this  section. 

CHAPTER  IV. 

OF  MORTGAGES  OF   IMMOVEABLE   PROPERTY  AND 
CHARGES. 

If  58.  (a).  A  mortgage  is  the  transfer  of  an  interest  in 
ort  „  specific  immoveable  property  for  the 
«  mortgager'"  purpose  of  securing  the  payment  of 
and  "mort-  money  advanced  or  to  be  advanced  by 
gagee"  defined.  way  of  loaQj  and  existing  or  future  debt, 
or  the  performance  of  an  engagement  which  may  give 
rise  to  a  pecuniary  liability. 

The  transferor  is  called  a  mortgagor,  the  transferee  a 
mortgagee  ;  the  principal  money  and  interest  of  which 
payment  is  secured  for  the  time  being  are  called  the 
mortgage-money,  and  the  instrument  (if  any)  by  which 
the  transfer  is  effected  is  called  a  mortgage-deed. 

(&).     Where,     without    delivering    possession    of  the 
mortgaged  property,   the  mortgagor  binds 
gage  himself   personally   to  pay  the   mortgage- 

money,  and  agrees,  expressly  or  impliedly, 
that,  in  the  event  of  his  failing  to  pay  according  to  his 
contract,  the  mortgagee  shall  have  a  right  to  cause  the 
mortgaged  property  to  be  sold  and  the  proceeds  of  sale 
to  be  applied,  so  far  as  may  be  necessary,  in  payment  of 
the  mortgage-money,  the  transaction  is  called  a  simple 
mortgage  and  the  mortgagee  a  simple  mortgagee. 

Mortgage  by  (c).  Where  the  mortgagor  ostensibly 
conditional  sale,  sells  the  mortgaged  property — 
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on  condition  that  on  default  of  payment  of  the  mort- 
gage-money on  a  certain  date  the  sale  shall  become 
absolute,  or 

on  condition  that  on  such  payment  being  made  the  sale 
shall  become  void,  or 

on  condition  that  on  such  payment  being  made  the 
buyer  shall  transfer  the  property  to  the  seller, 

the  transaction  is  called  a  mortgage  by  conditional  sale 
and  the  mortgagee  a  mortgagee  by  conditional  sale. 

(d).  Where  the  mortgagor  delivers  possession  of 
the  mortgaged  property  to  the  mortgagee, 
and  authorises  him  to  retain  such 
possession  until  payment  of  the  mortgage- 
money,  and  to  receive  the  rents  and  profits  accruing  from 
the  property  and  to  appropriate  them  in  lieu  of  interest, 
or  in  payment  of  the  mortgage-money,  or  partly  in  lieu 
of  interest  and  partly  in  payment  of  the  mortgage-money, 
the  transaction  is  called  an  usufructuary  mortgage  and 
the  mortgagee  an  usufructuary  mortgagee. 

(e).  Where  the  mortgagor  binds  himself  to  repay  the 
mortgage-money  on  a  certain  date,  and 

^English  mor  transfers  the  mortgaged  property  absolutely 
to  the  mortgagee,  but  subject  to  a  proviso 

that  he  will  re-transfer  it  to  the  mortgagor  upon  payment 

of    the  mortgage-money   as  agreed,   the    transaction  is 

called  an  English  mortgage. 

59.     Where  the  principal  money  secured  is  one  hundred 

Mortgage  when    rupees  or  upwards,    a  mortgage   can  be 

to  be  by  assur-     effected    only   by  a  registered   instrument 

signed  by  the  mortgagor  and   attested  by 

at  least  two  witnesses. 

Where  the  principal  money  secured  is  less  than  one 
hundred  rupees,  a  mortgage  may  be  effected  either  by  an 
instrument  signed  and  attested  as  aforesaid,  or  (except 
in  the  case  of  a  simple  mortgage)  by  delivery  of  the 
property.  ^ 

Nothing  in  this  section   shall  be    deemed   to   render  J  i  t 
invalid  mortgages  made  in  the  towns  of  Calcutta,  Madras, 
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Bombay,  Karachi  and  Rangoon,  by  delivery  to  a  creditor 
or  his  agent  of  documents  of  title  to  immoveable  property, 
with  intent  to  create  a  security  thereon. 

Rights  and  Liabilities  of  Mortgagor. 

~  60.  At  any  time  after  the  principal  money  has  become 
Right  of  mort-  payable,  the  mortgagor  has  a  right,  on 
g  a  g  o  r  to  re-  payment  or  tender,  at  a  proper  time  and 
place,  of  the  mortgage-money,  to  require 
the  mortgagee  (a)  to  deliver  the  mortgage-deed,  if  any, 
to  the  mortgagor,  (&)  where  the  mortgagee  is  in  possession 
of  the  mortgaged  property,  to  deliver  possession  thereof 
to  the  mortgagor,  and  (c)  at  the  cost  of  the  mortgagor 
either  to  re-transfer  the  mortgaged  property  to  him  or 
to  such  third  person  as  he  may  direct,  or  to  execute  and 
(where  the  mortgage  has  been  effected  by  a  registered 
instrument )  to  have  registered  an  acknowledgment  in 
writing  that  any  right  in  derogation  of  his  interest 
transferred  to  the  mortgagee  has  been  extinguished  : 

Provided  that  the  right  conferred  by  this  section  has 
not  been  extinguished  by  act  of  the  parties  or  by  order 
of  a  Court. 

The  right  conferred  by  this  section  is  called  a  right  to 
redeem,  and  a  suit  to  enforce  it  is  called  a  suit  for 
redemption. 

Nothing  in  this  section  shall  be  deemed  to  render 
invalid  any  provision  to  the  effect  that,  if  the  time  fixed 
for  payment  of  the  principal  money  has  been  allowed 
to  pass  or  no  such  time  has  been  fixed,  the  mortgagee 
shall  be  entitled  to  reasonable  notice  before  payment  or 
tender  of  such  money. 

Nothing  in  this  section  shall  entitle  a  person  interested 
in  a  share  only  of  the  mortgaged  property 
to  redeem  Ws  own  share  only,  on  payment 
of  a  proportionate  part  of  the  amount 
remaining  due  on  the  mortgage,  except 
where  a  mortgagee,  or,  if  there  are  more  mortgagees 
than  one,  all  such  mortgagees,  has  or  have  acquired,  in 
whole  or  in  part,  the  share  of  a  mortgagor. 

J  A.  404 ,  M/?2  A**  *~& 
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61.     A  mortgagor  seeking  to  redeem  any  one  mortgage 

shall,  in  the  absence   of  a  contract  to  the 

deem  one  of  two    contrary,   be    entitled    to  do   so   without 

properties  a  e  -     paying  any  money  due  under   any  separate 

para^y   mort-    mortgage  made  by  him,   or  by  any  person 

through     whom    he   claims,    on   property 

other  than  that  comprised  in  the  mortgage  which  he  seeks 

to  redeem. 

Illustration. 

A,  the  owner  of  farms  Z  and  Y,  mortgages  Z  to  B  for 
Rs.  1,000.  A  afterwards  mortgages  Y  to  B  for  Es,  1,000, 
making  no  stipulation  as  to  any  additional  charge  on  Z,  A 
may  institute  a  suit  for  the  redemption  of  the  mortgage  on 
Z  alone. 

usufructuary  62-  In  the  case  of  a  usufructuary 
mortgagor  t  o  mortgage,  the  mortgagor  has  a  right  to 
recover  posses-  recover  possession  of  the  property— 

(a)  where  the  mortgagee  is  authorized  to  pay  himself 
the  mortgage-money  from  the  rents  and  profits  of  the 
property, — when  such  money  is  paid  ; 

(&)  where  the  mortgagee  is  authorized  to  pay  himself 
from  such  rents  and  profits  the  interest  of  the  principal 
money, — when  the  term  (if  any),  prescribed  for  the 
payment  of  the  mortgage  money  has  expired  and  the  mort- 
gagor pays  or  tenders  to  the  mortgagee  the  principal 
money  or  deposits  it  in  court  as  hereinafter  provided. 

63.     Where   mortgaged   property   in   possession  of  the 

Accession  t  o  mortgagee  has,  during  the  continuance  of 
mortgaged  pro-  the  mortgage,  received  any  accession,  the 
party.  mortgagor,  upon  redemption,  shall,  in  the 

absence  of  a  contract  to  the  contrary,  be  entitled  as  against 
the  mortgagee  to  such  accession. 

Where  such  accession  has  been  acquired  at  the  expense 
of  the  mortgagee,  and  is  capable  of  eepar- 
quired  in'virtue  ate  possession  or  enjoyment  without  detri- 
o  f  transferred  ment  to  the  principal,  property,  the  mort- 
gagor desiring  to  take  the  accession  must 
pay  to  the  mortgagee  the  expense  of  acquiring  it.  If  such 
separate  possession  or  enjoyment  is  not  possible,  the 
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accession  must  be  delivered  with  the  property,  the  mort- 
gagor being  liable,  in  the  case  of  an  acquisition  necessary 
to  preserve  the  property  from  destruction,  forfeiture  or 
sale,  or  made  with  his  assent,  to  pay  the  proper  cost  there- 
of, as  an  addition  to  the  principal  money,  at  the  same  rate 
of  interest. 

In  the  case  last  mentioned  the  profits,  if  any,  arising 
from  the  accession  shall  be  credited  to  the  mortgagor. 

Where  the  mortgage  is  usufructuary  and  the  accession 
has  been  acquired  at  the  expense  of  the  mortgagee,  the 
profits,  if  any,  arising  from  the  accession  shall,  in  the 
absence  of  a  contract  to  the  contrary,  be  set  off  against 
interest,  if  any,  payable  on  the  money  so  expended. 

64.     Where  the    mortgaged   property  is   a  lease  for  a 

Renewal  o  f  term  °^  years,  and  the  mortgagee  obtains 
mortgaged  a  renewal  of  the  lease,  the  mortgagor, 
lease-  upon  redemption,  shall,  in  the  absence  of 

a  contract  by  him  to  the  contrary,  have  the  benefit  of  the 
new  lease. 

implied  con-  65.  In  the  absence  of  a  contract  to  the 
tracts  by  mort-  contrary,  the  mortgagor  shall  be  deemed 
S&8°r-  to  contract  with  the  mortgagee, 

(a)  that  the  interest  which  the  mortgagor  professes 
to  transfer  to  the  mortgagee  subsists,  and  that  the  mort- 
gagor has  power  to  transfer  the  same  ; 

(6)  that  the  mortgagor  will  defend,  or,  if  the  mort- 
gagee be  in  possession  of  the  mortgaged  property,  enable 
him  to  defend,  the  mortgagor's  title  thereto  ; 

(c)  that  the  mortgagor  will,  so  long  as  the  mortgagee 
is  not  in  possession   of  the  mortgaged  property,   pay  all 
public  charges  accruing  due  in  respect  of  the  property  ; 

(d)  and,  where  the   mortgaged  property  is  a  lease  for 
a  term  of   years,  that  the   rent  payable   under  the  lease, 
the  conditions  contained  therein,  and  the  contracts  binding 
on  the   lessee   have  been   paid,   performed   and   observed 
down   to  the   commencement  of  the   mortgage  ;  and  that 
the  mortgagor  will,  so  long  as   the  security   exists  and  the 
mortgagee  is  not  in  possession  of  the  mortgaged  property, 
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pay  the  rent  reserved  by  the  lease,  or,  if  the  lease  be 
renewed,  the  renewed  lease,  perform  the  conditions  con- 
tained therein  and  observe  the  contracts  binding  on  the  lessee, 
and  indemnify  the  mortgagee  against  all  claims  sustained  by 
reason  of  the  non-payment  of  the  said  rent  or  the  non- 
performance  or  non-observance  of  the  said  conditions 
and  contracts  ; 

(e)  and,  where  the  mortgage  is  a  second  or  subsequent 
incumbrance  on  the  property,  that  the  mortgagor  will 
pay  the  interest  from  time  to  time  accruing  due  on  each 
prior  incumbrance  as  and  when  it  becomes  due,  and  will 
at  the  proper  time  discharge  the  principal  money  due  on 
such  prior  incumbrance. 

Nothing  in  clause  (c),  or  in  clause  (e?),  so  far  as  it 
relates  to  the  payment  of  future  rent,  applies  in  the  case 
of  an  usufructuary  mortgage. 

The  benefit  of  the  contracts  mentioned  in  this  section 
shall  be  annexed  to  and  shall  go  with  the  interest  of  the 
mortgagee  as  such,  and  may  be  enforced  by  every  person 
in  whom  that  interest  is  for  the  whole  or  any  part  thereof 
from  time  to  time  vested. 

66.  A     mortgagor    in   possession   of    the   mortgaged 
Waste  by  mort-    property  is  not   liable  to  the  mortgagee  for 

gagor  in  posses-  allowing  the  property  to  deteriorate  ;  but 
he  must  not  commit  any  act  which  is 
destructive  or  permanently  injurious  thereto,  if  the 
security  is  insufficient  or  will  be  rendered  insufficient  by 
such  act. 

Explanation. — A  security  is  insufficient  within  the 
meaning  of  this  section  unless  the  value  of  the  mort- 
gaged property  exceeds  by  one-third,  or,  if  consisting  of 
buildings,  exceeds  by  one-half,  the  amount  for  the  time 
being  due  on  the  mortgage. 

Rights  and  Liabilities  of  Mortgagee. 

67.  In  the  absence   of  a  contract  to  the   contrary,  the 

mortgagee  has,  at  any  time  after  the 
closure^  Sit  mortgage-money  has  become  payable  to 

him,  and  before  a  decree  has  been  made 
for  the  redemption  of  the  mortgaged  property,  or  the 
mortgage- money  has  been  paid  or  deposited  as  herein- 
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after  provided,  a  right  to  obtain  from  the  Court  an  order 
that  the  mortgagor  shall  be  absolutely  debarred  of  his 
right  to  redeem  the  property,  or  an  order  that  the 
property  be  sold. 

A  suit  to  obtain  an  order  that  a  mortgagor  shall  be 
absolutely  debarred  of  his  right  to  redeem  the  mortgaged 
property  is  called  a  suit  for  foreclosure. 

Nothing  in  this  section  shall  be   deemed — 

(a)  to  authorize  a  simple  mortgagee  as  such  to 
institute  a  suit  for  foreclosure,  or  an  usufructuary  mort- 
gagee as  such  to  institute  a  suit  for  foreclosure  or  sale, 
or  a  mortgagee  by  conditional  sale  as  such  to  institute  a 
suit  for  sale  ;  or 

(&)  to  authorize  a  mortgagor  who  holds  the  mort- 
gagee's rights  as  his  trustee  or  legal  representative,  and 
who  may  sue  for  a  sale  of  the  property,  to  institute  a 
suit  for  foreclosure  ;  or 

(c)  to  authorize  the  mortgagee   of  a  railway,  canal  or 
other  work  in  the    maintenance    of  which   the  public  are 
interested,  to  institute  a  suit  for  foreclosure  or  sale  ;  or 

(d)  to  authorize  a  person  interested  in  part  only  of  the 
mortgage-money  to   institute   a   suit   relating   only  to  a 
corresponding  part  of  the  mortgaged  property,  unless  the 
mortgagees  have,   with   the    consent   of  the    mortgagor, 
le&Fved-their  interests  under  the  mortgage. 

Ri^ht  to  sue  68-  Tlie  mortgagee  has  a  right  to  sue 
for  mortgage-  the  mortgagor  for  the  mortgage-money  in 
money.  the  following  cases  only  : — 

(a)  where  the  mortgagor  binds  himself  to  repay  the 
same  : 

(6)  where  the  mortgagee  is  deprived  of  the  whole  or 
part  of  his  security  by  or  in  consequence  of  the  wrongful 
act  or  default  of  the  mortgagor  : 

(c)  where,  the  mortgagee  being  entitled  to  possession 
of  the  property,  the  mortgagor  fails  to  deliver  the  same 
to  him,  or  to  secure  the  possession  thereof  to  him  without 
disturbance  by  the  mortgagor  or  any  other  person. 
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Where,  by  any  cause  other  than  the  wrongful  act  or 
default  of  the  mortgagor  or  .mortgagee,  the  mortgaged 
property  has  been  wholly  or  partially  destroyed,  or  the 
security  is  rendered  insufficient  as  defined  in  section  sixty- 
six,  the  mortgagee  may  require  the  mortgagor  to  give  him 
within  a  reasonable  time  another  sufficient  security  for  his 
debt,  and,  if  the  mortgagor  fails  so  to  do,  may  sue  him  for 
the  mortgage- money. 

69.    A  power  conferred  by  the  mortgage-deed  on 

Power  of  sale     mortgagee,  or  on  any  person  on  his  behalf, 

•when  valid.          to  sell  or  concur  in  selling,  in  default  of 

payment  of  the  mortgage-money,  the  mortgaged  property, 

or  any  part  thereof,  without  the  intervention  of  the  Court,  _ 

:  .     '          v^        "<-'*.<  d   C^  Hrt' 


(c)  where  the  mortgaged  property  or  any  part  UXOIW.L. 
is  situate  within  the  towns  of  Calcutta,  Madras,  Bombay, 
Karachi  or  Rangoon. 

But  no  such  power  shall  be  exercised  unless  and 
nntil — 

(1)  notice  in  writing  requiring  payment  of  the  principal 
money  has  been  served  on   the  mortgagor,  or  on   one   of 
several  mortgagors,  and  default  has  been  made  in  payment 
of  the  principal  money,  or  of  part  thereof,  for  three  months 
after  such  service  ;  or 

(2)  some  interest  under  the   mortgage  amounting  at 
least  to  five  hundred  rupees  is  in  arrear  and  unpaid   for 
three  months  after  becoming  due. 

When  a  sale  has  been  made  in  professed  exercise  of 
such  a  power,  the  title  of  the  purchaser  shall  not  be 
impeachable  on  the  ground  that  no  case  had  arisen  to 
autlioriee  the  sale,  or  that  due  notice  was  not  given,  or 
that  the  power  was  otherwise  improperly  or  irregularly 
exercised  ;  but  any  person  damnified  by  an  unauthorized, 
or  improper,  or  irregular  exercise  of  the  power  shall  have 
his  remedy  in  damages  against  the  person  exercising  the 
power. 
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after  provided,  a  right  to  obtain  from  the  Court  an  order 
that  the  mortgagor  shall  be  absolutely  debarred  of  his 
right  to  redeem  the  property,  or  an  order  that  the 
property  be  sold. 

A  suit  to  obtain  an  order  that  a  mortgagor  shall  be 
absolutely  debarred  of  his  right  to  redeem  the  mortgaged 
property  is  called  a  suit  for  foreclosure. 

Nothing  in  this  section  shall  be   deemed  — 

(a)     to    authorize   a    simple     mortgagee     as    such  to 

institute  a  suit  for  foreclosure,   or  an   usufructuary  mort- 

gagee as  such  to    institute  a  suit  for  foreclosure   or  sale, 

or  a  mortgagee  bv   conditional  sale   as  such   to  institute  a 


(c)  to   authorize  the  mortgagee   of  a  railway,  canal  or 
other  work  in  the    maintenance    of  which   the  public  are 
interested,  to  institute  a  suit  for  foreclosure  or  sale  ;  or 

(d)  to  authorize  a  person  interested  in  part  only  of  the 
mortgage-money  to   institute   a   suit   relating   only  to  a 
corresponding  part  of  the  mortgaged  property,  unless  the 
mortgagees  have,   with   the    consent   of  the    mortgagor, 
^jrved-their  interests  under  the  mortgage. 

Ricrht  to  sue  68-  The  mortgagee  has  a  right  to  sue 
for  mortgage,  the  mortgagor  for  the  mortgage-money  in 
money,  the  following  cases  only  : — 

(a)  where  the  mortgagor  binds  himself  to  repay  the 
same  : 

(6)  where  the  mortgagee  is  deprived  of  the  whole  or 
part  of  his  security  by  or  in  consequence  of  the  wrongful 
act  or  default  of  the  mortgagor  : 

(c)  where,  the  mortgagee  being  entitled  to  possession 
of  the  property,  the  mortgagor  fails  to  deliver  the  same 
to  him,  or  to  secure  the  possession  thereof  to  him  without 
disturbance  by  the  mortgagor  or  any  other  person. 
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Where,  by  any  cause  other  than  the  wrongful  act  or 
default  of  the  mortgagor  or  .mortgagee,  the  mortgaged 
property  has  been  wholly  or  partially  destroyed,  or  the 
security  is  rendered  insufficient  as  defined  in  section  sixty- 
six,  the  mortgagee  may  require  the  mortgagor  to  give  him 
within  a  reasonable  time  another  sufficient  security  for  his 
debt,  and,  if  the  mortgagor  fails  so  to  do,  may  sue  him  for 
the  mortgage-money. 

69.    A  power  conferred  by  the  mortgage-deed  on  the  $*<•  < 
Power  of  sale     mortgagee,  or  on  any  person  on  his  behalf, 
•when  valid.  to  sell  or  concur  in  selling,  in  default   of 

payment  of  the  mortgage-money,  the  mortgaged  property, 
or  any  part  thereof,  without  the  intervention  of  the  Court, 
is  valid  in  the  following  cases^namely) — /*****•?*  ^^  1V*' 

(a)  where  the  mortgage  is  an  English  mortgage,  and 
neither  the  mortgagor  nor  the  mortgagee   is  a  Hindu, 
Muhammadan  or  Buddhist  A  UX^ICA,/-  0^3  cd-fj<r<d~ 

(b)  where  the  mortgagee  is  the  Secretary  of  State  for 
India  in  Council ; 

(c)  where  the  mortgaged  property  or  any  part  thereof 
is  situate  within  the  towns  of  Calcutta,  Madras,   Bombay,, 
Karachi  or  Kangoon. 

But  no  such  power  shall  be  exercised  unless  and 
nntil — 

(1)  notice  in  writing  requiring  payment  of  the  principal 
money  has  been  served  on   the  mortgagor,  or  on   one   of 
several  mortgagors,  and  default  has  been  made  in  paytoent 
of  the  principal  money,  or  of  part  thereof,  for  three  months 
after  such  service  ;  or 

(2)  some  interest  under  the    mortgage  amounting  at 
least  to  five  hundred  rupees  is  in  arrear  and  unpaid   for 
three  months  after  becoming  due. 

When  a  sale  has  been  made  in  professed  exercise  of 
such  a  power,  the  title  of  the  purchaser  shall  not  be 
impeachable  on  the  ground  that  no  case  had  arisen  to 
authorise  the  sale,  or  that  due  notice  was  not  given,  or 
that  the  power  was  otherwise  improperly  or  irregularly 
exercised  ;  but  any  person  damnified  by  an  unauthorized, 
or  improper,  or  irregular  exercise  of  the  power  shall  have 
hie  remedy  in  damages  against  the  person  exercising  the 
power. 
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The  money  which  is  received  by  the  mortgagee,  arising 
from  the  sale,  after  discharge  of  prior  incumbrances  if 
any,  to  which  the  sale  is  not  made  subject,  or  after  pay- 
ment into  court  under  section  fifty-seven  of  a  sum  to 
meet  any  prior  incumbrance,  shall,  in  the  absence  of  a 
contract  to  the  contrary,  be  held  by  him  in  trust  to  be 
applied  by  him,  first,  in  payment  of  all  costs,  charges  and 
expenses  properly  incurred  by  him  as  incident  to  the  sale 
or  any  attempted  sale  ;  and,  secondly,  in  discharge  of  the 
mortgage-money  and  costs  and  other  money,  if  any,  due 
under  the  mortgage  ;  and  the  residue  of  the  money  so 
received  shall  be  paid  to  the  person  entitled  to  the 
mortgaged  property  or  authorized  to  give  receipts  for 
the  proceeds  of  the  sale  thereof. 

Nothing  in  the  former  part  of  this  section  applies  to 
powers  conferred  before  this  Act  comes  into  force. 

The  powers  and  provisions  contained  in  sections  six  to 
nineteen  (both  inclusive)  of  the  Trustees  and  Mortgagees' 
Powers  Act,  1866,  shall  be  deemed  to  apply  to  English 
mortgages,  wherever  in  British  India  the  mortgaged 
property  may  be  situate,  when  neither  the  mortgagor  nor 
the  mortgagee  is  a  Hindu,  Muhammadan  or  Buddhis 

70.  If,  after   the  date  of   a   mortgage,   any   accession 

is  made  to  the  mortgaged  property,  the 
mortCgeagSednpr^  mortgagee,  in  the  absence  of  a  contract 
perty.  to  the  contrary,  shall,  for  the  purposes  of 

the  security,  be  entitled  to  such  accession. 

Illustrations. 

(a),  A  mortgages  to  B  a  certain  field  bordering  on  a  river. 
The  field  is  increased  by  alluvion.  For  the  purposes  of  his 
security,  B  is  entitled  to  the  increase, 

(b\  A  mortgages  a  certain  plot  of  building  land  to  B  and 
afterwards  erects  a  house  on  the  plot.  For  the  purposes  of 
his  security.  B  is  entitled  to  the  house  as  well  as  the  plot. 

71.  When   the  mortgaged   property   is   a   lease   for  a 
Renewal    o  f     term  of  years,  and  the   mortgagor  obtains 

mortgaged     a   renewal   of   the   lease,   the    mortgagee, 
lease>  in    the    absence     of    a     contract     to   the 

contrary,   shall,  for    the  purposes   of    the    security,    be 
entitled  to  the  new  lease. 
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72.  When,  during  the  continuance  of  the  mortgage, 
Rights  of  t*16  mortgagee  takes  possession  of  the 
mortgagee  in  mortgaged  property,  he  may  spend  such 
possession.  money  as  is  necessary  — 

(a)  for  the  due  management  of  the  property  and  the 
collection  of  the  rents  and  profits  thereof  ; 

(6)  for  its  preservation  from  destruction,  forfeiture 
or  sale  ; 

(c)  for  supporting  the  mortgagor's  title  to  the  property  ; 

(d)  for  making  his  own  title  thereto  good   against  the 
mortgagor  ;  and, 

(e)  when  the  mortgaged  property  is  a  renewable  lease- 
hold, for  the  renewal  of  the  lease  ; 

and  may,  in  the  absence  of  a  contract  to  the  contrary, 
add  such  money  to  the  principal-money,  at  the  rate  of 
interest  paj'able  on  the  principal,  and  where  no  such  rate 


same  rate.  But  the  amount  of  such  insurance  shall  not 
exceed  the  amount  specified  in  this  behalf  in  the  mort- 
gaged-deed  or  (if  no  such  amount  is  therein  specified) 
two-thirds  of  the  amount  that  would  be  required  in  case 
of  total  destruction  to  reinstate  the  property  insured. 

Nothing  in  this  section  shall  be  deemed  to  authorize 
the  mortgagee  to  insure  when  an  insurance  of  the  pro- 
perty is  kept  up  by  or  on  behalf  of  the  mortgagor  to  the 
amount  in  which  the  mortgagee  is  hereby  authorized  to 
insure. 

73.    "Where  mortgaged  property  is  sold  through  failure 

Charge  on  pro-    to  pay   arrears  of  revenue   or  rent  due  in 

c  e  e  d  s  of  reve-    respect  thereof,  the  mortgagee  has  a  charge 

on  the   surplus^  if  any,   of    the  proceeds, 

after  payment  thereout  of  the  said  arrears,  for  the  amount 

remaining  due  on  the  mortgage,  unless  the  sale  has  been 

occasioned  by  some  default  on  his  part. 
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The  money  which  is  received  by  the  mortgagee,  arising 
from  the  sale,  after  discharge  of  prior  incumbrances  if 
any,  to  which  the  sale  is  not  made  subject,  or  after  pay- 
ment into  court  under  section  fifty-seven  of  a  sum  to 
meet  any  prior  incumbrance,  shall,  in  the  absence  of  a 
contract  to  the  contrary,  be  held  by  him  in  trust  to  be 
applied  by  him,  first,  in  payment  of  all  costs,  charges  and 
expenses  properly  incurred  by  him  as  incident  to  the  sale 
or  any  attempted  sale  ;  and,  secondly,  in  discharge  of  the 
mortgage-money  and  costs  and  other  money,  if  any,  due 
under  the  mortgage  ;  and  the  residue  of  the  money  so 
received  shall  be  paid  to  the  person  entitled  to  the 
mortgaged  property  or  authorized  to  give  receipts  for 
the  proceeds  of  the  sale  thereof. 

Nothing  in  the  former  part  of  this  section  applies  to 
powers  conferred  before  this  Act  comes  into  force. 

ThP  TV— J  - 


pro-     "JWi  -e-& w»   1U  tue   ausence   ot    a   contract 
perty.  to  the   contrary,    shall,  for  the  purposes  of 

the  security,  be  entitled  to  such  accession. 

Illustrations. 

(a),  A  mortgages  to  B  a  certain  field  bordering  on  a  river. 
The  field  is  increased  by  alluvion.  For  the  purposes  of  his 
security,  B  is  entitled  to  the  increase, 

(b\  A  mortgages  a  certain  plot  of  building  land  to  B  and 
afterwards  erects  a  house  on  the  plot.  For  the  purposes  of 
his  security.  B  is  entitled  to  the  house  as  well  as  the  plot. 

71.     When   the  mortgaged   property   is   a   lease   for  a 

Renewal  o  f  term  °^  years>  an<i  tne  mortgagor  obtains 
mortgaged  a  renewal  of  the  lease,  the  mortgagee, 
lease-  in  the  absence  of  a  contract  to  the 

contrary,  shall,  for  the  purposes  of  the  security,  be 
entitled  to  the  new  lease. 
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72.     When,  during  the   continuance   of  the  mortgage, 
Rights  of    tne   mortgagee    takes    possession    of    the 

mortgagee    i  n    mortgaged  property,  he  may  spend  such 

possession.  money  as  is  necessary — 

(a)  for  the  due  management  of  the  property  and  the 
collection  of  the  rents  and  profits  thereof  ; 

(b)  for  its   preservation  from  destruction,  forfeiture 
or  sale  ; 

(c)  for  supporting  the  mortgagor's  title  to  the  property ; 
(c?)    for  making  his  own  title  thereto  good  against  the 

mortgagor  ;  and, 

(e)  when  the  mortgaged  property  is  a  renewable  lease- 
hold, for  the  renewal  of  the  lease  ; 

and  may,  in  the  absence  of  a  contract  to  the  contrary, 
add  such  money  to  the  principal-money,  at  the  rate  of 
interest  payable  on  the  principal,  and  where  no  such  rate 
is  fixed  at  the  rate  of  nine  per  cent,  per  annum. 

Where  the  property  is  by  its  nature  insurable,  the  mort- 
gagee may  ajso,  in  the  absence  of  a  contract  to  the 
contrary,  insure  and  keep  insured  against  loss  or  damage 
by  fire  the  whole  or  any  part  of  such  property  ;  and  the 
premiums  paid  for  any  such  insurance  shall  be  a  charge 
on  the  mortgaged  property,  in  addition  to  the  principal 
money,  with  the  same  priority  and  with  interest  at  the 
same  rate.  But  the  amount  of  such  insurance  shall  not 
exceed  the  amount  specified  in  this  behalf  in  the  mort- 
gaged-deed  or  (if  no  such  amount  is  therein  specified) 
two-thirds  of  the  amount  that  would  be  required  in  case 
of  total  destruction  to  reinstate  the  property  insured. 

Nothing  in  this  section  shall  be  deemed  to  authorize 
the  mortgagee  to  insure  when  an  insurance  of  the  pro- 
perty is  kept  up  by  or  on  behalf  of  the  mortgagor  to  the 
amount  in  which  the  mortgagee  is  hereby  authorized  to 
insure. 

73.    Where  mortgaged  property  is  sold  through  failure 

Charge  on  pro-    to  pay   arrears  of  revenue   or  rent  due  in 

c  e  e  d  s  of  reve-    respect  thereof,  the  mortgagee  has  a  charge 

on  the   surplus,  if  any,   of    the  proceeds, 

after  payment  thereout  of  the  said  arrears,  for  the  amount 

remaining  due  on  the  mortgage,  unless  the  sale  has  been 

occasioned  by  some  default  on  his  part. 
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74.  Any   second    or   other  subsequent  mortgagee  may, 

at  any  time  after  the  amount  due  on  the 
sequent  °  mOTt-  next  prior  mortgage  has  become  payable, 
gagee  to  pay  off  tender  such  amount  to  the  next  prior  mort- 
priormortgagee.  gage6)  and  such  mortgagee  IS  bound  to 
accept  such  tender  and  to  give  a  receipt  for  such  amount  ; 
and  (subject  to  the  provisions  of  the  law  for  the  time 
being  in  force  regulating  the  registration  of  documents) 
the  subsequent  mortgagee  shall,  on  obtaining  such  receipt, 
acquire,  in  respect  of  the  property,  all  the  rights  and 
powers  of  the  mortgagee,  as  such,  to  whom  he  has  made 
such  tender. 

75.  Every   second   or  other  subsequent  mortgagee  has, 

so  far  as  regards  redemption,  foreclosure 
m«?sneS  mortga-  and  sale  of  the  mortgaged  property,  the 
gee  against  prior  same  rights  against  the  prior  mortgagee  or 
nnd  subsequent  mortgagees  as  his  mortgagor  has  against 

such  prior  mortgagee  or  mortgagees,  and 
the  same  rights  against  the  subsequent  mortgagees  ( if 
any)  as  he  has  against  his  mortgagor. 

Liabilities  of  76.  When,  during  the  continuance  of 
mortgagee  i  n  the  mortgage,  the  mortgagee  takes  posses- 
possession.  gjon  Q£  jfjkg  mortgaged  property, — 

(a)  he  must  manage  the  property  as  a  person  of  ordi- 
nary prudence  would  manage  it  if  it  were  his  own  ; 

(&)  he  must  use  his  best  endeavours  to  collect  the  rents 
and  profits  thereof  ; 

(c)  he  must,  in  the  absence  of  a  contract  to  the  con- 
trary, out  of  the  income  of  the  property,  pay  the  Govern- 
ment-revenue, all  other  charges  of  a  public  nature  accruing 
due  in  respect  thereof  during  such  possession  and  any 
arrears  of  rent  in  default  of  payment  of  which  the  pro- 
perty may  be  summarily  sold  ; 

(cT)  he  must,  in  the  absence  of  a  contract  to  the  con- 
trary, make  such  necessary  repairs  of  the  property  as  he 
can  pay  for  out  of  the  rents  and  profits  thereof  after 
deducting  from  such  rents  and  profits  the  payments 
mentioned  in  clause  (c)  and  the  interest  on  the  principal 
money  ; 
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(e)  he  must  not  commit  any  act  which  is  destructive 
or  permanently  injurious  to  the  property  ; 

(/)  where  he  has  insured  the  whole  or  any  part  of  the 
property  against  loss  or  damage  by  fire,  he  must,  in  case 
of  such  loss  or  damage,  apply  any  money  which  he  actual- 
ly receives  under  the  policy,  or  so  much  thereof  as  may 
be  necessary,  in  reinstating  the  property,  or,  if  the  mort- 
gagor so  directs,  in  reduction  or  discharge  of  the  mort- 
gage-money ; 

(<7)  he  must  keep  clear,  full  and  accurate  accounts  of 
all  sums  received  and  spent  by  him  as  mortgagee,  and,  at 
any  time  during  the  continuance  of  the  mortgage,  give  the 
mortgagor,  at  his  request  and  cost,  true  copies  of  such 
accounts  and  of  the  vouchers  by  which  they  are  supported  ; 

(A)  his  receipts  from  the  mortgaged  property,  or, 
where  such  property  is  personally  occupied  by  him,  a 
fair  occupation-rent  in  respect  thereof,  shall,  after 
deducting  the  expenses  mentioned  in  clauses  (c)  and  (d), 
and  interest  thereon,  be  debited  against  him  in  reduction 
of  the  amount  (if  any)  from  time  to  time  due  to  him  on 
account  of  interest  on  the  mortgage-money  and,  so  far  as 
such  receipts  exceed  any  interest  due,  in  reduction  or 
discharge  of  the  mortgage-money  ;  the  surplus,  if  any, 
shall  be  paid  to  the  mortgagor  ; 

(i)  when  the  mortgagor  tenders,  or  deposits  in  manner 
hereinafter  provided,  the  amount  for  the  time  being  due 
on  the  mortgage,  the  mortgagee  must,  notwithstanding 
the  provisions  in  the  other  clauses  of  this  section,  account 
for  his  gross  receipts  from  the  mortgaged  property  from 
the  date  of  the  tender  or  from  the  earliest  time  when  he 
could  take  such  amount  out  of.  court,  as  the  case  may  be. 
If  the  mortgagee  fail  to  perform  any  of  the  duties 
imposed  upon  him  by  this  section,  he  may, 
wnen  accounts  are  taken  in  pursuance  of 
a  decree  made  under  this  chapter,  be 
debited  with  the  loss,  if  any,  occasioned  by  such  failure. 

77.     Nothing  in  section  seventy-six,  clauses   (6),  (rf), 

(gf)  and   h),   applies  to  cases   where  there 

lieueofei?tereatn    is  a  contract  between  the  mortgagee  and 

the  mortgagor  that  the   receipts  from  tho 
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mortgaged  property  shall,  so  long  as  the  mortgagee  is 
in  possession  or  the  property,  be  taken  in  lieu  of  interest 
on  the  principal  money,  or  in  lieu  of  such  interest  and 
defined  portions  of  the  principal. 

Priority. 

78.  Where,   through   the  fraud,    misrepresentation   or 

gross  neglect  of  a  prior  mortgagee,  another 
Person  nas  been  induced  to  advance  money 

gagee.  on  the  security  of  the  mortgaged  property, 

the  prior  mortgagee  shall  be  postponed 

to  the  subsequent  mortgagee. 

79.  If  a  mortgage  made  to  secure  future  advances, 

the  performance  of  an  engagement  or  the 
secu°rega^mcer-  balance  of  a  running  account,  expresses 
tain  amount  the  maximum  to  be  secured  thereby,  a 
mum  n  is  ma<3x-  subsequent  mortgage  of  the  same  property 
pressed.  shall,  if  made  with  notice  of  the  prior 

mortgage,  be  postponed  to  the  prior  mort- 
gage in  respect  of  all  advances  or  debits  not  exceeding 
the  maximum,  though  made  or  allowed  with  notice  of 
the  subsequent  mortgage. 

Illustration. 

A  mortgages  Sultanpur  to  his  bankers,  B  &  Co.,  to  secure 
the  balance  of  his  account  with  them  to  the  extent  of 
Rs.  10,000.  A  then  mortgages  Sultanpur  to  C,  to  secure 
Rs.  10,000,  C  having  notice  of  the  mortgage  to  B  &  Co.,  and 
C  gives  notice  to  B  &  Co.  of  the  second  mortgage.  At  the 
date  of  the  second  mortgage,  the  balance  due  to  B  &  Co.  does 
not  exceed  Rs.  5,000.  B  &  Co.  subsequently  advance  to 
A  sums  making  the  balance  of  the  account  against  him 
exceed  the  sum  of  Rs.  10,000.  B  &  Co,  are  entitled,  to  the 
extent  of  Rs,  10,000,  to  priority  over  C. 

80.  No     mortgagee     paying    off     a  prior    mortgage, 

whether  with   or    without  notice    of    an 
lishaeCcLing   ab°"     intermediate   mortgage,    shall  thereby  ac- 
quire any  priority  in  respect  of  his  original 
security.     And,  except  in  the  case  provided  for  by  section 
seventy-nine,  no  mortgagee  making  a  subsequent  advance 
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to  the  mortgagor,  whether  with  or  without  notice  of  an 
intermediate  mortgage,  shall  thereby  acquire  any  priority 
in  respect  of  his  security  for  such  subsequent  advance. 

Marshalling  and  Contribution. 

81.  If  the   owner  of  two  properties   motgages   them 
Marshalling  se-    both  to  one  person  and  then  mortgages  one 

curities.  of  the  properties  to    another  person   who 

has  not  notice  of  the  former  mortgage,  the  second  mort- 
gagee is,  in  the  absence  of  a  contract  to  the  contrary, 
entitled  to  have  the  debt  of  the  first  mortgagee  satisfied 
out  of  the  property  not  mortgaged  to  the  second  mort- 
gagee so  far  as  such  property  will  extend,  but  not  so  as  to 
prejudice  the  rights  of  the  first  mortgagee  or  of  any  other 
person  having  acquired  for  valuable  consideration  an 
interest  in  either  property. 

82.  Where   several     properties,    whether  of    one    or 
Contribution     several  owners,   are  mortgaged  to   secure 

to  mortgage-  one  debt,  such  properties  are,  in  the 
debtt  absence  of  a  contract  to  the  contrary,  liable 

to  contribute  rateably  to  the  debt  secured  by  the  mort- 
gage, after  deducting  from  the  value  of  each  property  the 
amount  of  any  other  incumbrance  to  which  it  is  subject 
at  the  date  of  the  mortgage. 

Where,  of  two  properties  belonging  to  the  same  owner, 
one  is  mortgaged  to  secure  one  debt  and  then  both  are 
mortgaged  to  secure  another  debt,  and  the  former  debt  is 
paid  out  of  the  former  property,  each  property  is,  in  the 
absence  of  a  contract  to  the  contrary,  liable  to  contribute 
rateably  to  the  latter  debt  after  deducting  the  amount  of 
the  former  debt  from  the  value  of  the  property  out  of 
which  it  has  been  paid. 

Nothing  in  this  section  applies  to  a  property  liable  under 
section  eighty- one  to  the  claim  of  the  second  mortgagee. 

Deposit  in  Court. 

83.  At  any  time  after  the  principal  money  has  become 
power  to  de-     Payable  and  before  a  suit  for  redemption 

posit   in  court     of  the  mortgaged   property  is  barred,   tin- 
money  due  on    mortgagor,  or  any  other  person  entitled  to 
institute   such   suit,  may  deposit,    in  any 
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court  in  which  he  might  have  instituted  such  suit,  to  the 
account  of  the  mortgagee,  the  amount  remaining  due  on 
the  mortgage. 

The  Court  shall  thereupon  cause  written  notice  of  the 
Right  to  Deposit  to  be  served  on  the  mortgagee,  and 
money  deposi-  the  mortgagee  may,  on  presenting  a 
ted  by  mortga-  petition  (verified  in  manner  prescribed  by 
law  for  the  verification  of  plaints)  stating 
the  amount  then  due  on  the  mortgage,  and  his  willingness 
to  accept  the  money  so  deposited  in  full  discharge  of  such 
amount,  and  on  depositing  in  the  same  court  the  mortgage- 
deed  if  then  in  his  possession  or  power,  apply  for  and 
receive  the  money,  and  the  mortgage-deed  so  deposited 
shall  be  delivered  to  the  mortgagor  or  such  other  person 
as  aforesaid. 

84.  When  the   mortgagor  or  such  other  person     as 
Cessation    of     aforesaid  has  tendered  or  deposited  in  court 

interest.  under  setion  eighty-three  the  amount  re- 

maining due»on  the  mortgage,  interest  on  the  principal 
money  shall  cease  from  the  date  of  the  tender  or  as  soon 
as  the  mortgagor  or  such  other  person  as  aforesaid  has 
done  all  that  has  to  be  done  by  him  to  enable  the  mort- 
gagee to  make  such  amount  out  of  court,  as  the  case 
may  be. 

Nothing  in  this  section  or  in  section  eighty-three  shall 
be  deemed  to  deprive  the  mortgagee  of  his  right  to 
interest  when  there  exists  a  contract  that  he  shall  be 
entitled  to  reasonable  notice  before  payment  or  tender  of 
the  mortgage- money. 

Suits  for  Foreclosure,  Sale  or  Redemption. 

85.  Subject  to  the  provisions  of  the   Code  of   Civil 

Procedure,  section  437,  all  persons  having- 
for  fofeek-sure8,  an  interest  in  the  property  comprised  in 
sale  and  re-  a  mortgage  must  be  joined  as  parties  to 
demption.  anv  g^  under  this  chapter  relating  to 

such  mortgage  :  Provided  that  the  plaintiff  has  notice  of 
such  interest. 
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Foreclosure  and  Sale. 

86.  In  a  suit  for  foreclosure,  if  the  plaintiff  succeeds, 
Decree  in  fore    the  Court  shall  make  a  decree,  ordering  that 

closure-suit.  an  account  be  taken  of  what  will  be  due 
to  the  plaintiff  for  principal  and  interest  on  the  mortgage, 
and  for  his  costs  of  the  suit,  if  any,  awarded  to  him,  on 
the  day  next  hereinafter  referred  to,  or  declaring  the 
amount  so  due  at  the  date  of  such  decree, 

and  ordering  that,  upon  the  defendant  paying  to  the 
plaintiff  or  into  court  the  amount  so  due,  on  a  day  within 
six  months  from  the  date  of  declaring  in  court  the  amount 
so  due,  to  be  fixed  by  the  Court,  the  plaintiff  shall  deliver 
up  to  the  defendant,  or  to  such  person  as  he  appoints,  all 
documents  in  his  possession  or  power  relating  to  the 
mortgaged  property,  and  shall  transfer  the  property  to 
the  defendant  free  from  all  incumbrances  created  by  the 
plaintiff  or  any  person  claiming  under  him,  or,  where  the 
plaintiff  claims  by  derived  title,  by  those  under  whom  lie 
claims ;  and  shall,  if  necessary,  put  the  defendant  into 
possession  of  the  property  ;  but 

that,  if  the  payment  is  not  made  on  or  before  the  day 
to  be  fixed  by  the  Court,  the  defendant  shall  be  absolutely 
debarred  of  all  right  to  redeem  the  property. 

87.  If   payment  is  made  of   such  amount  and  of  such 
Procedure  in     subsequent     costs     as    are    mentioned  in 

case  of  payment    section  ninety-four,  the  defendant  shall  (if 
necessary)   be  put  into  possession  of  the 
mortgaged  property. 

If  such  payment  is  not  so  made,  the  plaintiff  may  apply 
Order  absolute  to  the  Court  for  an  order  that  the  defendant 
for  foreclosure.  and  all  persons  claiming  through  or  under 
him  be  debarred  absolutely  of  all  right  to  redeem  the 
mortgaged  property,  and  the  Court  shall  then  pass  such 
order,  and  may,  if  necessary,  deliver  possession  of  the 
property  to  the  plaintiff. 

Provided  that  the  Court  may,  upon  good  cause  shewn, 
Power  to  en-     and  upon  such  terms,  if  any,  as  it  thinks 
large  time.  fit,  from  time  to  time  postpone  the   day 

appointed  for  such  payment. 
19 
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On  the  passing  of  an  order  under  the  second  paragraph 
of  this  section  the  debt  secured  by  the  mortgage  shall  be 
deemed  to  be  discharged. 

In  the  Code  of  Civil  Procedure,  schedule  IV,  No.  129, 
for  the  words  "Final  decree,"  the  words  "Decree 
absolute"  shall  be  substituted. 

88.  In  a  suit  for  sale,  if  the  plaintiff  succeeds,  the  Court 

Decree  for  sale  S^a^  PaSS  a  decree  to  tne  enCect  mentioned 
in  the  first  and  second  paragraphs  of  section 
eighty-six,  and  also  ordering  that,  in  default  of  the 
defendant  paying  as  therein  mentioned,  the  mortgaged 
property  or  a  sufficient  part  thereof  be  sold,  and  that  the 
proceeds  of  the  sale  (after  defraying  thereout  the  expenses 
of  the  sale)  be  paid  into  court  and  applied  in  payment  of 
what  is  so  found  due  to  the  plaintiff,  and  that  the  balance, 
if  any,  be  paid  to  the  defendant  or  other  persons  entitled 
to  receive  the  same. 

In  a  suit  for  foreclosure,  if  the  plaintiff  succeeds  and 
the   mortgage  is   not  a  mortgage   by  con- 
cree^a  l  e  i*n     ditional  sale,  the  Court  may,  at  the  instance 
fore  closure-    of  the  plaintiff,  or  of  any  person  interested 
suit-  either  in   the   mortgage-money   or   in   the 

right  of  redemption,  if  it  thinks  fit,  pass  a  like  decree  (in 
lieu  of  a  decree  for  foreclosure)  on  such  terms  as  it  thinks 
fit,  including,  if  it  thinks  fit,  the  deposit  in  court  of  a 
reasonable  sum,  fixed  by  the  Court,  to  meet  the  expenses 
of  sale  and  to  secure  the  performance  of  the  terms. 

89.  If   in   any   case     under   section   eighty-eight   the 

defendant   pays    to   the   piaintiff   or  into 

wherSdeefendarnt  court  on  the  da7  fixed  a&  aforesaid  the 
pays  amount  amount  due  under  the  mortgage,  the  costs, 
due-  if  any,  awarded  to  him  and  such  subsequent 

costs  as  are  mentioned  in  section  ninety-four,  the  defendant 
shall  (if  necessary)  be  put  in  possession  of  the  mortgaged 
property ;  but  if  such  payment  is  not  so  made,  the 
plaintiff  or  the  defendant,  as  the  case  may  be,  may  apply 

to  the  Court  for  an  order  absolute  for  sale 
or  sale". ab  °f  the  mortgaged  property,  and  the  Court 

shall  then  pass  an  order  that  such  property, 
or  a  sufficient  part  thereof,  be  sold,  and  that  the  proceeds  of 
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the  sale  be  dealt  with  as  is  mentioned  in  section  eighty- 
eight  ;  and  thereupon  the  defendant's  right  to  redeem 
and  the  security  shall  both  be  extinguished. 

90.     When   the  nett  proceeds   of  any  such   sale    are 
Recover     o  f    insufficient  to   pay  the   amount  due  for  the 
balance  due  on     time  being  on  the  mortgage,  if  the  balance 
mortgage.  jg  legally   recoverable  from  the   defendant 

otherwise  than  out  of  the  property  sold,  the  Court  may 
pass  a  decree  for  such  sum. 

Redemption. 

91.     Besides  the   mortgagor,   any  of  the 
forTede^ption?    following  persons  may  redeem,  or  institute 
a  suit  for  redemption   of,   the  mortgaged 
property  : — 

(a)  any  person   (other    than   the   mortgagee   of  the 
interest  sought  to  be  redeemed)   having  any  interest  in  or 
charge  upon  the  property  ; 

(b)  any  person  having  any  interest  in,  or  charge  upon, 
the  right  to  redeem  the  property  ; 

(c)  any  surety  for  the  payment  of  the   mortgage-debt 
or  any  part  thereof  ; 

(d}  the  guardian  of  the  property  of  a  minor  mort- 
gagor on  behalf  of  such  minor  ; 

(e)  the  committee  or  other  legal  curator  of  a  lunatic 
or  idiot  mortgagor  on  behalf  of  such  lunatic  or  idiot ; 

(f)  the  judgment-creditor  of  the    mortgagor,  when 
he  has  obtained  execution  by  attachment  of  the  mort- 
gagor's interest  in  the  property  ; 

(</)  a  creditor  of  the  mortgagor  who  has,  in  a  suit 
for  the  administration  of  his  estate,  obtained  a  decree 
for  sale  of  the  mortgaged  property. 

Decree  in    re-          ^'      ^    a    8U*t    ^°F    re(^emP^on»    ^    tne 

demption-suit. "    plaintiff  succeeds,   the   Court  shall  pass  a 

decree  ordering — 

that  an  account  be  taken  of  what  will  be  due  to  the 
defendant  for  the  mortgage -money  and  for  his  costs  of  the 
suit,  if  any,  awarded  to  him,  on  the  day  next  hereinafter 
referred  to,  or  declaring  the  amount  so  due  at  the  date  of 
such  decree ; 
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that,  upon  the  plaintiff  paying  to  the  defendant  or  into 
court  the  amount  so  due  on  a  day  within  six  months  from 
the  date  of  declaring  in  court  the  amount  so  due,  to  be 
fixed  by  the  Court,  the  defendant  shall  deliver  up  to  the 
plaintiff  or  to  such  person  as  he  appoints,  all  documents 
in  his  possession  or  power  relating  to  the  mortgaged  pro- 
perty, and  shall  re-transfer  it  to  the  plaintiff  free  from  the 
mortgage  and  from  all  incumbrances  created  by  the  de- 
fendant or  any  person  claiming  under  him,  or,  when  the 
defendant  claims  by  derived  title,  by  those  under  whom 
he  claims,  and  shall,  if  necessary,  put  the  plaintiff  into 
possession  of  the  mortgaged  property  ;  and 

that  if  such  payment  is  not  made  on  or  before  the  day 
to  be  fixed  by  the  Court,  the  plaintiff  shall  ( unless  the 
mortgage  be  simple  or  usufructuary)  be  absolutely  debar- 
red of  all  right  to  redeem  the  property,  or  ( unless  the 
mortgage  be  by  conditional  sale)  that  the  property  be 
sold. 

93.     If  payment  is   made  of  such  amount  and  of  such 

in  case  of  re-  subsequent  costs  as  are  mentioned  in  sec- 
demption,  pos-  tion  ninety -four,  the  plaintiff  shall,  if 
session.  necessary,  be  put  into  possession  of  the 

mortgaged  property. 

If  such  payment  is   not   so   made,    the   defendant   may 

I  n  default,  (  unless  tne  mortgage  is  simple  or  usuf rue- 
foreclosure  o  r  tuary)  apply  to  the  Court  for  an  order  that 
s*16-  the  plaintiff  and  all  persons  claiming 

through  or  under  him  be  debarred  absolutely  of  all  right 
to  redeem,  or  (unless  the  mortgage  is  by  conditional  sale) 
for  an  order  that  the  mortgaged  property  be  sold. 

If  he  applies  for  the  former  order,  the  Court  shall  pass 
an  order  that  the  plaintiff  and  all  persons  claiming  through 
or  under  him  be  absolutely  debarred  of  all  right  to  redeem 
the  mortgaged  property,  and  may,  if  necessary,  deliver 
possession  of  the  property  to  the  defendant. 

If  he  applies  for  the  latter  order,  the  Court  shall  pass 
an  order  that  such  property  or  a  sufficient  part  thereof  be 
sold,  and  that  the  proceeds  of  the  sale  (  after  defraying 
thereout  the  expenses  of  the  sale)  be  paid  into  court  and 
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applied  in  payment  of  what  is  found  due  to  the  defendant, 
and  that  the  balance  be  paid  to  the  plaintiff  or  other  per- 
sons entitled  to  receive  the  same. 

On  the  passing  of  any  order  under  this  section  the  plain- 
tiff's right  to  redeem  and  the  security  shall,  as  regards  the 
property  affecteol  by  the  order,  both  be  extinguished  : 

Provided  that  the  Court  may,  upon  good  cause  shown, 
and  upon  such  terms,  if  any,  as  it  thinks 

largetime*0  ^*i  from  tmie  to  time  postpone  the  day 
fixed  under  section  ninety-two  for  payment 

to  the  defendant. 

94.  In   finally  adjusting   the   amount   to   be  paid  to  a 
Costs  of  mort-     mortgagee  in  case  of  a  redemption  or  a  sale 

gagee  s  u  b  s  e-  by  the  Court  under  this  chapter,  the  Court 
quent  to  decree,  ^all,  unless  the  conduct  of  the  mortgagee 
has  been  such  as  to  disentitle  him  to  costs,  add  to  the 
mortgage-money  such  costs  of  suit  as  have  been  properly 
incurred  by  him  since  the  decree  for  foreclosure,  redemp- 
tion or  sale  up  to  the  time  of  actual  payment. 

95.  Where  one  of    several   mortgagors  redeems    the 

mortgaged  property  and  obtains  possession 
of  Sa?  c0?!  thereof,  he  has  a  charge  on  the  share  of 
mortgagors  who  each  of  the  other  co-mortgagors  in  the 

property  for  his  proportion  of  the  expenses 
properly  incurred  in  so  redeeming  and  obtaining  pos- 
session. 

Sale  of  Property  subject  to  prior  Mortgage. 

96.  If  any  property  the  sale  of  which  is  directed  under 
Sale  of  pro-    tms  chapter  is  subject  to  a  prior  mortgage, 

perty  subject  to  the  Court  may,  with  the  consent  of  the 
mortgage.  prior  mortgagee,  order  that  the  property  be 
sold  free  from  the  same,  giving  to  such  prior  mortgagee 
the  same  interest  in  the  proceeds  of  the  sale  as  he  had  in 
the  property  sold. 

Application  of        97-     Such  proceeds    shall    be     brought 
proceeds.  into  court  and  applied  as  follows  : — 


294  THE  TRANSFER  OF  PROPERTY  ACT.        [SECS.  97-99. 

first,  in  payment  of  all  expenses  incident  to  the  sale  or 
properly  incurred  in  any  attempted  sale  ; 

secondly,  if  the  property  has  been  sold  free  from  any 
prior  mortgage,  in  payment  of  whatever  is  due  on  account 
of  such  mortgage  ; 

thirdly,  in  payment  of  all  interest  due  on  account  of 
the  mortgage  in  consequence  whereof  the  sale  was  direct- 
ed, and  of  the  costs  of  the  suit  in  which  the  decree 
directing  the  sale  was  made  ; 

fourthly,  in  payment  of  the  principal  money  due  on 
account  of  that  mortgage  ;  and 

lastly,  the  residue  ( if  any)  shall  be  paid  to  the  person 
proving  himself  to  be  interested  in  the  property  sold,  or, 
if  there  be  more  such  persons  than  one,  then  to  such  per- 
sons according  to  their  respective  interests  therein  or  upon 
their  joint  receipt. 

Nothing  in  this  section  or  in  section  ninety-six  shall  be 
deemed  to  affect  the  powers  conferred  by  section  fifty- 
seven. 

Anomalous  Mortgages. 

98.  In   the    case   of  a   mortgage  not  being   a   simple 

mortgage,  a  mortgage  by  conditional  sale, 
describ?cUnsnec-  an  usufructuary  mortgage  or  an  English 
tion  58,  clauses  mortgage,  or  a  combination  of  the  first  and 
W>  M  (d)  third,  or  the  second  and  third,  of  such 

forms,  the  rights  and  liabilities  of  the  parties 
shall  be  determined  by  their  contract  as  evidenced  in  the 
mortgage- deed,  and,  so  far  as  such  contract  does  not 
extend,  by  local  usage. 

Attachment  of  Mortgaged  Property \ 

99.  Where    a   mortgagee    in  execution  of  a  decree  for 
Attachment  of    the  satisfaction  of  any  claim,  whether  aris- 

mortgaged  pro-  ing  under  the  mortgage  or  not,  attaches  the 
perty-  mortgaged  property,  he  shall  not  be  entitled 

to  bring  such  property  to  sale  otherwise  than  by  instituting 
a  suit  under  section  sixty-seven,  and  he  may  institute  such 
suit  notwithstanding  anything  contained  iii  the  Code  of 
Civil  Procedure,  section  43. 
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Charges.  % 

100.  Where  immoveable  property  of  cue  person  is  by 
Char  es  act  °^  Part^es  or  operation  of  law   made 

security  for  the  payment  of  money  to 
another,  and  the  transaction  does  not  amount  to  a  mort- 
gage, the  latter  person  is  said  to  have  a  charge  on  the 
property  ;  and  all  the  provisions  hereinbefore  contained 
as  to  a  mortgagor  shall,  so  far  as  may  be,  apply  to  the 
owner  of  such  property,  and  the  provisions  of  sections 
eighty-one  and  eighty-two  and  all  the  provisions 
hereinbefore  contained  as  to  a  mortgagee  instituting-  a 
suit  for  the  sale  of  the  mortgaged  property  shall,  so  far 
as  may  be,  apply  to  the  person  having  such  charge. 

Nothing  in  this  section  applies  to  the  charge  of  a 
trustee  on  the  trust-property  for  expenses  properly  incur- 
red in  the  execution  of  his  trust. 

101.  Where  the   owner  of  a  charge  or  other  incum- 

brance  on  immoveable  property  is  or  be- 
comes  absolutely  entitled  to  that  property, 
the  charge  or  incumbrance  shall  be  extin- 
guished, unless  he  declares,  by  express  words  or  necessary 
implication,  that  it  shall   continue  to   subsist,    or    such 
continuance  would  be  for  his  benefit. 
Notice  and  Tender. 

102.  Where  the  person   on   or  to  whom  any  notice  or 
Service  or  ten-    tender  is   to  be  served  or  made  under  this 

d  e  r  o  n  or  to  chapter  does  not  reside  in  the  district  in 
which  the  mortgaged  property  or  some 
part  thereof  is  situate,  service  or  tender  on  or  to  an  agent 
holding  a  general  power-of -attorney  from  such  person  or 
otherwise  duly  authorized  to  accept  such  service  or  tender 
shall  be  deemed  sufficient. 

Where  the  person  or  agent  on  whom  such  notice  should 
be  served  cannot  be  found  in  the  said  district,  or  is  un- 
known to  the  person  required  to  serve  the  notice,  the 
latter  person  may  apply  to  any  Court  in  which  a  suit 
might  be  brought  for  redemption  of  the  mortgaged 
property,  and  such  Court  shall  direct  in  what  manner  such 
notice  shall  be  served,  and  any  notice  served  in  com- 
pliance with  such  direction  shall  be  deemed  sufficient. 
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Where  the  person  or  agent  to  whom  such  tender  should 
be  made  cannot  be  found  within  the  said  district,  or  is 
unknown  to  the  person  desiring  to  make  the  tender,  the 
latter  person  may  deposit  in  such  court  as  last  aforesaid 
the  amount  sought  to  be  tendered,  and  such  deposit  shall 
have  the  effect  of  a  tender  of  such  amount. 

103.  Where,   under  the   provisions   of    this    chapter, 
,    .  a  notice  is  to  be  served  on  or  by,  or  a  ten- 
or by  person  in°    der  or  deposit  made  or  accepted  or  taken 
competent    t  o     out  of  court   by,   any   person    incompetent 
contract.               to  contract,   such  notice  may  be  served   or 
tender  or  deposit  made,  accepted   or  taken  by   the   legal 
curator  of  the  property  of   such  person  ;    but  where  there 
is  no  such   curator,  and   it  is   requisite    or  desirable  in  the 
interests  of  such   person  that   a  notice    should    be   served 
or  a  tender  or  deposit   made   under  the  provisions  of  this 
chapter,  application  may   be  made  to   any  Court   in  which 
a  suit  might  be   brought  for  the    redemption  of  the  mort- 
gage to  appoint  a   guardian   ad  litem  for   the   purpose    of 
serving  or  receiving  service    of  such  notice,    or  making  or 
accepting  such  tender,  or  making  or  taking  out  of  court  such 
deposit,   and  for   the    performance   of    all   consequential 
acts  which  could  or   ought  to  be   done   by  such  person  if 
he  were   competent   to   contract  ;  and   the  provisions    of 
Chapter  XXXI  of  the  Code  of  Civil   Procedure  shall,   so 
far  as  may  be,  apply  to  such  application  and  to  the  parties 
thereto  and  to  the  guardian  appointed  thereunder. 

104.  The  High  Court  may,  from  time  to  time,   make 

rules  consistent  with  this   Act  for  carrying 
out  in  itself  and  in   the   Courts   of  Civil 
Judicature,   subject  to  its  superintendence, 
the  provisions  contained  in  this  chapter. 


CHAPTER  V. 
OF  LEASES  OF  IMMOVEABLE  PROPERTY. 

105.    A  lease  of  immoveable   property  is  a  transfer  of 

a  right  to  enjoy  such   property,  made  for  a 

ied'     certain  time,     express    or  implied   or  in 

perpetuity,  in  consideration  of  a  price  paid  or  promised 
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or  of  money,  a  share  of  crops,  service  or  any  other  thing 
of  value,  to  be  rendered  periodically  or  on  specified 
occasions  to  the  transferor  by  the  transferee,  who  accepts 
the  transfer  on  such  terms. 

The  transferor  is  called  the  lessor,  the   transferee  is 

Lessor  lessee,    ca^e^  tae  lessee,   the  price   is   called  the 

premium  and    premium,  and  the  money,   share,  service  or 

rent  defined.         other  thing  to  be   so   rendered  is   called 

the  rent. 

106.  In  the  absence  of  a  contract   or  local  law 

usage  to  the  contrary,  a  lease  of  immove- 
certaiu  leases'in  a°le  property  for  agricultural  or  manuf ac- 
absence  of  writ-  turing  purposes  shall  be  deemed  to  be  a 
tencontract  or  iease  from  year  to  year,  terminable,  on  the 

part  of    either  lessor    or  lessee,   by    six 
month's  notice   expiring  with  the  end   of  a  year  of  the 
tenancy  ;  and  a  lease  of  immoveable  property  for  any 
other  purpose  shall  be  deemed  to  be  a  lease  from  month 
to  month,   terminable,   on  the  part  of   either  lessor   or    ., 
lessee,  by  fifteen  days'  notice  expiring  with  the  end  of  a  /- 
month  of  the  tenancy. 

Every  notice   under  this   section  must  be  in  writing, 
signed  by   or  on   behalf  of  the  person  giving  it,   and    J^L 
tendered  or  delivered  either  personally  to  the  party  who 
is  intended  to  be  bound  by  it,  or  to  one  of  his  family  or  ^ 
servants  at  his   residence,  or  (if  such  tender  or  delivery 
is  not  practicable)   affixed  to  a  conspicuous  part  of  the 
property. 

107.  A  lease  of  immoveable   property  from  year  to 

year,  or  for  any  term  exceeding  one  year, 
made863  or  reserving  a  yearly  rent,  can  be  made 

only  by  a  registered  instrument. 

All  other  leases  of  immoveable  property  may  be  made 
either  by  an  instrument  or  by  oral  agreement. 

108.  In  the  absence   of  a   contract   or  local  usage  to 

the  contrary,  the  lessor  and  the  lessee 
liabmties^f  of  immoveable  property,  as  against  one 
lessor  and  another,  respectively,  possess  the  rights 

and  are  subject  to  the  liabilities  mentioned 
in  the  rules  next  following,  or  such  of  them  as  are  appli- 
cable to  the  property  leased  : — 
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A. — Rights  and  Liabilities  of  the  Lessor. 

(a)  The  lessor  is  bound  to  disclose  to  the  lessee  any 
material  defect  in  the  property,  with  reference  to  its 
intended  use,  of  which  the  former  is  and  the  latter  is  not 
aware,  and  which  the  latter  could  not  with  ordinary 
care  discover  : 

(6)  the  lessor  is  bound  on  the  lessee's  request  to 
put  him  in  possession  of  the  property  : 

(c)  the   lessor   shall  be   deemed  to    contract   with  the 
lessee  that,   if  the   latter  pays  the  rent  reserved  by  the 
lease      and    performs    the    contracts     binding     on    the 
lessee,  he  may  hold  the   property  during  the  time  limited 
by  the  lease  without  interruption. 

The  benefit  of  such  contract  shall  be  annexed  to  and 
go  with  the  lessee's  interest  as  such,  and  may  be  enforced 
by  every  person  in  whom  that  interest  is  for  the  whole 
or  any  part  thereof  from  time  to  time  vested. 

B. — Rights  and  Liabilities  of  the  Lessee. 

(d)  If   during    the     continuance    of   the     lease     any 
accession  is  made  to  the  property,    such  accession  (subject 
to  the  law  relating  to  alluvion  for  the  time  being  in  force) 
shall  be  deemed  to  be  comprised  in  the  lease  : 

(e)  if  by  fire,   tempest  or  flood,   or  violence  of  an  army 
or  of  a  mob,  or  other   irresistible  force,  any   material  part 
of  the  property  be  wholly  destroyed  or  rendered  substan- 
tially and   permanently   unfit  for  the  purposes  for  which 
it  was  let,   the  lease  shall,  at  the   option  of  the  lessee, 
be  void  : 

Provided  that,  if  the  injury  be  occasioned  by  the 
wrongful  act  or  default  of  the  lessee,  he  shall  not  be 
entitled  to  avail  himself  of  the  benefit  of  this  provision  : 

(/)  if  the  lessor  neglects  to  make,  within  a  reasonable 
time  after  notice,  any.  repairs  which  he  is  bound  to  make 
to  the  property,  the  lessee  may  make  the  same  himself, 
and  deduct  the  expense  of  such  repairs  with  interest  from 
the  rent,  or  otherwise  recover  it  from  the  lessor  : 

(g)  if  the  lessor  neglects  to  make  any  payment  which 
he  is  bound  to  make,  and  which,  if  not  made  by  him,  is 
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recoverable  from  the  lessee  or  against  the  property,  the 
lessee  may  make  such  payment  himself,  and  deduct  it 
with  interest  from  the  rent,  or  otherwise  recover  it  from 
the  lessor : 

(A)  the  lessee  may  remove,  at  any  time  during  the 
continuance  of  the  lease,  all  things  which  he  has  attached 
to  the  earth  ;  provided  he  leaves  the  property  in  the  state 
in  which  he  received  it : 

(i)  when  a  lease  of  uncertain  duration  determines  by 
any  means  except  the  fault  of  the  lessee,  he  or  his  legal 
representative  is  entitled  to  all  the  crops  planted  or  sown 
by  the  lessee  and  growing  upon  the  property  when  the 
lease  determines,  and  to  free  ingress  and  egress  to  gather 
and  carry  them  : 

(J)  the  lessee  may  transfer  absolutely  or  by  way  of 
mortgage  or  sub-lease  the  whole  or  any  part  of  his  interest 
in  the  property,  and  any  transferee  of  such  interest  or 
part  may  again  transfer  it.  The  lessee  shall  not,  by 
reason  only  of  such  transfer,  cease  to  be  subject  to  any 
of  the  liabilities  attaching  to  the  lease  : 

nothing  in  this  clause  shall  be  deemed  to  authorize  a 
tenant  having  an  untransferable  right  of  occupancy,  the 
farmer  of  an  estate  in  respect  of  which  default  has  been 
made  in  paying  revenue,  or  the  lessee  of  an  estate  under 
the  management  of  a  Court  of  Wards,  to  assign  his 
interest  as  such  tenant,  farmer  or  lessee  : 

(&)  the  lessee  is  bound  to  disclose  to  the  lessor  any 
fact  as  to  the  nature  or  extent  of  the  interest  which  the 
lessee  is  about  to  take,  of  which  the  lessee  is,  and  the  lessor 
is  not,  aware,  and  which  materially  increases  the  value  of 
such  interest : 

(I)  the  lessee  is  bound  to  pay  or  tender,  at  the  proper 
time  and  place,  the  premium  or  rent  to  the  lessor  or  his 
agent  in  this  behalf  : 

(ni)  the  lessee  is  bound  to  keep,  and  on  the  termina- 
tion of  the  lease  to  restore,  the  property  in  as  good  con- 
dition as  it  was  in  at  the  time  when  he  was  put  in  posses- 
sion, subject  only  to  the  changes  caused  by  reasonable 
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wear  and  tear  or  irresistible  force,  and  to  allow  the  lessor 
and  his  agents,  at  all  reasonable  times  during  the  term, 
to  enter  upon  the  property  and  inspect  the  condition 
thereof  and  give  or  leave  notice  of  any  defect  in  such 
condition  ;  and,  when  such  defect  has  been  caused  by  any 
act  or  default  on  the  part  on  the  lessee,  his  servants  or 
agents,  he  is  bound  to  make  it  good  within  three  months 
after  such  notice  has  been  given  or  left : 

(ri)  if  the  lessee  becomes  aware  of  any  proceeding  to 
recover  the  property  or  any  part  thereof,  or  of  any  en- 
croachment made  upon,  or  any  interference  with,  the 
lessor's  rights  concerning  such  property,  he  is  bound  to 
give,  with  reasonable  diligence,  notice  thereof  to  the 
lessor  : 

(o)  the  lessee  may  use  the  property  and  its  products 
(if  any)  as  a  person  of  ordinary  prudence  would  use  them 
if  they  were  his  own  ;  but  he  must  not  use,  or  permit 
another  to  use,  the  property  for  a  purpose  other  than  that 
for  which  it  was  leased,  or  fell  timber,  pull  down  or 
damage  buildings,  work  mines  or  quarries  not  open  when 
the  lease  was  granted,  or  commit  any  other  act  which  is 
destructive  or  permanently  injurious  thereto  : 

(p)  he  must  not,  without  the  lessor's  consent,  erect 
on  the  property  any  permanent  structure,  except  for 
agricultural  purposes : 

(q)  on  the  determination  of  the  lease,  the  lessee  is 
bound  to  put  the  lessor  into  possession  of  the  property. 

109.  If  the  lessor  transfers  the  property  leased,  or  any 
Rights  of  les-  part  thereof  or  any  part  of  his  interest 
sor's  transferee,  therein,  the  transferee,  in  the  absence  of  a 
contract  to  the  contrary,  shall  possess  all  the  rights  and, 
if  the  lessee  so  elects,  be  subject  to  all  the  liabilities  of 
the  lessor  as  to  the  property  or  part  transferred  so  long 
as  he  is  the  owner  of  it ;  but  the  lessor  shall  not,  by  reason 
only  of  such  transfer,  cease  to  be  subject  to  any  of  the 
liabilities  imposed  upon  him  by  the  lease,  unless  the  lessee 
elects  to  treat  the  transferee  as  the  person  liable  to  him  : 

Provided  that  the  transferee  is  not  entitled  to  arrears 
of  rent  due  before  the  transfer,  and  that,  if  the  lessee, 
not  having  reason  to  believe  that  such  transfer  has  been 
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made,  pays  rent  to  the  lessor,  the  lessee  shall  not  be  liable 
to  pay  such  rent  over  again  to  the  transferee. 

The  lessor,  the  transferee  and  the  lessee  may  determine 
what  proportion  of  the  premium  or  rent  reserved  by  the 
lease  is  payable  in  respect  of  the  part  so  transferred,  and, 
in  case  they  disagree,  such  determination  may  be  made 
by  any  Court  having  jurisdiction  to  entertain  a  suit  for 
the  possession  of  the  property  leased. 

110.  Where  the  time  limited  by  a  lease  of  immove- 
able  property  is  expressed  as  commencing 
day  on  wiich  ffom  a  particular  day,  in  computing  that 
term  com-  time  such  day  shall  be  excluded.  Where 
mences.  no  fay  Of  commencement  is  named,  the 

time  so  limited  begins  from  the  making  of  the  lease. 

Where  the  time  so  limited  is  a  year  or  a  number  of 

years,  in  the   absence  of  an  express  agree- 

lease -Sr^year.     ment  to  the  contrary,  the  lease   shall  last 

during  the  whole  anniversary  of  the  day 

from  which  such  time  commences. 

Where  the  time  so  limited  is  expressed  to  be  terminable 

before  its   expiration,   and  the  lease  omits 
Option  to  de-  .  •  ..... 

termine  lease.       to  mention  at  whose  option  it  is  so  termin- 
able, the  lessee,  and  not  the  lessor,  shall 
have  such  option. 

Determination        HI.     A  lease  of    immoveable  property 
of  lease.  determines — 

(a)    by  efflux  of  the  time  limited  thereby  : 
(6)     where   such  time  is  limited  conditionally  on  the 
happening  of  some  event — by  the  happening   of  such 
event : 

(c)  where  the  interest  of  the  lessor  in  the  property 
terminates  on,  or  his  power  to  dispose  of  the  same  extends 
only  to,  the  happening  of  any  event — by  the   happening 
of  such  event. 

(d)  in  case  the  interests   of  the  lessee   and  the  lessor 
in  the  whole  of  the   property  become   vested  at  the  same 
time  in  one  person  in  the  same  right : 

(e)  by  express   surrender  ;  that  is  to  say,   in  case  the 
lessee  yields  up  his  interest  under  the  lease  to  the  lessor, 
by  mutual  agreement  between  them  : 

(/)     by  implied  surrender  : 
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(#)  by  forfeiture  ;  that  is  to  say,  (1)  in  case  the  lessee 
breaks  an  express  condition  which  provides  that,  on  breach 
thereof,  the  lessor  may  re-enter,  or  the  lease  shall  become 
void  ;  or  (2)  in  case  the  lessee  renounces  his  character 
as  such  by  setting  up  a  title  in  a  third  person  or  by  claim- 
ing title  in  himself  ;  and  in  either  case  the  lessor  or  his 
transferee  does  some  act  showing  his  intention  to  deter- 
mine the  lease  : 

(A)  on  the  expiration  of  a  notice  to  determine  the 
lease,  or  to  quit,  or  of  intention  to  quit,  the  property 
leased,  duly  given  by  one  party  to  the  other. 

Illustration  to  clause  (/)• 

A  lessee  accepts  from  his  lessor  a  new  lease  of  the  property 
leased,  to  take  effect  during  the  continuance  of  the  existing 
lease.  This  is  an  implied  surrender  of  the  former  lease,  and 
such  lease  determines  therupon. 

112.     A   forfeiture     under   section   one     hundred    and 
w  .        .  .        eleven,  clause  (<?),  is  waived  by  acceptance 

^  °f  rent    which    has    ^ecome    due   since  the 


forfeiture,  or  by  distress  for  such  rent,  or 
by  any  other  act  on  the  part  of  the  lessor  showing  an 
intention  to  treat  the  lease  as  subsisting: 

Provided  that  the  lessor  is  aware  that  the  forfeiture 
has  been  incurred  : 

Provided  also  that,  where  rent  is  accepted  after  the 
institution  of  a  suit  to  eject  the  lessee  on  the  ground  of 
forfeiture,  such  acceptance  is  not  a  waiver. 

113.     A  notice  given   under   section   one   hundred  and 

eleven,    clause    (^),    is  waived,     with  the 

notice  ^o"  quit.0      express  or  implied   consent  of   the   person 

to  whom  it  is   given,    by   any   act   on   the 

part  of  the  person   giving  it  showing  an  intention  to  treat 

the  lease  as  subsisting. 

Illustrations. 

(a).  A,  the  lessor,  gives  B,  the  lessee,  notice  to  quit  the 
property  leased.  The  notice  expires.  B  tenders,  and  A 
accepts,  rent  which  has  become  due  in  respect  of  the  property 
since  the  expiration  of  the  notice.  The  notice  is  waived. 
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(6).  A,  the  lessor,  gives  B,  the  lessee,  notice  to  qnit  the 
property  leased.  The  notice  expires,  and  B  remains  in  pos- 
session. A  gives  to  B  as  lessee  a  second  notice  to  quit.  The 
first  notice  is  waived. 

114.  Where  a  lease  of  immoveable  property  has  deter- 

mined  by  forfeiture  for  non-payment  of 
forfeiture^!  or  rent>  and  tne  lessor  sues  to  eject  the  lessee, 
non-payment  of  if,  at  the  hearing  of  the  suit,  the  lessee 
rent-  pays  or  tenders  to  the  lessor  the  rent  in 

arrear,  together  with  interest  thereon  and  his  full  costs 
of  the  suit,  or  gives  such  security  as  the  Court  thinks 
sufficient  for  making  such  payment  within  fifteen  days, 
the  Court  may,  in  lieu  of  making  a  decree  for  ejectment, 
pass  an  order  relieving  the  lessee  against  the  forfeiture  ; 
and  thereupon  the  lessee  shall  hold  the  property  leased 
as  if  the  forfeiture  had  not  occurred. 

115.  The  surrender,   express  or  implied,  of  a  lease  of 

immoveable  property  does  not  prejudice 
rendCT  and  fo£  an  under-lease  of  the  property  or  any  part 
feiture  on  un-  thereof  previously  granted  by  the  lessee, 
derleases.  on  terms  and  conditions  substantially  the 

same  (except  as  regards  the  amount  of  rent)  as  those  of 
the  original  lease  ;  but,  unless  the  surrender  is  made  for 
the  purpose  of  obtaining  a  new  lease,  the  rent  payable  by, 
and  the  contracts  binding  on,  the  under-lessee  shall  be 
respectively  payable  to  and  enforceable  by  the  lessor. 

The  forfeiture  of  such  a  lease  annuls  all  such  under- 
leases, except  where  such  forfeiture  has  been  procured 
by  the  lessor  in  fraud  of  the  under-lessees  or  relief  againpt 
the  forfeiture  is  granted  under  section  one  hundred  and 
fourteen. 

116.  If  a  lessee  or  under-lessee  of  property  remains 

in  possession  thereof  after  the  determina- 
ing  over°£bold  tion  of  the  lea«e  granted  to  the  lessee,  and 

the  lessor  or  his  legal  representative 
accepts  rent  from  the  lessee  or  under-lessee,  or  other- 
wise assents  to  his  continuing  in  possession,  the  lease  is 
in  the  absence  of  an  agreement  to  the  contrary,  renewed 
from  year  to  year,  or  from  month  to  month,  according 
to  the  purpose  for  which  the  property  is  leased,  as  speci- 
fied in  section  one  hundred  and  six. 
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Illustrations. 

(a).  A  lets  a  house  to  B  for  five  years.  B  underlets  the 
house  to  C  at  a  monthly  rent  of  Es.  100.  The  five  years 
expire,  but  C  continues  in  possession  of  the  house  and  pays 
the  rent  to  A.  C's  lease  is  renewed  from  month  to  month. 

(6).  A  lets  a  farm  to  B  for  the  life  of  C.  C  dies,  but  B 
continues  in  possession  with  A's  assent.  B's  lease  is  renewed 
from  year  to  year. 

117.     None  of  the   provisions   of  this   chapter  apply  to 

Exemption  of    leases   for  agricultural  purposes,   except  in 

leases  for  agri-     so  far  as  the  Local   Government,   with  the 

Coselsral      PUr"    Previ°us  sanction  of  the   Governor  General 

in  Council,  may  by   notification   published 

in  the  local  official   Gazette   declare   all  or   any   of   such 

provisions  to  be  so   applicable,   together   with,  or  subject 

to,   those   of  the   local  law,   if  any,   for  the  time  being 

in  force. 

Such  notification  shall  not  take  effect  until  the  expiry 
of  six  months  from  the  date  of  its  publication. 


CHAPTER  VI. 
OF  EXCHANGES. 

118.  When  two  persons   mutually  transfer  the  owner- 

ship of  One  thing  for  the  ownership  of 
anotnerj  neither  thing  or  both  things  being 
money  only,  the  transaction  is  called  an 

"exchange." 

A  transfer   of  property  in   completion  of   an  exchange 

can  be  made    only   in  manner  provided  for  the  transfer 

of  such  property  by  sale. 

119.  In  the    absence  of  a  contract   to  the    contrary, 

the  party  deprived  of  the  thing  or  part 
d^rTveTS  thereof  he  has  received  in  exchange,  by 
thing  received  reason  of  any  defect  in  the  title  of  the 
in  exchange.  0faeT  party,  is  entitled  at  his  option  to  com- 
pensation or  to  the  return  of  the  thing  transferred 
by  him. 
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120.    Save  as  otherwise  provided  in  this  chapter,  each 

Rights   and    Partv  bas  the  rights  and  is  subject  to  the 

liabilities      o  f    liabilities   of  a  seller  as  to  that  which  he 

parties.  gives,   and   has  the  rights  and  is  subject 

to  the  liabilities  of  a  buyer  as  to  that  which  he  takes. 

121.    On  an  exchange  of  money,  each 
°f    Partv  tberel)y  warrants  the  genuineness  of 
the  money  given  by  him. 


CHAPTER  VII. 
OF  GIFTS. 

122.    "Gift'*  is  the  transfer  of  certain  existing  move- 

able  or  immoveable  property  made  volun- 

16       tarily  and  without  consideration,   by  one 

person,  called  the  donor,  to  another,  called  the  donee,  and 

accepted  by  or  on  behalf  of  the  donee. 

Such  acceptance  must   be  made  during  the  lifetime 

Accept  a  n  c  e    °^  tke  donor  and  while  he  is  still  capable 

when    to     be     of  giving. 


If  tke  donee  dies  before  acceptance,  the  gift  is  void. 

123.    For  the  purpose  of  making  a  gift  of  immoveable 

property,  the  transfer  must  be  effected  by 

effected*6*  a  registered  instrument  signed  by  or  on 

behalf  of  the  donor,  and  attested  by  at 

least  two  witnesses. 

For  the  purpose  of  making  a  gift  of  moveable  property, 
the  transfer  may  be  effected  either  by  a  registered  instru- 
ment signed  as  aforesaid  or  by  delivery. 

Such  delivery  may  be  made  in  the  same  way  as  goods 
sold  may  be  delivered. 

Gift  of  exist-  124.  A  gift  comprising  both  existing 
ing  and  future  and  future  property  is  void  as  to  the 
property.  Utter 

125.    A  gift  of  a  thing  to  two  or  more 

Gift  to  several,     donees,  of  whom  one  does   not  accept  it,  is 

of    whom    one          .,  .i_--  t»  u    i.  ij 

doeg  not  accept,     void  as  to  the  interest  which  he  would 

have  taken  had  he  accepted. 
20 
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126.  The  donor  and   donee   may  agree  that   on  the 
When  gift  may    happening  of  any  specified  event  which 

be  suspended  or  does  not  depend  on  the  will  of  the  donor  a 
revoked.  gift  shall  be  suspended  or  revoked  ;  but  a 

gift  which  the  parties  agree  shall  be  revocable  wholly  or 
in  part  at  the  mere  will  of  the  donor  is  void  wholly  or 
in  part,  as  the  case  may  be. 

A  gift  may  also  be  revoked  in  any  of  the  cases  (save 
want  or  failure  of  consideration)  in  which,  if  it  were  a 
contract,  it  might  be  rescinded. 

Save  as  aforesaid,  a  gift  cannot  be  revoked. 

Nothing  contained  in  this  section  shall  be  deemed  to 
affect  the  rights  of  transferees  for  consideration  without 
notice. 

Illustrations. 

(a).  A  gives  a  field  to  B,  reserving  to  himself,  with  B's 
assent,  the  right  to  take  back  the  field  in  case  B  and  his 
descendants  die  before  A,  B  dies  without  descendants  in 
A's  lifetime.  A  may  take  back  the  field. 

(6).  A  gives  a  lakh  of  rupees  to  B,  reserving  to  himself, 
with  B's  assent,  the  right  to  take  back  at  pleasure  Rs,  10,000 
out  of  the  lakh.  The  gift  holds  good  as  to  Rs  90,000,  but  is 
void  as  to  Rs  10,000,  which  continue  to  belong  to  A. 

127.  Where  a  gift  is  in  the  form  of  a  single  transfer 

to  the  same  person  of  several  things  of 
Onerous  gifts.       ^^    Qne     ^    and    ^     others    &re    ^ 

burdened  by  an  obligation,  the  donee  can  take  nothing 
by  the  gift  unless  he  accepts  it  fully. 

Where  a  gift  is  in  the  form  of  two  or  more  separate 
and  independent  transfers  to  the  same  person  of  several 
things,  the  donee  is  at  liberty  to  accept  one  of  them  and 
refuse  the  others,  although  the  former  may  be  beneficial 
and  the  latter  onerous. 

A  donee  not    competent  to  contract    and    accepting 
Onerous    gift    Pr°Perty  burdened  by  any  obligation  is  not 
to    disqualified    bound  by  his  acceptance.    But  if,   after 
person.  becoming  competent  to  contract  and  being 

aware  of  the  obligation  he  retains  the  property  given,  he 
becomes  so  bound. 
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Illustrations. 

(a),  A  has  shares  in  X,  a  prosperous  joint  stock  company, 
and  also  shares  in  Y,  a  joint  stock  company  in  difficulties. 
Heavy  calls  are  expected  in  respect  of  the  shares  in  Y.  A 
gives  B  all  his  shares  in  joint  stock  companies.  B  refuses  to 
accept  the  shares  in  Y,  He  cannot  take  the  shares  in  X. 

(6),  A,  having  a  lease  for  a  term  of  years  of  a  house  at  a 
rent  which  he  and  his  representatives  are  bound  to  pay 
during  the  term,  and  which  is  more  than  the  house  can  be 
let  for,  gives  to  B  the  lease,  and  also,  as  a  separate  and 
independent  transaction,  a  sum  of  money.  B  refuses  to 
accept  the  lease.  He  does  not  by  this  refusal  forfeit  the 
.money. 

128.  Subject  to  the  provisions  of  section  one  hundred 

and  twenty-seven,  where  a  gift  consists  of 
donee  V  r  * & *  tne  ^onor's  whole  propertj',  the  donee  is 

personally  liable  for  all  the  debts  due  by 
the  donor  at  the  time  of  the  gift  to  the  extent  of  the 
property  comprised  therein. 

129.  Nothing   in     this   chapter     relates     to     gifts   of 

moveable  property  made  in  contemplation 
fiSSi  iSSi  of  death,  or  shall  be  deemed  to  affect  any 
causa  and  Mu-  rule  of  Muhammadan  law,  or,  save  as  pro- 
haminadan  law.  v[^e^  by  section  one  hundred  and  twenty- 
three,  any  rule  of  Hindu  or  Buddhist  law. 


CHAPTER  VIII. 

OF  TRANSFERS  OF  ACTIONABLE  CLAIMS. 

130.  A  claim  which  the  civil    Courts     recognise   as 

affording  grounds  for  relief  is  actionable 
ciaim!° ]  whether  a  suit  for  its  enforcement  is  or  is 

not  actually  pending  or  likely  to  become 
necessary. 

131.  No  transfer  of  any  debt  or  any  beneficial  interest 

in  moveable  property  shall  have  any 
debts"8'  operation  against  the  debtor  or  against  the 

person  in  whom  the  property  is  vested, 
until  express  notice  of  the  transfer  is  given  to  him, 
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unless  he  is  a  party  to  or  otherwise  aware  of  such 
transfer ;  and  every  dealing  by  such  debtor  or  person, 
not  being  a  party  to  or  otherwise  aware  of,  and  not  having 
received  express  notice  of,  a  transfer,  with  the  debt  or 
property  shall  be  valid  as  against  such  transfer. 

Illustration. 

A  owes  money  to  B,  who  transfers  the  debt  to  C.  B  then 
demands  the  debt  from  A,  who,  having  no  notice  of  the 
transfer,  pays  B-  The  payment  is  valid,  and  C  cannot  sue 
A  for  the  debt. 

132.  Every     such   notice    must   be  in   writing  signed 

by   the   person   making   the     transfer,    or 
writing  signed!1    by     m's    agent    duly    authorized  in  this 
behalf. 

133.  On  receiving   such  notice,   the   debtor  or  person 

in  whom  the  property  is   vested  shall  give 
effect  to   the    transfer    unless  where   the 
for.  debtor  resides,  or  the  property  is  situate, 

in  a  foreign  country  and  the  title  of  the 
person  in  whose  favour  the  transfer  is  made  is  not  com- 
plete according  to  the  law  of  such  country. 

134.  Where   the   transferor    of   a   debt   warrants  the 
Warranty  o  f     solvency  of  the  debtor,  the  warranty,  in  the 

solvency  of  absence  of  a  contract  to  the  contrary, 
applies  only  to  his  solvency  at  the  time  of 
the  transfer,  and  is  limited,  where  the  transfer  is  made 
for  consideration,  to  the  amount  or  value  of  such  con- 
sideration. 

135.  Where  an  actionable   claim  is   sold,  he  against 
Discharge    of    whom  it  is   made  is   wholly   discharged  by 

1 1  nn  person    against    paying  to   the  buyer  the  price    and  inci- 

^•m!Sdm  °laim  iS    dental  expenses   of  the   sale,   with  interest 

'0  on  the  price   from  the   day   that  the  buyer 

paid  it. 

Nothing  in  the  former  part  of  this  section  applies — 
(a)     where  the    sale   is   made  to  the   co-heir    to,   or 
co-proprietor  of,  the  claim  sold  ; 

(6)    where  it  is  made  to  a  creditor  in  payment  of 
what  is  due  to  him  ; 
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(c)  where  it  is  made  to  the  possessor  of  a  property 
subject  to  the  actionable  claim  ; 

(e?)  where  the  judgment  of  a  competent  Court  has 
been  delivered  affirming  the  claim,  or  where  the  claim  has 
been  made  clear  by  evidence  and  is  ready  for  judgment. 

136.     No  judge,  pleader,  mukhtar,  clerk, 

offi?oPrsycon!    bailiff  or    other  officer    connected     with 

nected    with    Courts  of  justice  can  buy  any  actionable 

See1"*8  of  ^us"    claim  falling  under  the  jurisdiction  of  the 

Court  in  which  he  exercises  his  functions. 

137.  The  person  to  whom  a  debt  or  charge  is  trans- 
Liability    of    ferre<*    shall  take  it    subject  to     all  the 

transferee     of    liabilities  to   which    the    transferor    was 
debt-  subject  in  respect  thereof  at  the  date  of 

the  transfer. 

Illustration. 

A  debenture  is  issued  in  fraud  of  a  public  company  to  A. 
A  sells  and  transfers  the  debenture  to  B,  who  has  no  notice 
of  the  fraud.  The  debenture  is  invalid  in  the  hands  of  B. 

138.  When   a  debt  is  transferred  for  the   purpose  of 

securing  an  existing  or  future  debt,  the 
Bbt'  debt  so  transferred,  if  recovered  by  either 
the  transferor  or  transferee,  is  applicable,  first,  in  payment 
of  the  costs  of  such  recovery  ;  secondly,  in  or  towards 
satisfaction  of  the  amount  for  the  time  being  secured  by 
the  transfer ;  and  the  residue,  if  any,  belongs  to  the 
transferor. 

Saving  of  nego-        139-     Nothing    in  this  chapter  applies 
liable     instru-    to  negotiable  instruments. 

ments. 
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THE    SCHEDULE 

(a}    STATUTES. 


1  ear  and 
chapter. 

Subject. 

Extent   of 
repeal 

27    Hen.    vm, 
c.  10. 
13  Eliz.,c.  5   .. 
27  Eliz,  c   4  .. 
4  Wm.  &  Mary, 
c.  16. 

Uses 

Fraudulent  conveyances  .. 
Fraudulent  conveyances 
Clandestine  mortgages 

The  whole. 

The  whole 
The  whole. 
The  whole. 

(6).  ACTS  OF  THE  GOVERNOR  GENERAL  IN ^  COUNCIL. 


Number  and 
year. 

Subject. 

Extent  of 
repeal. 

IX  of  1842 

Lease  and  release 

The  whole. 

XXXI  of  1854 
XI  of  18*5 

Modes  of  conveying   land 
Mesne  profits  and  improvements. 

Section  17. 
Section  1;  iu 

the  title,  the 

words  "to 

mesne    pro- 

fits and"  and 

in  the    pre- 

amble     "to 

limit  the 

liability    for 

mesne    pro- 

fits and". 

XXVII  of  1866 

Indian  Trustee  Act 

Section  31. 

IV  of  1872 

Pan  jab  Laws  Act 

So  far  as  it  re- 

lates to  Ben- 

gal   Regula- 
tions     I    of 

1798       and 

xvn  of   1806. 

XX  of  1875 

Central  Provinces  Laws  Act 

So  far  as  it  re- 

lates to  Ben- 

gal   Regula- 

tions     I     Of 

1798       and 

xvn  of  1806. 

XVIII  of  1876 

Oudh  Laws  Act 

So  far  as  it  re- 

lates to  Ben- 

gal    Regula- 

tion   XVII   of 

1806. 

I  of  1877 

Specific  Relief 

In  sections  35 

and    36,  the 

words  ''in 

writing." 
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(c).  REGULATIONS. 


Number  and 
year. 

Subject. 

Extent  of 
repeal. 

Bengal  Regula- 
tion i  of  1798. 
Bengal  Regula- 
tion    XVII    Of 
1806. 
Bombay   Regu- 
lation   V    of 
1827. 

Conditional  sales 
Redemption 

Acknowledgment  of  debts  :  Interest  : 
Mortgagees    in  possession. 

The  whole  Re- 
gulation. 
The  whole  Re- 
gulation. 

Section  15. 

THE 
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THE  NEGOTIABLE  INSTRUMENTS 
ACT,  1881. 


PREAMBLE  . 

CHAPTER   I. 

PRELIMINARY, 

SECTIONS. 

1.  Short  title. 
Local  extent, 

Saving  of  usages  relating  to  hundis,  Sec. 
Commencement. 

2.  Repeal  of  enactments. 

3.  Interpretation-clause, 

CHAPTER    II. 

OF  NOTES,  BILLS  AND  CHEQUES. 

4.  "  Promissory  note." 

5.  '  Bill  of  exchange," 

6.  '  Cheque." 

7.  '  Drawer." 

Drawee." 

Drawee  in  case  of  need." 

Acceptor." 

Acceptor  for  honour." 

Payee." 

8.  '  Holder." 

Holder  in  due  course." 
M).      '  Payment  in  due  course." 

11,  Inland  instrument, 

12,  Foreign  instrument. 
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13.  "  Negotiable  instrument." 

14.  Negotiation. 

15.  Indorsement. 

16.  Indorsement  •'  in  blank  "  and  "  in  full." 
"  Indorsee." 

17.  Ambiguous  instruments. 

18.  Where  amount  is   stated  differently   in  figures  and 

words. 

19.  Instruments  payable  on  demand. 

20.  Inchoate  stamped  instruments. 

21.  "  At  sight." 

"  On  presentment." 
"  After  sight." 

22.  "Maturity." 
Days  of  grace. 

23.  Calculating  maturity  of  bill  or  note  payable  so  many 

months  after  date  or  sight. 

24.  Calculating  maturity  of  bill  or  note  payable  so  many 

days  after  date  or  sight. 

25.  When  day  of  maturity  is  a  holiday. 


CHAPTER    III. 
PARTIES  TO  NOTES,  BILLS  AND  CHEQUES. 

26.  Capacity  to  make,  &c.,  promissory  notes,  <kc. 
Minor. 

27.  Agency. 

28.  Liability  of  agent  signing. 

29.  Liability  of  legal  representative  signing. 

30.  Liability  of  drawer. 

31.  Liability  of  drawee  of  cheque. 

32.  Liability  of  maker  of  note  and  acceptor  of  bill. 

33.  Only  drawee  can  be  acceptor  except  in  need  or  for 

honour. 

34.  Acceptance  by  several  drawees  not  partners. 

35.  Liability  of  indorser. 

36.  Liability  of  prior  parties  to  holder  in  due  course. 

37.  Maker,  drawer  and  acceptor  principals. 

38.  Prior  party  a  principal  in  respect  of  each  subsequent 

party. 

39.  Suretyship. 

40.  Discharge  of  indorscr's  liability. 
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41.  Acceptor  bound,  although  indorsement  forged. 

42.  Acceptance  of  bill  drawn  in  fictitious  name. 

43.  Negotiable  instrument  made,&c.,  without  consideration. 

44.  Partial  absence  or  failure  of  money-consideration. 

45.  Partial   failure  of    consideration  not    consisting    of 

money. 

CHAPTER  IV. 
OF  NEGOTIATION. 

46.  Delivery. 

47.  Negotiation  by  delivery. 

48.  Negotiation  by  indorsement. 

49.  Conversion  of  indorsement  in  blank  into  indorsement 

in  full. 
60.    Effect  of  indorsement. 

51.  Who  may  negotiate. 

52.  Indorser  who  excludes  his  own  liability  or  makes  it 

conditional. 

53.  Holder  deriving  title  from  holder  in  due  course, 

54.  Instrument  indorsed  in  blank. 

55.  Conversion  of  indorsement  in  blank  into  indorsement 

in  full. 

56.  Indorsement  for  part  of  sum  due. 

57.  Legal    representative    cannot    by     delivery     only 

negotiate  instrument  indorsed  by  deceased, 

58.  Instrument  obtained  by  unlawful  means  or  for  unlaw- 

ful consideration. 

59.  Instrument  acquired  after  dishonour  or  when  overdue. 
Accommodation  note  or  bill. 

60.  Instrument  negotiable  till  payment  or  satisfaction, 


CHAPTER  V. 
OF  PRESENTMENT. 

61.  Presentment  for  acceptance. 

62.  Presentment  of  promissory  note  for  sight. 

63.  Drawee's  time  for  deliberation. 

64.  Presentment  for  payment. 

65.  Hours  for  presentment. 

66.  Presentment  for  payment  of  instrument  payable  after 

date  or  sight, 


NEGOTIABLE  INSTRUMENTS  ACT.  317 

67.  Presentment  for  payment  of  promissory  note  payable 

by  instalments. 

68.  Presentment  for  payment  of  instrument  payable  at 

specified  place  and  not  elsewhere. 

69.  Instrument  payable  at  specified  place. 

70.  Presentment  where  no  exclusive  place  specified. 

71.  Presentment  when    maker,  &c.,  has  no  known  place 

of  business  or  residence. 

72.  Presentment  of  cheque  to  charge  drawer. 

73.  Presentment  of  cheque  to  charge  any  other  person. 

74.  Presentment  of  instrument  payable  on  demand. 

75.  Presentment    by  or    to    agent,    representative    of 

deceased,  or  assignee  of  insolvent. 

76.  When  presentment  unnecessary. 

77.  Liability  of  banker  for  negligently  dealing  with  bill 

presented  for  payment. 

CHAPTER  VI. 
OF  PAYMENT  AND  INTEREST. 

78.  To  whom  payment  should  be  made. 

79.  Interest  when  rate  specified. 

80.  Interest  when  no  rate  specified. 

81.  Delivery  of  instrument  on  payment,  or  indemnity  in 

case  of  loss. 


CHAPTER  VII. 

OP  DISCHARGE  FROM  LIABILITY  ON  NOTES,  BILLS 
AND  CHEQUES. 

82.  Discharge  from  liability — 

(a)  by  cancellation  ; 
(4)  by  release; 
(c)  by  payment. 

83.  Discharge  by  allowing  drawee  more  than  twenty - 

four  hours  to  accept. 

84.  When    cheque    not     duly    presented     and    drawer 

damaged  thereby. 

85.  Cheque  payable  to  order. 

86.  Parties  not  consenting  discharged   by  qualified  or 

limited  acceptance. 
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SECTIONS. 

87.  Effect  of  material  alteration. 
Alteration  by  indorsee. 

88.  Acceptor  or  indorser  bound  notwithstanding  previous 

alteration. 

89.  Payment  of  intrument  on   which  alteration  is    not 

apparent. 

90.  Extinguishment    of   rights    of    action    on    bill  in 

acceptor's  hands. 


CHAPTER  VIII. 
OF  NOTICE  OF  DISHONOUR. 

91.  Dishonour  by  non-acceptance. 

92.  Dishonour  by  non-payment. 

93.  By  and  to  whom  notice  should  be  given. 

94.  Mode  in  which  notice  may  be  given. 

95.  Party  receiving  must  transmit  notice  of  dishonour. 

96.  Agent  for  presentment, 

97.  When  party  to  whom  notice  given  is  dead. 

98.  When  notice  of  dishonour  is  unnecessary. 

CHAPTER  IX. 
OF  NOTING  AND  PROTEST. 

99.  Noting- 

100.  Protest. 

Protest  for  better  security, 

101.  Contents  of  protest. 

102.  Notice  of  protest. 

103.  Protest   for  non-payment  after  dishonour   by    non- 

acceptance. 

104.  Protest  of  foreign  bills. 


CHAPTER  X. 
OF  REASONABLE  TIME. 

105.  Reasonable  time. 

106.  Reasonable  time  of  giving  notice  of  dishonour. 

107.  Reasonable  time  for  transmitting  such  notice. 
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CHAPTER  XL 
OF  ACCEPTANCE  AND  PAYMENT  FOR  HONOUR  AND 

KEFERENCE  IN  CASE  OF  NEED. 
SECTIONS. 

108.  Acceptance  for  honour. 

109.  How  acceptance  for  honour  must  be  made. 

110.  Acceptance  not  specifying   for  whose  honour  it  is 

made. 

111.  Liability  of  acceptor  for  honour, 

112.  When  acceptor  for  honour  may  be  charged. 

113.  Payment  for  honour. 

114.  Right  of  payer  for  honour. 

115.  Drawee  in  case  of  need. 

116.  Acceptance  and  payment  without  protest. 


CHAPTER  XII, 
OF  COMPENSATION. 

117.  Rules  as  to  compensation. 

CHAPTER  XIII. 
SPECIAL  RULES  OF  EVIDENCE, 

118.  Presumptions  as  to  negotiable  instruments 

(a)  of  consideration : 

(b)  as  to  date  ; 

(c)  as  to  time  of  acceptance  ; 
(<f)  as  to  time  of  transfer  ; 

(e)  as  to  order  of  endorsements  ; 

(/)  as  to  stamp  ; 

(g)  that  holder  is  a  holder  in  due  course. 

119.  Presumption  on  proof  of  protest, 

120.  Estoppel    against    denying    original      validity    of 

instrument. 

121.  Estoppel  against  deny  ing  capacity  of  payee  to  indorse. 

122.  Estoppel  against  denying  signature  or  capacity  of 

prior  party. 
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CHAPTER  XIV. 
OF  CROSSED  CHEQUES. 

123.  Cheque  crossed  generally. 

124.  Cheque  crossed  specially. 

125.  Crossing  after  issue, 

126.  Payment  of  cheque  crossed  generally. 
Payment  of  cheque  crossed  specially, 

127.  Payment  of  cheque  crossed  specially  more  than  once. 

128.  Payment  in  due  course  of  crossed  cheque. 

129.  Payment  of  crossed  cheque  out  of  due  course. 

130.  Cheque  bearing  " not  negotiable," 

131.  Non-liability  of  banker  receiving  payment  of  cheque, 


CHAPTER  XV. 

OF  BILLS  IN  SETS. 

132.  Set  of  bills. 

133.  Holder  of  first  acquired  part  entitled  to  all. 

CHAPTER  XVI. 
OF  INTERNATIONAL  LAW. 

134.  Law    governing    liability  of     maker,    acceptor    or 

indorser  of  foreign  instrument. 

1 35.  Law  of  place  of  payment  governs  dishonour. 

136.  Instrument  made,  &c.,  out  of  British  India,  but  in 

accordance  with  its  law. 
137-     Presumption  as  to  foreign  law. 

SCHEDULE, 
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THE 

NEGOTIABLE  INSTRUMENTS  ACT, 
No.  XXVI  OF  1881. 

PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA  IN  COUNCIL. 

( Received  the  assent  of  the  Governor  General  on  the  3th 
December,  1881.) 


An  Act  to  define  and  amend  the  law  relating  to 
Promissory  Notes,  Bills  of  Exchange  and 
Cheques. 

WHEREAS  it  is  expedient  to  define  and  amend  the  law 
relating  to  promissory  notes,  bills   of  ex- 
change and  cheques  ;  It  is  hereby  enacted 
as  follows  : — 

CHAPTER  I. 

PRELIMINARY. 

1.    This  Act  may  be  called  "The  Nego- 
tiable Instruments  Act,  1881 :" 

It  extends  to  the  whole  of  British  India  ;  but  nothing 

Local  extent     herein  contained  affects  the  Indian  Paper 

Saving     of    Currency  Act,  1871,   section  21,   or  affects 

usages  relating    any  local  usage  relating  to  any  instrument 

dfa»  •*•       in  an  oriental  language  :  Provided  that  such 

usages  may  be  excluded  by  any  words  in  the  body  of  the 

instrument,  which  indicate   an  intention  that  the   legal 

relations   of  the    parties    thereto  shall  be  governed  by 

Commence-     this  Act ;  and  it  shall  come  into  force  on 

meat,  the  first  day  of  March,  1882. 

21 
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2.     On  and  from  that  day  the  enactments  specified  in 
Kepeal  of  en-    the   schedule    hereto     annexed     shall    be 
actments.  repealed  to  the  extent  mentioned  in  the 

third  column  thereof. 


Interpretation.  « 

clause.  "Banker     includes   also  persons    or     a 

"Banker":         corporation  or  company  acting  as  bankers  ; 
and 

"  Notary  public"  includes  also  any  person  appointed  by 
"Notary    the  Governor  General  in  Council  to  perform 
public  "  the  functions  of  a  notary  public  under  this 

Act. 


CHAPTER  II. 
OF  NOTES,  BILLS  AND  CHEQUES. 

4.     A  "promissory  note"  is  an  instrument  in  writing 
"  Promissory     (not  being  a  banknote  or   a  currency-note) 
note."  containing  an  unconditional    undertaking, 

signed  by  the  maker,  to  pay  a  certain  sum  of  money  only 
to,  or  to  the  order  of,  a  certain  person,  or  to  the  bearer  of 
the  instrument. 

Illustrations. 

A  signs  instruments  in  the  following  terms  :— 

(  a.)     '« I  promise  to  pay  B  or  order  Rs.  500." 

(&,)  "I  acknowledge  myself  to  be  indebted  to  B  in 
Rs.  1,000,  to  be  paid  on  demand,  for  value  received," 

(c.)    "Mr.  B,  I  0  U  Rs,  1,000." 

(d.)  "  I  promise  to  pay  B  Rs,  500  and  all  other  sums  which 
shall  be  due  to  him." 

(e.)  <l  I  promise  to  pay  B  Us.  500,  first  deducting  ^thereout 
any  money  which  he  may  owe  me," 

(/,)  "  I  promise  to  pay  B  Rs,  500  seven  days  after  my 
marriage  with  C." 

(#.)  "I  promise  to  pay  B  Rs.  500  on  D's death, provided  D 
leaves  me  enough  to  pay  that  sum." 

(A.)  "  I  promise  to  pay  B  Rs,  500  and  to  deliver  to  him  my 
black  horse  on  1st  January  next." 

The  instruments  respectively  marked  (a)  and  (6)  are  pro- 
missory notes.  The  instruments  respectively  marked  (c),  (d), 
(€)>  (/)>  (9}  and  (K)  are  not  promissory  notes, 
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5.    A  "  bill  of  exchange"  is  an   instrument  in  writing 

"  Bill  of  ex-  containing  an  unconditional  order,  signed 
change."  by  the  maker,  directing  a  certain  person  to 

pay  a  certain  sum  of  money  only  to,  or  to  the   order  of,  a 
certain  person  or  to  the  bearer  of  the  instrument. 

A  promise  or  order  to  pay  is  not  "conditional,"  within 
the  meaning  of  this  section  and  section  four,  by  reason  of 
the  time  for  payment  of  the  amount  or  any  instalment 
thereof  being  expressed  to  be  on  the  lapse  of  a  certain 
period  after  the  occurrence  of  a  specified  event  which, 
according  to  the  ordinary  expectation  of  mankind,  is  certain 
to  happen,  although  the  time  of  its  happening  may  be 
uncertain. 

The  sum  payable  may  be  "  certain,"  within  the  mean- 
ing of  this  section  and  section  four,  although  it  includes 
future  interest  or  is  payable  at  an  indicated  rate  of 
exchange,  or  is  according  to  the  course  of  exchange,  and 
although  the  instrument  provides  that,  on  default  of 
payment  of  an  instalment,  the  balance  unpaid  shall 
become  due. 

The  person  to  whom  it  is  clear  that  the  direction  is 
given  or  that  payment  is  to  be  made  may  be  a  ''  certain 
person,"  within  the  meaning  of  this  section  and  section 
four,  although  he  is  mis-named  or  designated  by  descrip- 
tion only. 

6.  A  "  cheque"  is  a  bill  of  exchange  drawn  on  a  specified 
"Ch        "        banker  and  not  expressed  to   be  payable 

otherwise  than  on  demand. 

7.  The  maker  of  a  bill  of  exchange  or    cheque    is 
"'Drawer."        called  the  ''drawer;"  the  person  thereby 
« Drawee."         directed  to  pay  is  called  the  "  drawee." 
When  in  the  bill  or  in  any  indorsement  thereon  the 

"  Drawee    in    name  of  any  person  is  given  in  addition  to 
case  of  need."       the   drawee  to   be  resorted  to  in  case  of 
need,  such  person  is  called  a  "drawee  in  case  of  need." 
After  the  drawee  of  a  bill  has  signed  his  assent  upon 
"  Acce  tor  "       *^e  ^'  or>  ^  there  are  more  parts  thereof 
than  one,   upon   one   of  such  parts,     and 
delivered  the  same,  or  given  notice  of  such  signing  to  the 
holder  or  to  some  person  on  his  behalf,   he   is  called  tho 
"  acceptor." 
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When  acceptance  is  refused  and  the  bill  is  protested  for 

"  Acceptor  for    non-acceptance,  and  any  person  accepts   it 

honour."  supra  protest  for  honour  of  the   drawer  or 

of  any  one   of  the  indorsers,   such  person  is   called  an 

"  acceptor  for  honour." 

The   person   named  in  the   instrument,   to  whom  or  to 
whose  order  the  money   is  by  the  instru- 
ment directed  to  be   paid,    is  called  the 
"payee." 

8.  The  "holder"  of  a  promissory  note,  bill  of  exchange 

n  or  cheque  means  any  person  entitled  in  his 

own  name  to  the  possession  thereof  and 
to  receive  or  recover  the  amount  due  thereon  from  the 
parties  thereto. 

Where  the  note,  bill  or  cheque  is  lost  or  destroyed,  its 
holder  is  the  person  so  entitled  at  the  time  of  such  loss  or 
destruction. 

9.  "Holder  in  due  course"   means   any  person   who 
"Holder  in  due    for  consideration  became  the  possessor  of 

course."  a  promissory  note,  bill  of    exchange  or 

cheque  if  payable  to  bearer, 

or  the  payee  or  indorsee  thereof,  if  payable  to,  or  to  the 
order  of,  a  payee, 

before  the  amount  mentioned  in  it  became  payable, 
and  without  having  sufficient  cause  to  believe  that  any 
defect  existed  in  the  title  of  the  person  from  whom  he 
derived  his  title. 

10.  "Payment  in  due    course"    means     payment    in 
"Pa  ment  ii      accordance  with  the  apparent  tenor  of  the 

due  course""  '  instrument  in  good  faith  and  without 
negligence  to  any  person  in  possession 
thereof  under  circumstances  which  do  not  afford  a  reason- 
able ground  for  believing  that  he  is  not  entitled  to  receive 
payment  of  the  amount  therein  mentioned. 

11.  A  promissory  note,  bill   of   exchange   or  cheque 

drawn  or  made  in    British  India,  and  made 
Inland  instru-  i  t  ^ 

ment.  payable   in,  or    drawn   upon    any   person 

resident  in,  British  India  shall  be  deemed 
to  be  an  inland  instrument. 
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12.    Any  such  instrument  not  so  drawn, 
Foreign  instm-         d     or  ma(ie  payable  shall  be  deemed  to 
ment.  ,          „ 

be  a  foreign  instrument. 

13.  A  "negotiable  instrument"    means   a  promissory 

note,  bill  of  exchange  or  cheque  expressed 
instrument!"^0  to  ^e  Payable  to  a  specified  person  or  his 

order,  or  to  the  order  of  a  specified  person, 
or  to  the  bearer  thereof,  or  to  a  specified  person  or  the 
bearer  thereof.  ^ 

14.  When  a  promissory  note,   bill    of    exchange  or 

cheque  is  transferred  to  any  person,   so  as 
Negotiation.       ^  constitute  that  person  the  holder  thereof, 
the  instrument  is  said  to  be  negotiated. 

15.  When  the     maker    or  holder    of    a    negotiable 

instrument  signs  the  same,  otherwise  than 
ent  as  such  maker,  for  the  purpose  of  negotia- 
tion, on  the  back  or  face  thereof  or  on  a  slip  of  paper 
annexed  thereto,  or  so  signs  for  the  same  purpose  a 
stamped  paper  intended  to  be  completed  as  a  negotiable 
instrument,  he  is  said  to  indorse  the  same,  and  is  called 
the  "  indorser." 

16.  If  the  indorser  signs  his  name  only,  the  indorse- 
indorsement    ment  is  said  to  be  "in  blank,"  and  if  he 

•^  in  blank"  and    adds   a    direction     to    pay     the    amount 

mentioned  in  the  instrument  to,  or  to  the 

order  of,  a  specified  person,   the  indorsement  is  said  to 

be  "  in  full ;"  and  the  person  so  specified 

8ee- '        is  called  the  "  indorsee"  of  the  instrument. 

17.  Where  an  instrument  may  be  construed  either  as  a 
Ambiguous  in-    promissory  note  or  bill  of    exchange,  the 

struments.  holder  may  at  his  election  treat  it  as  either, 

and  the  instrument  shall  be  thenceforward  treated  accord- 
ingly. 

Where  amount        18-     If  the  amount  undertaken  or  ordered 
is  stated  differ-    to  be  paid  is  stated  differently  in  figures  and 
and*  w?rdsgure3    in  words,  the  amount  stated  in  words  shall  be 
the  amount  undertaken  or  ordered  to  be  paid. 
instruments        19-     A    promissory  note  or  bill  of  ex- 
payabio  on  de-    change,  in  which  no  time  for  payment  is  spe- 
cified, and  a  cheque,  are  payable  on  demand. 
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20.     Where  one  person  signs  and  delivers  to  another  a 
inchoate     paper  stamped  in  accordance   with   the  law 
stamped  instru-     relating  to  negotiable  instruments  then    in 
ments.  ^    force  in  British  India,   and   either   wholly 

blank  or  having  written  thereon  an  incomplete  negotiable 
instrument,  he  thereby  gives  prima  facie,  authority  to  the 
holder  thereof  to  make  or  complete,  as  the  case  may  be, 
upon  it  a  negotiable  instrument,  for  any  amount  specified 
therein  and  not  exceeding  the  amount  covered  by  the 
stamp.  The  person  so  signing  shall  be  liable  upon  such  • 
instrument,  in  the  capacity  in  which  he  signed  the  same, 
to  any  holder  in  due  course  for  such  amount :  provided 
that  no  person  other  than  a  holder  in  due  course  shall 
recover  from  the  person  delivering  the  instrument  anything 
in  excess  of  the  amount  intended  by  him  to  be  paid 
thereunder. 

21.     In   a   promissory   note   or  bill     of    exchange  the 

expressions  "at  sight"   and  "on  present- 

"  On  present-     ment"    mean     on     demand.     The   expres- 

ment."  sion     "after     sight"   means,    in     a    pro- 

"  After  sight."     miSSOry  note,  after  presentment  for  sight, 

and,  in  a  bill  of  exchange,  after  acceptance,  or  noting  for 

non-acceptance,  or  protest  for  non-acceptance. 

11  Maturity "  ^2.     The  maturity  of  a  promissory  note 

or  bill  of  exchange  is  the  date  at   which  it 
falls  due. 

Every  promissory  note   or  bill   of  exchange   which   is 

not  expressed  to  be  payable  on  demand,  at 

ace>     sight  or  on  presentment  is  at   maturity  on 

the  third  day  after  the  day   on  which   it  is  expressed  to 

be  payable. 

23.     In  calculating  the  date  at  which  a  promissory  note 

Calculating     or  bill  of  exchange,  made  payable  a  stated 

maturity  of  bill    number  of  months  after  date  or  after  sight, 

so  many  SStS  or  *****  a  certain  event>  is  at  maturity,  the 
after  date  or  period  stated  shall  be  held  to  terminate  on 
sisht-  the  day  of  the  month  which  corresponds 

with  the  day  on  which  the  instrument  is  dated,  or  presented 
for  acceptance  or  sight,  or  noted  for  non-acceptance,  or 
protested  for  non-acceptance,  or  the  event  happens,  or, 
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where  the  instrument  is  a  bill  of  exchange  made  payable 
a  stated  number  of  months  after  sight  and  has  been 
accepted  for  honour,  with  the  day  on  which  it  was  so 
accepted.  If  the  month  in  which  the  period  would 
terminate  has  no  corresponding  day,  the  period  shall  be 
held  to  terminate  on  the  last  day  of  such  month. 

Illustrations. 

(a.)  A  negotiable  instrument,  dated  29th  January,  1878,  is 
made  payable  at  one  month  after  date.  The  instrument 
ia  at  maturity  on  the  third  day  after  the  28th  February,  1878. 

(ft,)  A  negotiable  instrument,  dated  30th  August,  1878,  ia 
made  payable  three  months  after  date.  The  instrument  is  at 
maturity  on  the  3rd  December,  1878, 

(c.)  A  promissory  note  or  bill  of  exchange,  dated  31st 
August,  1878,  is  made  payable  three  months  after  date.  The 
instrument  is  at  maturity  on  the  3rd  December,  1878. 

24.     In  calculating  the   date  at  which  a  promissory 

note  or  bill  of  exchange  made  payable  a 

maturity^biii    certain  number  of  days  after  date  or  after 

or  note  payable     sight  or  after  a  certain  event  is  at  maturity, 

afte^date^or    the  da^  of  the  dat.e>  or  of  Presentment  for 
Bight.  acceptance    or    sight,   or  of    protest    for 

non-acceptance,  or  on    which    the  event 
happens,  shall  be  excluded. 

25.    When  the    day  on  which  a  pro- 
1    missory  note   or  bill  of    exchange  is  at 
holiday.  maturity  is  a  public  holiday,  the  instrument 

shall  be  deemed  to  be  due  on  the  next 
preceding  business  day. 

Explanation. — The  expression  "public  holiday"  in- 
cludes Sundays  :  New-Year's  day,  Christmas  day :  if 
either  of  such  days  falls  on  a  Sunday,  the  next  following 
Monday  :  Good-Friday  ;  and  any  other  day  declared  by 
the  Local  Government,  by  notification  in  the  official 
Gazette,  to  be  a  public  holiday. 
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CHAPTER  III. 

PARTIES  TO  NOTES,  BILLS  AND  CHEQUES. 

26.  Every  person  capable  of  contracting,   according 

to  the  law  to  which  he  is  subject,  may 
makef&c^  pr<>  bind  himself  and  be  bound  by  the  making, 
missory  notes,  drawing,  acceptance,  indorsement,  delivery 
&c-  and  negotiation  of  a  promissory  note,  bill 

of  exchange  or  cheque. 

A  minor  may  draw,   indorse,   deliver  and 
Minor.  negotiate   such   instruments   so    as  to  bind 

all  parties  except  himself. 

Nothing  herein  contained  shall  be  deemed  to  empower 
a  corporation  to  make,  indorse  or  accept  such  instruments 
except  in  cases  in  which,  under  the  law  for  the  time  being 
in  force,  they  are  so  empowered. 

27.  Every  person  capable  of  binding  himself  or  of 
Agency  being    bound,   as    mentioned    in    section 

twenty-six,  may  so  bind  himself  or  be 
bound  by  a  duly  authorized  agent  acting  in  his  name. 

A  general  authority  to  transact  business  and  to  receive 
and  discharge  debts  does  not  confer  upon  an  agent  the 
power  of  accepting  or  indorsing  bills  of  exchange  so  as 
to  bind  his  principal. 

An  authority  to  draw  bills  of  exchange  does  not  of 
itself  import  an  authority  to  indorse. 

28.  An  agent  who  signs  his  name  to  a  promissory  note, 

bill  of  exchange  or  cheque  without  indicat- 
ing  therewithal  he  signs  as  agent,  or  that 
he  does  not  intend  thereby  to  incur  personal 
responsibility,  is  liable  personally  on  the  instrument, 
except  to  those  who  induced  him  to  sign  upon  the  belief 
that  the  principal  only  would  be  held  liable. 

29.  A  legal  representative  of  a  deceased  person  who 
Liability    o  f    signs  h*8   name   to  a  promissory   note,   bill 

legal  represen-  of  exchange  or  cheque  is  liable  personally 
tative  signiug.  thereon  unless  he  expressly  limits  his 
liability  to  the  extent  of  the  assets  received  by  him 
as  such. 
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30.    The  drawer  of  a  bill  of  exchange  or  cheque  is 
bound,  in  case  of  dishonour  by   the  drawee 
drawer1"7        '    or  accePtor  thereof,    to    compensate  the 
holder,  provided  due  notice  of  dishonour 
has  been  given  to,  or  received  by,  the  drawer  as  herein- 
after provided. 

31     The  drawee  of   a  cheque  having  sufficient  funds 
Liability    of    °^     ^e   drawer  in.    his    hands    properly 
drawee    of    applicable  to  the  payment  of  such  cheque 
cheque.  must  pay  the   cheque   when   duly  required 

so  to  do,  and,  in  default  of  such  payment,  must  com- 
pensate the  drawer  for  any  loss  or  damage  caused  by 
such  default. 

32.  In  the  absence  of  a  contract  to  the  contrary,  the 
Liabilit      o  f    ma^er  °^  a  promissory  note  and  the  accep- 

maker  of  note  tor  before  maturity  of  a  bill  of  exchange 
and  acceptor  of  are  bound  to  pay  the  amount  thereof  at 
maturity  according  to  the  apparent  tenor 
of  the  note  or  acceptance  respectively,  and  the  acceptor 
of  a  bill  of  exchange  at  or  after  maturity  is  bound  to  pay 
the  amount  thereof  to  the  holder  on  demand. 

In  default  of  such  payment  as  aforesaid,  such  maker 
or  acceptor  is  bound  to  compensate  any  party  to  the  note 
or  bill  for  any  loss  or  damage  sustained  by  him  and 
caused  by  such  default. 

33.  No  person  except  the  drawee  of  a  bill  of  exchange, 
Only   drawee    or  a^  or  some   °f  several   drawees,  or  a 

can  be  acceptor  person  named  therein  as  a  drawee  in  case 
except  in  need  Of  nee(j  or  an  acceptor  for  honour,  can 

or  for  honour.         ,  .     -,  ,  .  '      , »  ,  r        , 

bind  himself  by  an  acceptance. 

34.  Where   there    are   several  drawees   of  a  bill   of 
Acceptance  by    exchange  who  are   not  partners,   each   of 

several  drawees  them  can  accept  it  for  himself,  but  none 
not  partners.  Of  them  can  accept  it  for  another  without 
his  authority. 

35.  In  the  absence  of  a  contract  to  the  contrary,  who- 
Liabilityofin-    ever  indorses   and  delivers    a  negotiable 

doreer.^  instrument  before    maturity,   without,   in 

such  indorsement,  expressly  excluding  or  making  condi- 
tional his  own  liability,  is  bound  thereby  to  every 
subsequent  holder,  in  case  of  dishonour  by  the  drawee, 


330  NEGOTIABLE  INSTRUMENTS  ACT.      [SECS.  35-40. 

acceptor  or  maker,  to  compensate  such  holder  for  any  loss 
or  damage  caused  to  him  by  such  dishonour,  provided 
due  notice  of  dishonour  has  been  given  to,  or  received  by, 
such  indorser  as  hereinafter  provided. 

Every  indorser  after  dishonour  is  liable  as  upon  an 
instrument  payable  on  demand. 

36.  Every  prior  party  to  a  negotiable 
instrument  is  liable  thereon  to  a  holder  in 
to  holder  in  due  due  course  until  the  instrument  is  duly 
course.  satisfied. 

37.    The  maker  of  a  promissory  note  or  cheque,  the 
Maker,  drawer    drawer  of  a  bill  of  exchange   until  accep- 
and     acceptor    tance,    and    the    acceptor     are,     in     the 
principals.  absence  of  a  contract  to     the    contrary, 

respectively  liable  thereon  as  principal  debtors,  and  the 
other  parties  thereto  are  liable  thereon  as  sureties  for  the 
maker,  drawer  or  acceptor,  as  the  case  may  be. 

Prior  party  a        38.    As  between  the  parties  so  liable   as 
principal  in  res-    sureties,  each  prior  party  is,  in  the  absence 
of  a  contract  \°    ttte  contrary,  also   liable 
thereon  as  a  principal  debtor  in  respect  of 
each  subsequent  party. 

Illustration. 

A  draws  a  bill  payable  to  his  own  order  on  B,  who  accepts. 
A  afterwards  indorses  the  bill  to  C,  C  to  D,  and  D  to  E.  As 
between  E  and  B,  B  is  the  principal  debtor,  and  A,  C  and 
D  are  his  sureties.  As  between  E  and  A,  A  is  the  principal 
debtor,  and  C  and  D  are  his  sureties.  As  between  E  and  C, 
C  is  the  principal  debtor  and  D  is  his  surety. 

39.  When  the  holder  of  an  accepted  bill  of  exchange 
Suretyship         enters  into  any  contract  with  the  acceptor 

which,  under  section  134  or  135  of  the 
Indian  Contract  Act,  1872,  would  discharge  the  other 
parties,  the  holder  may  expressly  reserve  his  right  to  charge 
the  other  parties,  and  in  such  case  they  are  not  discharged. 

40.  Where  the   holder   of    a    negotiable  instrument, 
Discharge    of     without    the    consent    of    the     indorser, 

indorser's  liabi-  destroys  or  impairs  the  indorser's  remedy 
lit;y-  against  a  prior  party,  the  indorser  is  dis- 

charged from  liability  to  the  holder  to  the  same  extent  as 
if  the  instrument  had  been  paid  at  maturity. 
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Illustration. 

A  is  the  holder  of  a  bill  of  exchange  made  payable  to  the 
order  of  B,  which  contains  the  following  indorsements  in 
blank  :— 

First  indorsement,  "  B." 
Second  indorsement,  "  Peter  Williams," 
Third  indorsement,  "  Wright  &  Co," 
Fourth  indorsement,  "John  Rozario," 
This  bill  A  puts  in  suit  against  John  Rozario   and  strikes 
out,  without  John  Rozario 's  consent,    the  indorsements  by 
Peter  Williams  and  Wright  &  Co.    A  is  not  entitled  to  recover 
anything  from  John  Rozario, 

41.  An  acceptor  of  a  bill  of  exchange 
bound  Although  already  indorsed  is  not  relieved  from  liability 
indors'em  e  nt  by  reason  that  such  indorsement  is  forged, 
forged.  if  he  knew  or  had  reason  to  believe  the 

indorsement  to  be  forged  when  he  accepted  the  bill. 

42.  An   acceptor  of  a  bill  of  exchange   drawn  in   a 
Acceptance  of    fictitious  name  and  pa}rable  to  the  drawer's 

bill  drawn  in  order  is  not,  by  reason  that  such  name  is 
fictitious  name,  fictitious,  relieved  from  liability  to  any 
holder  in  due  course  claiming  under  an  indorsement  by 
the  same  hand  as  the  drawer's  signature,  and  purporting 
to  be  made  by  the  drawer. 

43.  A  negotiable  instrument  made,  drawn,  accepted, 

indorsed  or  transferred  without  considera- 
tion,  or  for  a  consideration  which  fails, 
&c.,  without  creates  no  obligation  of  payment  between 
consideration.  tne  parties  to  the  transaction.  But  if  any 
such  party  has  transferred  the  instrument  with  or  without 
indorsement  to  a  holder  for  consideration,  such  holder, 
and  every  subsequent  holder  deriving  title  from  him, 
may  recover  the  amount  due  on  such  instrument  from 
the  transferor  for  consideration  or  any  prior  party 
thereto. 

Exception  I. — No  party  for  whose  accommodation  a 
negotiable  instrument  has  been  made,  drawn,  accepted  or 
indorsed  can,  if  he  have  paid  the  amount  thereof,  recover 
thereon  such  amount  from  any  person  who  became  a 
party  to  such  instrument  for  his  accommodation. 
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Exception  II. — No  party  to  the  instrument  who  has 
induced  any  other  party  to  make,  draw,  accept,  indorse 
or  transfer  the  same  to  him  for  a  consideration  which  he 
has  failed  to  pay  or  perform  in  full  shall  recover  thereon 
an  amount  exceeding  the  value  of  the  consideration 
( if  any)  which  he  has  actually  paid  or  performed. 

44.  When  the  consideration  for  which  a  person  signed 

a  promissory  note,  bill  of  exchange  or 
or&  failure  ^of  cheque  consisted  of  money,  and  was 
money-con-  originally  absent  in  part  or  has  subse- 
sideration.  quently  failed  in  part,  the  sum  which  a 

holder  standing  in   immediate   relation  with   such   signer 
is  entitled  to  receive  from  him,  is  proportionally  reduced. 

Explanation. — The  drawer  of  a  bill  of  exchange  stands 
in  immediate  relation  with  the  acceptor.  The  maker  of 
a  promissory  note,  bill  of  exchange  or  cheque  stands  in 
immediate  relation  with  the  payee,  and  the  indorser  with 
his  indorsee.  Other  signers  may  by  agreement  stand  in 
immediate  relation  with  a  holder. 

Illustration. 

A  draws  a  bill  on  B  for  Us.  500  payable  to  the  order  of  A. 
B  accepts  the  bill,  but  subsequently  dishonours  it  by  non- 
payment. A  sues  B  on  the  bill.  B  proves  that  it  was 
accepted  for  value  as  to  Rs.  400,  and  as  an  accommodation 
to  the  plaintiff  as  to  the  residue.  A  can  only  recover  Rs.  400. 

45.  Where   a  part   of  the   consideration   for  which  a 
•    f  M         person  signed  a  promissory  note,   bill   of 

of^onsMeiuon  exchange  or  cheque,  though  not  consisting 
not  consisting  of  money,,  is  ascertainable  in  money 
without  collateral  enquiry,  and  there  has 
been  a  failure  of  that  part,  the  sum  which  a  holder 
standing  in  immediate  relation  with  such  signer  is  entitled 
to  receive  from  him  is  proportionally  reduced. 

CHAPTER  IV. 

OF  NEGOTIATION, 

46.  The   making,    acceptance    or  indorsement    of  a 
Deliver  promissory  note,  bill  of  exchange  or  cheque 

is  completed  by  delivery,  actual   or  con- 
structive. 
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As  between  parties  standing  in  immediate  relation, 
delivery  to  be  effectual  must  be  made  by  the  party 
making,  accepting  or  indorsing  the  instrument,  or  by  a 
person  authorized  by  him  in  that  behalf. 

As  between  such  parties  and.  any  holder  of  the  instru- 
ment other  than  a  holder  in  due  course,  it  may  be  shown 
that  the  instrument  was  delivered  conditionally  or  for  a 
special  purpose  only,  and  not  for  the  purpose  of  transfer- 
ring absolutely  the  property  therein. 

A  promissory  note,  bill  of  exchange  or  cheque  payable 
to  bearer  is  negotiable  by  the  delivery  thereof. 

A  promissory  note,  bill  of  exchange  or  cheque  payable 
to  order  is  negotiable  by  the  holder  by  indorsement  and 
delivery  thereof. 

47,     Subject  to  the  provisions  of  section 
fifty-eight,  a  promissory  note,  bill  of  ex- 
change or    cheque  payable    to  bearer  is 
negotiable  by  delivery  thereof. 

Exception. — A  promissory  note,  bill  of  exchange  or 
cheque  delivered  on  condition  that  it  is  not  to  take  effect 
except  in  a  certain  event  is  not  negotiable  (except  in  the 
hands  of  a  holder  for  value  without  notice  of  the  condi- 
tion) unless  such  event  happens. 

Illustrations. 

(a,)  A,  the  holder  of  a  negotiable  instrument  payable  to 
bearer,  delivers  it  to  B's  agent  to  keep  for  B.  The  instru- 
ment has  been  negotiated. 

(6.)  A,  the  holder  of  a  negotiable  instrument  payable  to 
bearer,  which  is  in  the  hands  of  A's  banker,  who  is  at  the 
time  the  banker  of  B,  directs  the  banker  to  transfer  the 
instrument  to  B's  credit  in  the  banker's  account  with  B,  The 
banker  does  so,  and  accordingly  now  possesses  the  instrument 
as  B's  agent,  The  instrument  has  been  negotiated,  and  B 
has  become  the  holder  of  it. 

48.  Subject  to  the  provisions  of  section  fifty-eight, 
Negotiation  by  a  promissory  note,  bill  of  exchange  or 
indorsement.  cheque  payable  to  the  order  of  a  specified 
person,  or  to  a  specified  person  or  order,  is  negotiable  by 
the  holder  by  indorsement  and  delivery  thereof. 
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49.  The  holder  of  a  negotiable  instrument  indorsed 
Conversion  of    *n   ^^an^   mav.'   without   signing   his  own 

fcxtonemeni  i°n  name,  by  writing  above  the  indorser's 
blank  into  in-  signature  a  direction  to  pay  to  any  other 
?ull?ement  1  n  Person  as  indorsee,  convert  the  indorsement 
in  blank  into  an  indorsement  in  full  ;  and 
the  holder  does  not  thereby  incur  the  responsibility  of 
an  indorser. 

50.  The    indorsement     of    a    negotiable    instrument 
Effect  of   in     ^°U°wed     ^y    delivery    transfers   to    the 

dorsement.  '  indorsee  the  property  therein  with  the 
right  of  further  negotiation ;  but  the 
indorsement  may,  by  express  words,  restrict  or  exclude 
such  right,  or  may  merely  constitute  the  indorsee  an  agent 
to  indorse  the  instrument,  or  to  receive  its  contents  for 
the  indorser,  or  for  some  other  specified  person, 

Illustrations. 

B  signs  the  following  indorsements  on  different  negotiable 
instruments  payable  to  bearer  : — 
(a)     "  Pay  the  contents  to  0  only." 
(6)     "  Pay  C  for  my  use," 

(c)  "Pay  C  or  order  for  the  account  of  B." 

(d)  "  The  within  must  be  credited  to  C." 

These  indorsements  exclude  the  right  of  further  negotia- 
tion by  C, 

(«)     "  Pay  C." 

(/)  "  Pay  C  value  in  account  with  the  Oriental  Bank." 

(<7)  "  Pay  the  contents  to  C,  being  part  of  the  considera- 
tion in  a  certain  deed  of  assignment  executed  by  G  to  the 
indorser  and  others," 

These  indorsements  do  not  exclude  the  right  of  further 
negotiation  by  C. 

51.  Every  sole   maker,  drawer,   payee  or   indorsee,  or 

all  of  several  joint  makers,  drawers,  payees 
negotiate. m  * y  or  indorsees,  of  a  negotiable  instrument 

may,  if  the  negotiability  of  such  instru- 
ment has  not  been  restricted  or  excluded  as  mentioned 
in  section  fifty,  indorse  and  negotiate  the  same. 

Explanation. — Nothing  in  this  section  enables  a  maker 
or  drawer  to  indorse  or  negotiate  an  instrument,  unless 
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he  is  in  lawful  possession  or  is  holder  thereof  ;  or  enables 
a  payee  or  indorsee  to  indorse  or  negotiate  an  instrument, 
unless  he  is  holder  thereof. 

Illustration. 

A  bill  is  drawn  payable  to  A  or  order.  A  indorses  it  to 
B,  the  indorsement  not  containing  the  words  "or  order"  or 
any  equivalent  words.  B  may  negotiate  the  instrument. 

52.    The  indorser  of  a  negotiable  instrument  may,  by 
express  words  in  the  indorsement,  exclude 
excluder"  h?s    his  own  liability  thereon,  or  make   such 
own  liability  or    liability  or  the  right  of  the  indorsee  to 
receive  the  amount    due  thereon  depend 
upon  the  happening  of  a  specified    event, 
although  such  event  may  never  happen. 

Where  an  indorser  so  excludes  his  liability  and  after- 
wards becomes  the  holder  of  the  instrument,  all  inter- 
mediate indorsers  are  liable  to  him. 

Illustrations. 

(a).  The  indorser  of  a  negotiable  instrument  signs  his 
name,  adding  the  words— 

"Without  recourse," 

Upon  this  indorsement  he  incurs  no  liability. 

(6),  A  is  the  payee  and  holder  of  a  negotiable  instrument. 
Excluding  personal  liability  by  an  indorsement  "  without 
recourse,  he  transfers  the  instrument  to  B,  and  B  indorses  it 
to  C,  who  indorses  it  to  A .  A  is  not  only  reinstated  in  his 
former  rights,  but  has  the  rights  of  an  indorsee  against 
B  and  C. 

53.    A    holder  of  a  negotiable  instra- 
ing  titTe  fr"m"    ment  who  derives  title  from  a  holder  in 
holder  in  due    due  course  has  the  rights  thereon  of  that 
holder  in  due  course. 

54.     Subject  to  the  provisions  hereinafter  contained  as 

instrument    ^°  crossed  cheques,  a  negotiable  instrument 

indorsed  in    indorsed  in  blank  is  payable  to  the   bearer 

thereof  even  although  originally  payable  to 

order. 
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55.  If  a    negotiable    instrument,   after    having  been 

indorsed  in  blank,  is  indorsed  in  full,  the 
indorsement  in  amount  of  it  cannot  be  claimed  from  the 
blank  into  in-  indorser  in  full,  except  by  the  person  to 
?uiiSe  m  °  n  *  in  wnom  it  nas  been  indorsed  in  full,  or  by 

one  who  derives  title  through  such  person. 

56.  No  writing   on   a   negotiable  instrument  is  valid 
Indorsement    for  .the   purpose   of  negotiation     if    such 

for  part  of  sum  writing  purports  to  transfer  only  a  part  of 
due*  the  amount  appearing  to  be  due  on  the 

instrument  ;  but  where  such  amount  has  been  partly  paid, 
a  note  to  that  effect  may  be  indorsed  on  the  instrument, 
which  may  then  be  negotiated  for  the  balance. 


sentetive  "SS        57'   The  legal  rePresentative  °*  a  deceased 

iSt     Xby    den"  person  cannot  negotiate  by  delivery   only 

very  only  nego-  a   promissory  note,   bill    of   exchange   or 

taTdSv'SJ  cheque  payable  to  order  and   indorsed  by 

ceased.  the  deceased  but  not  delivered. 

58.  When  a  negotiable  instrument  has  been  lost,  or  has 
instrument     been  obtained  from   any  maker,  acceptor 

l^Smeans11^  °r  holder  thereof  b7  means  of  an  offence 
for  unlawful  or  fraud,  or  for  an  unlawful  consideration, 
consideration.  no  possessor  or  indorsee  who  claims 
through  the  person  who  found  or  so  obtained  the  instru- 
ment is  entitled  to  receive  the  amount  due  thereon  from 
such  maker,  acceptor  or  holder,  or  from  any  party  prior 
to  such  holder,  unless  such  possessor  or  indorsee  is,  or 
some  person  through  whom  he  claims  was,  a  holder  there- 
of in  due  course. 

59.  The  holder  of  a  negotiable  instrument,  who  has 

,_     acquired  it  after  dishonour,  whether    by 

Instrument  •  ••t         ,• 

acquired  after  non-acceptance  or  non-payment,  with  notice 
dishonour  o  r  thereof,  or  after  maturity,  has  only,  as 
when  over-due.  against  tne  otner  parties,  the  rights  thereon 
of  his  transferor  : 

Provided  that  any  person  who,  in   good  faith   and  for 

Aecomodation    consideration,  becomes    the  holder,   after 

note  or  bill.          maturity,  of  a  promissory  note   or  bill  of 

exchange  made,  drawn  or  accepted  without  consideration, 

for  the  purpose  of  enabling  some  party  thereto  to  raise 
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money  thereon,  may  recover  the  amount  of  the  note  or  bill 
from  any  prior  party. 

Illustration. 

The  acceptor  of  a  bill  of  exchange,  when  he  accepted  it, 
deposited  with  the  drawer  certain  goods  as  a  collateral  security 
for  the  payment  of  the  bill,  with  power  to  the  drawer  to  sell 
the  goods  aud  apply  the  proceeds  in  discharge  of  the  bill  if  it 
were  not  paid  at  maturity.  The  bill  not  having  been  paid  at 
maturity,  the  drawer  sold  the  goods  and  retained  the  proceeds, 
but  indorsed  the  bill  to  A.  A's  title  is  subject  to  the  game 
objection  as  the  drawer's  title. 

60.  A  negotiable  instrument  may  be  negotiated 
(except  by  the  maker,  drawee  or  accep- 
n&tEbiTtiii  tor  after  maturity)  until  payment  or 
p  a  y  m  e  n  t  or  satisfaction  thereof  by  the  maker,  drawee 
satisfaction.  or  acceptor  at  or  after  maturity,  but  not 
after  such  payment  or  satisfaction. 


CHAPTER  V. 
OF  PRESENTMENT. 

61.  A  bill  of  exchange  payable  after  sight  must,  if 
Presentment  no  time  or  place  is  specified  therein  for 
for  acceptance,  presentment,  be  presented  to  the  drawee 
thereof  for  acceptance,  if  he  can,  after  reasonable  search, 
be  found,  by  a  person  entitled  to  demand  acceptance, 
within  a  reasonable  time  after  it  is  drawn,  and  in  business 
hours  on  a  business  day.  In  default  of  such  presentment, 
no  party  thereto  is  liable  thereon  to  the  person  making 
such  default. 

If  the  drawee  cannot,  after  reasonable  search,  be  found, 
the  bill  is  dishonoured. 

If  the  bill  is  directed  to  the  drawee  at  a  particular  place, 
it  must  be  presented  at  that  place  ;  and  if  at  the  due  date 
for  presentment  he  cannot,  after  reasonable  search,  be 
found  there,  the  bill  is  dishonoured. 
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62.  A   promissory  note,  payable  at  a   certain   period 
Presentment  of    after  sight,  must  be  presented  to  the  maker 
promissory  note     thereof  f  or  sight  (if  he  can  after  reasonable 

search  be  found)  by  a  person  entitled  to 
demand  payment,  within  a  reasonable  time  after  it  is 
made  and  in  business  hours  on  a  business  day.  In 
default  of  such  presentment,  no  party  thereto  is  liable 
thereon  to  the  person  making  such  default. 

63.  The  holder  must,  if  so  required  by  the  drawee  of 
Drawee's  time    a  bill  of  exchange  presented  to  him   for 

for  deliberation,  acceptance,  allow  the  drawee  twenty -four 
hours  (exclusive  of  public  holidays)  to  consider  whether 
he  will  accept  it. 

64.  Promissory  notes,  bills  of  exchange  and  cheques 
Presentment     must  be    presented   for    payment  to   the 

for  payment.  maker,  acceptor  or  drawee  thereof  res- 
pectively, by  or  on  behalf  of  the  holder  as  hereinafter 
provided.  In  default  of  such  presentment,  the  other 
parties  thereto  are  not  liable  thereon  to  such  holder. 

Exception. — Where  a  promissory  note  is  payable  on 
demand  and  is  not  payable  at  a  specified  place,  no  present- 
ment is  necessary  in  order  to  charge  the  maker  thereof. 

65.  Presentment  for  payment  must  be  made  during  the 
Hours  for  pre-    usual   hours     of    business,    and,   if    at   a 

sentment.  banker's,  within  banking  hours. 

Presentment  66.  A  promissory  note  or  bill  of  ex- 
for  payment  of  change,  made  payable  at  a  specified  period 

ableTtefdate  after  date  or  sight  thereof ,  must  be  pre- 
or  sight.  sented  for  payment  at  maturity. 

67.     A     promissory    note    payable   by 
of    instalments  must  be  presented  for  payment 
promissory  note     on  the  third  day  after  the   date   fixed  for 
sSments^7  "*'    Pavment   °^   eac^   instalment  ;    and   non- 
payment  on    such    presentment    has  the 
same  effect  as  non-payment  of  a  note  at  maturity. 
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presentment  68.  A  promissory  note,  bill  of  exchange 
for  payment  of  Or  cheque  made  drawn  or  accepted 
Ibie7tmspecmaeyd  payable  at  a  specified  place  and  not  else- 
place  and  not  where  must,  in  order  to  charge  any  party 
elsewhere.  thereto,  be  presented  for  payment  at  that 

place. 

69.  A   promissory  note   or  bill  of    exchange   made, 
instrument    drawn  or  accepted   payable  at  a  specified 

payable  at  spe-    place  must,  in  order  to   charge   the  maker 
or  drawer  thereof,   be   presented  for  pay- 
ment at  that  place. 

70.  A  promissory  note  or  bill  of  exchange,  not  made 
Presentment    payable   as  mentioned  in    sections   sixty- 

where  no  exciu-    eight  and  sixty-nine,   must  be  presented 
Bive  place  speci-    for  payment  at   the   place  of  business  (if 
any),    or  at   the   usual    residence,   of  the 
maker,  drawee  or  acceptor  thereof,  as  the  case  may  be. 

71.  If  the  maker,   drawee  or  acceptor  of  a  negotiable 
Presentment    instrument  has  no  known  place  of  business 

when  maker,  or  fixed  residence,  and  no  place  is  specified 
knoW^e™  in  the  instrument  for  presentment  for 
bu>iness  or  re-  acceptance  or  payment,  such  presentment 
sidence.  may  be  made  to  him  in  person  wherever 

he  can  be  found. 

72.  A  cheque   must,  in  order  to  charge  the  drawer, 
Presentment    De  presented  at  the  bank  upon  which  it  is 

of  cheque  to  drawn  before  the  relation  between  the 
charge  drawer,  drawer  and  his  banker  has  been  altered 
to  the  prejudice  of  the  drawer. 

73.  A  cheque  must,  in  order  to  charge 
of  Pche^ueneto  anv  pwson  except  the  drawer,  be  presented 
charge  any  other  within  a  reasonable  time  after  delivery 
person.  thereof  by  such  person. 

Presentment  ?4.  Subject  to  the  provisions  of  section 
of  instrument  thirty-one,  a  negotiable  instrument  pay- 
e  °n  a^e  on  Demand  must  be  presented  for 
payment  within  a  reasonable  time  after 
it  is  received  by  the  holder. 


. 
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75.     Presentment  for  acceptance   or  payment  may  be 

Presentment  made  to  the  duly  authorized  agent  of  the 
by  or  to  agent,  drawee,  maker  or  acceptor,  as  the  case 
o^d^easeV/or  maJ  be<  or>  where  the  drawee,  maker  or 
assignee  of  'in-  acceptor  has  died,  to  his  legal  representa- 
solvent.  t]v6j  or?  where  he  has  been  declared  an 

insolvent,  to  his  assignee. 

When  present-  76.  No  presentment  for  payment  is 
raent  unneces-  necessary,  and  the  instrument  is  dis- 
sary-  honoured  at  the  due  date  for  presentment, 

in  any  of  the  following  cases  : — 

(a)  if  the  maker,  drawee  or  acceptor  intentionally 
prevents  the  presentment  of  the  instrument,  or, 

if  the  'instrument  being  payable  at  his  place  of 
business,  he  closes  such  place  on  a  business  day  during 
the  usual  business  hours,  or, 

if  the  instrument  being  payable  at  some  other  specified 
I'lace,  neither  he  nor  any  person  authorized  to  pay  it 
attends  at  such  place  during  the  usual  business  hours,  or, 

if  the  instrument  not  being  payable  at  any  specified 
place,  he  cannot  after  due  search  be  found  ; 

(Z>)  as  against  any  party  sought  to  be  charged  there- 
with, if  he  has  engaged  to  pay  notwithstanding  non- 
presentment  ; 

(c)  as  against  any  party  if,  after  maturity,  with 
knowledge  that  the  instrument  has  not  been  presented — 

he  makes  a  part  payment  on  account  of  the  amount 
due  on  the  instrument, 

or  promises  to  pay  the  amount  clue  thereon  in  whole 
or  in  part, 

or  otherwise  waives  his  right  to  take  advantage  of  any 
default  in  presentment  for  payment  ; 

(rf)  as  against  the  drawer,  if  the  drawer  could  not 
suffer  damage  from  the  want  of  such  presentment. 

77.     When  a  bill  of   exchange,  accepted   payable   at   a 

specified   bank,   has  been   duly   presented 

banker •f.rneg-     there   for  Payment    and     dishonoured,    if 

ligently  dealing    the  banker  so   negligently    or  improperly 

with    bill   pre-     keeps,   deals   with   or   delivers  back   such 

sented  for   pay-     i_>*i  i  J.L       -L    i  i        \ 

meat.  ""l   as   ^°    c^1186   l°ss    to    the   holder,  he 

must  compensate  the  holder  for  such  loss. 
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CHAPTER  VI. 
OF  PAYMENT  AND  INTEREST. 

78.  Subject  to   the  provisions   of  section  eighty-two, 
To  whom  pay-    clause   (c)>   payment  of  the  amount  due 

ment  should  be  on  a  promissory  note,  bill  of  exchange  or 
made-  cheque  must,  in  order  to  discharge  the 

maker  or  acceptor,  be  made  to  the  holder  of  the  instru- 
ment. 

79.  When  interest  at  a  specified  rate  is  expressly  made 
Interest  when     payable   on    a   promissory    note   or  bill  of 

rate  specified.  exchange,  interest  shall  be  calculated  at 
the  rate  specified,  on  the  amount  of  the  principal  money 
due  thereon,  from  the  date  of  the  instrument,  until 
tender  or  realization  of  such  amount,  or  until  such  date 
after  the  institution  of  a  suit  to  recover  such  amount 
as  the  Court  directs. 

80.  When  no  rate    of    interest    is  specified  in    the 
Interest  when     instrument,   interest   on   the   amount  due 

no  rate  sped-  thereon  shall,  except  in  cases  provided  for 
fied.  by  the  Code  of  Civil  Procedure, 

section  532,  be  calculated  at  the  rate  of  six  per  centum 
per  annum,  from  the  date  at  which  the  same  ought  to 
have  been  paid  by  the  party  charged,  until  tender  or 
realization  of  the  amount  due  thereon,  or  until  such  date 
after  the  institution  of  a  suit  to  recover  such  amount  as 
the  Court  directs. 

Explanation. — When  the  party  charged  is  the  indorser 
of  an  instrument  dishonoured  by  non-payment,  he  is 
liable  to  pay  interest  only  from  the  time  that  he  receives 
notice  of  the  dishonour. 

81.  Any  person  liable  to  pay,  and   called   upon  by  the 

holder  thereof  to  pay,  the  amount  due  on 
instrument  on  a  promissory  note,  bill  of  exchange  or 
payment,  or  in-  cheque  is  before  payment  entitled  to  have 
rfmio*ay  in  CJUse  li  shown,  and  is  on  payment  entitled  to 

have  it  delivered  up,  to  him,  or,  if  the 
instrument  is  lost  or  cannot  be  produced,  to  be  indemni- 
fied against  any  further  claim  thereon  against  him. 
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CHAPTER  VII. 

OF  DISCHARGE  FROM  LIABILITY  ON  NOTES, 
BILLS  AND  CHEQUES. 

82.  The  maker,  acceptor  or  indorser  respectively  of  a 
Discharge     negotiable  instrument  is  discharged  from 

from  liability—      liability  thereon — 

(a)  to  a  holder  thereof  who  cancels  such   acceptor's   or 
by    cancella-    indorsees  name  with  intent  to  discharge 
tion.  him,   and  to   all  parties   claiming  under 

such  holder  ; 

(6)  to  a  holder  thereof  who  otherwise  discharges  such 
maker,   acceptor   or   indorser,    and  to    all 
parties    deriving   title    under  such  holder 
after  notice  of  such  discharge  ; 

(c)  to  all  parties  thereto,  if  the  instrument  is   payable 

to  bearer,  or  has  been   indorsed  in  blank, 

by  payment.        an(j     gu(,|1     maker?    acceptor    or     indorser 

makes  payment  in  due  course  of  the  amount  due  thereon. 

83.  If  the  holder  of  a  bill  of  exchange   allows  the 

drawee     more    than     twenty-four   hours, 
Discharge  by     exclusive  of  public  holidays,   to   consider 

allowing  drawee  ,        ,          ^ni  7lL 

morethan  whether  he  will  accept  the  same,  all  pre- 
twe  n  t  y-f  o  u  r  vious  parties  not  consenting  to  such  allow- 
hours  to  accept.  ance  are  therebv  discharged  from  liability 
to  such  holder. 

84.     When  the  holder  of  a  cheque  fails 
pre*    to  present  it  for  payment  within  a  reason- 
s  e  n  t  e  d    and     able  time,  and  the  drawer  thereof  sustains 
drawer  damaged     ioss   or     damage  from   such    failure,    he 
is  discharged  from  liability  to  the  holder. 

85.  Where  a  cheque  payable  to  order  purports  to  be 
Cheque  payable  indorsed  by  or  on  behalf  of  the  payee, 
to  order.  the  drawee  is  discharged  by  payment  in 

due  course. 
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86.  If  the  holder  of  a   hill  of    exchange  acquiesces 

in  a  qualified  acceptance,  or  one  limited  to 
Anting  diT-"  P^  of  the  sum  mentioned  in  the  bill,  or 
charged  by  qua-  which  substitutes  a  different  place  or  time 
lifi-edtoncemited  for  Pavment>  or  which,  where  the  drawees 

are  not  partners,  is  not  signed  by  all  the 
drawees,  all  previous  parties  whose  consent  is  not 
obtained  to  such  acceptance  are  discharged  as  against  the 
holder  and  those  claiming  under  him,  unless  on  notice 
given  by  the  holder  they  assent  to  such  acceptance. 
Explanation. — An  acceptance  is  qualified — 

(a)  where  it  is  conditional,  declaring  the  payment  to 
be  dependent  on  the  happening  of  an  event  therein  stated  ; 

(6)  where  it  undertakes  the  payment  of  part  only  of 
the  sum  ordered  to  be  paid  ; 

(c)  where,  no  place  of  payment  being  specified  on  the 
order,  it  undertakes  the  payment  at  a  specified  place,  and 
not  otherwise  or   elsewhere  ;  or  where,  a  place  of  payment 
being  specified  in  the  order,  it  undertakes   the   payment 
at  some  other  place  and  not  otherwise  or  elsewhere  ; 

(d)  where  it  undertakes  the  payment  at  a   time  other 
than  that  at  which  under  the  order  it  would  be  legally  due. 

87.  Any   material  alteration   of  a    negotiable   instru- 
Effect  of  mate-    ment  renders  the  same  void  as  against  any 

rial  alteration.  one  who  is  a  party  thereto  at  the  time 
of  making  such  alteration  and  does  not  consent  thereto, 
unless  it  was  made  in  order  to  carry  out  the  common 
intention  of  the  original  parties  ; 

and  any  such  alteration,   if  made  by  an  indorsee,  dis- 

Alteration  by    charges  his  indorser  from  all  liability  to 

indorsee.  him  in  respect  of  the  consideration  thereof. 

The  provisions  of  this  section  are  subject  to  those  of 
sections  twenty,  forty-nine,  eighty-six  and  one  hundred 
and  twenty-five. 

Acceptor    or        88.     An  acceptor  or  indorser  of  a  nego- 

indorser^  bound  tiable  instrument  is  bound  by  his  accept- 

iDg^previo'us  al-  ance  or  indorsement  notwithstanding   any 

teration.  previous  alteration  of  the  instrument. 
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89.  Where  a  promissory  note,  bill  of 
strument  °  ™n  exchange  or  cheque  has  been  materially 
which  alteration  altered  but  does  not  appear  to  have  been 

is  not  apparent.       so  altered, 

or  where  a  cheque  is  presented  for  payment  which  does 
not  at  the  time  of  presentation  appear  to  be  crossed  or  to 
have  had  a  crossing  which  has  been  obliterated, 

payment  thereof  by  a  person  or  banker  liable  to  pay, 
and  paying  the  same  according  to  the  apparent  tenor 
thereof  at  the  time  of  payment  and  otherwise  in  due 
course,  shall  discharge  such  person  or  banker  from  all 
liability  thereon  ;  and  such  payment  shall  not  be  ques- 
tioned by  reason  of  the  instrument  having  been  altered, 
or  the  cheque  crossed. 

Extinguish-        90.     If  a    bill   of  exchange   which  has 
ment  of  rights    beeil  negotiated  is,    at   or  after   maturity, 

of  action  on  bill      uiiu?i  •      i_  •  -1,11 

in  accep  t  o  r  's     held  by  the  acceptor  in  his  own  right,    all 
hands.  rights  of  action  thereon  are  extinguished, 


CHAPTER  VIII. 
OF  NOTICE  OF   DISHONOUR. 

91.  A  bill  of  exchange  is  said   to  be  dishonoured  by 

non-acceptance  when  the  drawee,  or  one  of 
several  drawees  not  being  partners,  makes 
default  in  acceptance  upon  being  duly 

required  to    accept    the   bill,    or    where   presentment   is 

excused  and  the  bill  is  not  accepted. 

Where  the  drawee  is  incompetent  to  contract,  or  the 
acceptance  is  qualified,  the  bill  may  be  treated  as  dis- 
honoured. 

92.  A  promissory   note,    bill  of  exchange   or    cheque 

is  said  to  be  dishonoured  by   non-payment 

wheQ  the    maker   °f  the    note,    acceptor  of 

the  bill  or  drawee  of  the  cheque  makes 
default  in  payment  upon  being  duly  required  to  pay 
the  same. 
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93.  When   a  promissory    note,   bill     of  exchange  or 

cheque  is  dishonoured  by  non-acceptance 
wh7o  m"  notice  or  non-pavmentj  tne  holder  thereof,  or 
should  be  given,  some  party  thereto  who  remains  liable 

thereon,  must  give  notice  that  the  in- 
strument has  been  so  dishonoured  to  all  other  parties 
whom  the  holder  seeks  to  make  severally  liable  thereon, 
and  to  some  one  of  several  parties  whom  he  seeks  to 
make  jointly  liable  thereon. 

Nothing  in  this  section  renders  it  necessary  to  give 
notice  to  the  maker  of  the  dishonoured  promissory  note, 
or  the  drawee  or  acceptor  of  the  dishonoured  bill  of 
exchange  or  cheque. 

94.  Notice    of    dishonour  may  be   given  to   a  duly 
Mode  in  which    authorized  agent  of  the   person  to  whom 

notice  may  be  it  is  required  to  be  given,  or,  where  he 
given>  has  died,  to  his  legal  representative,  or, 

where  he  has  been  declared  an  insolvent,  to  his  assignee  ; 
may  be  oral  or  written  ;  may,  if  written,  be  sent  by  post ; 
and  may  be  in  any  form  ;  but  it  must  inform  the  party 
to  whom  it  is  given,  either  in  express  terms  or  by  reason- 
able intendment,  that  the  instrument  has  been  dis- 
honoured, and  in  what  way,  and  that  he  will  be  held 
liable  thereon  ;  and  it  must  be  given  within  a  reasonable 
time  after  dishonour,  at  the  place  of  business  or  (in  case 
such  party  has  no  place  of  business)  at  the  residence  of 
the  party  for  whom  it  is  intended. 

If  the  notice  is  duly  directed  and  sent  by  post  and 
miscarries,  such  miscarriage  does  not  render  the  notice 
invalid. 

95.  Any  party  receiving  notice   of    dishonour  must, 

in  order  to  render  any  prior  party  liable  to 
ingamustrtraeas-  himself,  give  notice  of  dishonour  to  such 
mic  notice  of  party  within  a  reasonable  time,  unless 

such  party  otherwise  receives  due  notice 
as  provided  by  section  ninety-three. 

96.  When  the  instrument  is  deposited  with  an  agent 
A  for  presentment,   the   agent  is  entitled  to 

aenf  ment!r  tne  sa*rie  time  to  give  notice  to  his  prin- 

cipal as    if  ho   were  the    holder    giving 
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notice  of  dishonour,   and  the  principal  is  entitled  to  a 
further  like  period  to  give  notice  of  dishonour. 

97.     When  the   party  to  whom  notice  of 
wSr  ^notice     dishonour  is   despatched  is   dead,    but  the 
given  is  dead.       Party  despatching  the   notice   is  ignorant 
of  his  death,  the  notice  is  sufficient. 

When    notice 

of  dishonour  is      98.     No  notice  of  dishonour  is  necessary — 

unnecessary. 

(a)  when  it  is  dispensed  with  by  the   party  entitled 
thereto  ; 

(b)  in   order  to     charge     the   drawer,     when     he   has 
countermanded  payment ; 

(c)  when  the   party  charged   could   not   suffer  damage 
for  want  of  notice  ; 

(d)  when  the  party  entitled  to   notice  cannot    after  due 
search  be   found  ;  or  the   party  bound   to  give   notice  is, 
for  any  other  reason,   unable   without   any  fault   of  his 
own  to  give  it ; 

(e)  to  charge  the  drawers,  when  the  acceptor  is   also 
a  drawer  ; 

(/)  in  the  case  of  a  promissory  note  which  is  not 
negotiable ; 

(g)  when  the  party  entitled  to  notice,  knowing  the 
facts,  promises  unconditionally  to  pay  the  amount  due 
on  the  instrument. 


CHAPTER  IX. 
OF  NOTING  AND  PROTEST, 

99.     When  a  promissory  note  or  bill  of  exchange  has 
.,  ..  been   dishonoured  by    non-acceptance   or 

Noting.  .,       ,     f, 

non-payment,  the  holder  may   cause   such 

dishonour  to  be  noted  by  a  notary  public  upon  the  instru- 
ment, or  upon  a  paper  attached  thereto,  or  partly  upon 
each. 
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Such  note  must  be  made  within  a  reasonable  time  after 
dishonour,  and  must  specify  the  date  of  dishonour,  the 
reason,  if  any,  assigned  for  such  dishonour,  or,  if  the 
instrument  has  not  been  expressly  dishonoured,  the  reason 
why  the  holder  treats  it  as  dishonoured,  and  the  notary's 
charges. 

100.  When  a  promissory  note  or  bill  of  exchange  has 
been  dishonoured  by  non-acceptance  or 

xTOteSt.  ,          r      i  j  • ,  i   • 

non-payment,  the  holder  may,  within  a 
reasonable  time,  cause  such  dishonour  to  be  noted  and 
certified  by  a  notary  public.  Such  certificate  is  called  a 
protest. 

When  the  acceptor  of  a  bill  of  exchange  has  become 
Protest  for  insolvent,  or  his  credit  has  been  publicly 
better  security,  impeached,  before  the  maturity  of  the  bill, 
the  holder  may,  within  a  reasonable  time,  cause  a  notary 
public  to  demand  better  security  of  the  acceptor,  and 
on  its  being  refused  may,  within  a  reasonable  time,  cause 
such  facts  to  be  noted  and  certified  as  aforesaid.  Such 
certificate  is  called  a  protest  for  better  security. 

Contents  of  101.  A  protest  under  section  one 
protest.  hundred  must  contain — 

(a)  either  the  instrument  itself,  or  a  literal  transcript 
of  the  instrument  and  of  everything  written  or  printed 
thereupon  ; 

(&)  the  name  of  the  person  for  whom  and  against  whom 
the  instrument  has  been  protested  ; 

(c)  a  statement  that  payment  or  acceptance,   or  better 
security,  as  the  case  may  be,  has  been  demanded  of  such 
person  by  the  notary  public  ;  the  terms  of  his  answer,   if 
any,  or  a  statement  that  he  gave  no  answer,  or  that  he 
could  not  be  found  ; 

(d)  when  the  note  or  bill  has  been  dishonoured,  the 
place  and  time  of  dishonour,   and,   when  better  security 
has  been  refused,  the  place  and  time  of  refusal ; 

(e)  the  subscription  of  the  notary  public  making  the 
protest  ; 

(/  )  in  the  event  of  an  acceptance  for  honour  or  of  a  pay- 
ment for  honour,  the  name  of  the  person  by  whom,  of 
the  person  for  whom,  and  the  manner  in  which,  such 
acceptance  or  payment  was  offered  and  effected. 
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102.  When  a  promissory  note  or  bill  of  exchange  is 
Notice  of  pro-    required  by  law  to  be  protested,  notice   of 

test.      .  such   protest  must    be    given    instead   of 

notice  of  dishonour,  in  the  same  manner  and  subject  to  the 
same  conditions ;  but  the  notice  may  be  given  by  the 
notary  public  who  makes  the  protest. 

103.  All  bills  of    exchange  drawn    payable  at  some 

other  place  than  the  place  mentioned  as 
non-psfy  m  e  n  t  the  residence  of  the  drawee,  and  which 
after  dishonour  are  dishonoured  by  non-acceptance,  may, 
ancen°n~aCCept~  witnout  further  presentment  to  the  drawee, 

be  protested  for  non-payment,  in  the  place 
specified  for  payment,  unless  paid  before  or  at  maturity. 

104.  Foreign  bills  of  exchange  must  be  protested   for 
Protest     o  f     dishonour  when  such  protest  is  required  by 

foreign  bills.         the  law  of  the  place  where  they  are  drawn. 


CHAPTER  X. 

OF  REASONABLE  TIME, 

105.  In   determining  what   is  a  reasonable   time   for 
Reason  able     presentment  for  acceptance   or  payment, 

time,  for   giving   notice   of  dishonour   and   for 

noting,  regard  shall  be  had  to  the  nature  of  the  instru- 
ment and  the  usual  course  of  dealing  with  respect  to 
similar  instruments  ;  and,  in  calculating  such  time,  public 
holidays  shall  be  excluded. 

106.  If   the   holder   and    the   party   to   whom   notice 

of  dishonour  is  given  carry  on  business  or 
timeeaofngaivinj  live  (as  the  case  may  be)  in  different 
notice  of  dis-  places,  such  notice  is  given  within  a 

reasonable  time  if  it  is  despatched  by  the 
next  post  or  on  the  day  next  after  the  day  of  dishonour. 

If  the  said  parties  carry  on  business  or  live  in  the 
same  place,  such  notice  is  given  within  a  reasonable  time 
if  it  is  despatched  in  time  to  reach  its  destination  on  the 
day  next  after  the  day  of  dishonour. 
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107.     A     party    receiving    notice   of  dishonour,   who 
Reasonable     8ee^s  to   enforce   his  right  against  a  prior 
tinfe^for1  trans^    Party>     transmits     the     notice     within     a 
mitting    such    reasonable   time   if  he  transmits  it  within 
notice.  ^.Qe  same  time  after  its  receipt  as  he  would 

have  had  to  give  notice  if  he  had  been  the  holder. 


CHAPTER  XL 

OF  ACCEPTANCE  AND  PAYMENT  FOR  HONOUR  AND 
REFERENCE  IN  CASE  OF  NEED. 

108.  When   a  bill   of    exchange  has   been  noted  or 

protested  for  non-acceptance  or  for  better 
houou?.  security,  any  person  not  being  a  party 

already  liable  thereon  may,  with  the  con- 
sent of  the  holder,  by  writing  on  the  bill,  accept  the 
same  for  the  honour  of  any  party  thereto. 

Unless  the  person  who  intends  to  accept  supra  protest 
first  declares,  in  the  presence  of  a  notary,  that  he  does 
it  for  honour,  and  has  such  declaration  duly  recorded  in 
the  notarial  register  at  the  time,  his  acceptance  shall  be  a 
nullity. 

109.  A  person  desiring   to  accept  for  honour  must,  in 
How    accept-     the  presence  of  a  notary  public,  subscribe 

ance  for  honour  the  bill  with  his  own  hand,  and  declare 
that  he  accepts  under  protest  the  protested 
bill  for  the  honour  of  the  drawer  or  of  a  particular 
indorser  whom  he  names,  or  generally  for  honour  ;  and 
such  declaration  must  be  recorded  by  the  notary  in  his 
register. 

110.  Where  the  acceptance  does  not 
spec7fyin7Yo°r  express  for  whose  honour  it  is  made,  it 
whose  honour  shall  be  deemed  to  be  made  for  the  honour 
it  is  made.  of  the  drawer. 

111.     An   acceptor  for   honour  binds     himself  to   all 

Liability    o  f    parties  subsequent  to  the   party  for  whose 

acceptor     for    honour  he   accepts  to  pay  the  amount  of 

honour.  the  bni  if  the  drawee  do  not ;  and  such 
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party  and  all  prior  parties  are  liable  in  their  respective 
capacities  to  compensate  the  acceptor  for  honour  for  all 
loss  or  damage  sustained  by  him  in  consequence  of  such 
acceptance. 

But  an  acceptor  for  honour  is  not  liable  to  the  holder 
of  the  bill  unless  it  is  presented,  or  (in  case  the  address 
given  by  such  acceptor  on  the  bill  is  a  place  other  than 
the  place  where  the  bill  is  made  payable)  forwarded  for 
presentment,  not  later  than  the  day  next  after  the  day 
of  its  maturity. 

112.  An  acceptor  for  honour  cannot  be  charged  unless 
When  acceptor    the  bill  has  at  its  maturity  been  presented 

for  honour  may    to  the  drawee  for   payment,   and  has  been 
dishonoured  by  him,  and  noted  or  protested 
for  such  dishonour. 

113.  When   a  bill  of    exchange   has   been   noted    or 
Pa  m  protested   for    non-payment,   any    person 

honour1611  mav  Pav  the   same  for  the  honour   of  any 

party  liable  to  pay  the  same,  provided  that 
the  person  so  paying  has  previously  declared  before  a 
notary  public  the  party  for  whose  honour  he  pays,  and 
that  such  declaration  has  been  recorded  by  such  notary 
public. 

114.  Any  person  so  paying  is  entitled  to  all  the  rights, 

in  respect  of  the  bill,  of  the  holder  at  the 
time  of  such  payment,  and  may  recover 
from  the  party  for  whose  honour  he  pays 
all  sums  so  paid,  with  interest  thereon  and  with  all 
expenses  properly  incurred  in  making  such  payment. 

115.  Where  a  drawee   in  case   of  need  is  named  in  a 

bill  of  exchange,  or  in  any  indorsement 
thereon,  the  bill  is  not  dishonoured  until 
it  has  been  dishonoured  by  such  drawee. 

Acceptance  and  H6.  A  drawee  in  case  of  need  may 
payment  with-  accept  and  pay  the  bill  of  exchange  with- 
out protest  out  previolls  protest. 
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CHAPTER  XII. 
OF  COMPENSATION, 

117.  The  compensation  payable  in  case  of  dishonour 
Rules  as  to  of  a  promissory  note,  bill  of  exchange  or 
compensation.  cheque,  by  any  party  liable  to  the  holder 
or  any  indorsee,  shall  (except  in  cases  provided  for  by  the 
Code  of  Civil  Procedure,  section  532)  be  determined  by 
the  following  rules  : — 

(a)  the  holder  is  entitled  to  the  amount  due  upon  the 
instrument,  together  with  the  expenses  properly  incurred 
in  presenting,  noting  and  protesting  it ; 

( 6)  when  the  person  charged  resides  at  a  place  different 
from  that  at  which  the  instrument  was  payable,  the 
holder  is  entitled  to  receive  such  sum  at  the  current  rate 
of  exchange  between  the  two  places  ; 

(c)  an  indorser  who,  being  liable,  has  paid  the  amount 
due  on  the  same  is  entitled  to  the  amount  so  paid  with 
interest  at  six  per  centum  per  annum  from  the  date  of 
payment  until  tender  or  realization  thereof,  together  with 
all  expenses  caused  by  the  dishonour  and  payment ; 

(d)  when  the  person  charged  and  such  indorser  reside 
at  different  places,  the  indorser  is  entitled  to  receive  such 
sum  at  the  current  rate   of  exchange   between   the  two 
places ; 

(e)  the  party  entitled  to  compensation  may  draw  a  bill 
upon   the   party   liable   to   compensate   him,  payable   at 
sight  or  on  demand,  for  the  amount  due  to  him,  together 
•with  all  expenses  properly  incurred  by  him.     Such  bill 
must  be  accompanied  by  the  instrument  dishonoured  and 

the  protest  thereof  (if  any).  If  such  bill  is  dishonoured, 
the  party  dishonouring  the  same  is  liable  to  make  com- 
pensation thereof  in  the  same  manner  as  in  the  case  of 
the  original  bill. 

CHAPTER  XIII. 
SPECIAL  RULES  OF  EVIDENCE. 

Presumptions 

S&SSSti  .  »«-.  Until  the  contrary  is  proved,  the 
consideration ;  following  presumptions  shall  be  made  : — 
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(a)  that  every  negotiable  instrument  was  made  or 
drawn  for  consideration,  and  that  every  such  instrument, 
when  it  has  been  accepted,  indorsed,  negotiated  or  trans- 
ferred, was  accepted,  indorsed,  negotiated  or  transferred 
for  consideration  ; 

(&)  that   every    negotiable    instrument 
as  to  date;  bearing  a  date  was  made  or  drawn  on  such 

date  ; 

(c)  that  every  accepted  bill  of  exchange  was  accepted 
as  to  time  of  within  a  reasonable  time  after  its  date  and 
acceptance ;  before  its  maturity  ; 

as  to  time  of  (d)  that  every  transfer  of  a  negotiable 
transfer ;  instrument  was  made  before  its  maturity  ; 

(e)  that  the  indorsements  appearing  upon  a  negotiable 
as  to  order  of  instrument  were  made  in  the  order  in 
indorsements ;  which  they  appear  thereon  ; 

as  to  stam    •  tf)  ^at  a  *°st  Promissory    note?    bill    of 

exchange  or  cheque  was  duly  stamped  ; 

(#)  that  the  holder  of  a  negotiable  instrument  is  a 
thit  holder  is  a  n°lcler  in  due  course  :  provided  that,  where 
holder  in  due  the  instrument  has  been  obtained  from  its 
course.  lawful  owner,  or  from  any  person  in  lawful 

custody  thereof,  by  means  of  an  offence  or  fraud,  or  has 
been  obtained  from  the  maker  or  acceptor  thereof  by 
raeans  of  an  offence  or  fraud,  or  for  unlawful  consi- 
deration, the  burthen  of  proving  that  the  holder  is  a 
holder  in  due  course  lies  upon  him. 

119.  In  a  suit   upon    an  instrument  which   has   been 
Presumption     dishonoured,  the  Court  shall,    on  proof   of 

on  proof  of  pro-     the  protest,  presume  the  fact  cf  dishonour, 
unless  and  until  such  fact  is  disproved. 

120.  No  maker  of  a  promissory  note,  and  no   drawer 

E  s  t  o  el  °^  a  k*^  °^  excnange  or  cheque,  and  no 
agaiifst  defying  acceptor  of  a  bill  of  exchange  for  the 
original  validity  honour  of  the  drawer  shall,  in  a  suit 
ent-  thereon  by  a  holder  in  due  course,  be  per- 
mitted to  deny  the  validity  of  the  instrument  as  originally 
made  or  drawn. 
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121.     No  maker  of  a  promissory  note  and  no  acceptor 

of  a  bill  of  exchange  payable  to,  or  to  the 

against  denying    order  of  »  a  specified  person  shall,  in  a  suit 

rapacity  of    thereon   by  a  holder  in  due    course,    be 

dorse     *°    m"    Permitted  to  deny    the  payee's  capacity, 

at  the  date   of  the  note    or    bill,  to  in- 

dorse the  same. 

122.  No  indorser  of  a  negotiable  in- 
against  °  'deny?  strument  shall,  in  a  suit  thereon  by  a 
ing  signature  subsequent  holder,  be  permitted  to  deny 
or  capacity  of  ^ne  signature  or  capacity  to  contract  of 

prior  party.  P  .  ••  *•  .      j* 

any  prior  party  to  the  instrument. 

CHAPTER  XIY. 
OF  CROSSED  CHEQUES. 

123.  Where  a  cheque  bears  across  its  face  an  addition 

of  the  words  "  and  company"  or  any 
ed  geTraiiy088  abbreviation  thereof,  between  two  parallel 

transverse  lines,  or  of  two  parallel 
transverse  lines  simply,  either  with  or  without  the  words 
"  not  negotiable,"  that  addition  shall  be  deemed  a  crossing, 
and  the  cheque  shall  be  deemed  to  be  crossed  generally. 

124.  Where  a  cheque  bears  across  its   face  an  addition 

of  the  name  of  a  banker    either  with  or 


without  the  words   "not  negotiable,"  that 
addition  shall  be  deemed  a  crossing,  and 

the  cheque  shall  be   deemed  to  be  crossed  specially,  and 

to  be  crossed  to  that  banker. 

Crossing  after  125>  Where  a  cheque  is  uncrossed, 
issue.  the  holder  may  cross  it  generally  or 

specially. 

Where  a  cheque  is  crossed  generally,  the  holder  may 
cross  it  specially. 

Where  a  cheque  is  crossed  generally  or  specially,  the 
holder  may  add  the  words  "not  negotiable." 

Where  a  cheque  is  crossed  specially,  the  banker  to 
whom  it  is  crossed  may  again  cross  it  specially  to  another 
bnnkor,  his  agont,  for  collection. 

23 
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Payment  of  126  Where  a  cheque  is  crossed 
cheque  crossed  generally,  the  banker  on  whom  it  is  drawn 
generally.  shall  not  pay  it  otherwise  than  to  a  banker. 

Where  a  cheque  is  crossed  specially,  the  banker  on 
Payment     of    wnom  ^  is  drawn  shall  not  pay  it  other- 
cheque  crossed    wise  than  to  the  banker  to  whom  it  is 
specially.  crossed,  or  his  agent  for  collection. 

127.  Where  a  cheque  is   crossed  specially  to  more 

than  one  banker,  except  when  crossed  to 
cheqSTJrossed  an  agent  for  the  purpose  of  collection, 
specially  more  the  banker  on  whom  it  is  drawn  shall 
than  once.  refuse  payment  thereof. 

128.  Where  the  banker  on   whom  a  crossed  cheque 
Payment    i  n    ™  drawn  has  paid  the  same  in  due  course, 

due  course  of  the  banker  paying  the  cheque,  and  (in 
crossed  cheque.  case  gucn  cheque  has  come  to  the  hands 
of  the  payee)  the  drawer  thereof,  shall  respectively  be 
entitled  to  the  same  rights,  and  be  placed  in  the  same 
position  in  all  respects,  as  they  would  respectively  be 
entitled  to  and  placed  in  if  the  amount  of  the  cheque  had 
been  paid  to  and  received  by  the  true  owner  thereof. 

129.  Any  banker  paying  a  cheque  crossed  generally 

otherwise  than  to  a  banker,  or  a  cheque 
crosse™6"heque  crossed  specially  otherwise  than  to  the 
out  of  due  banker  to  whom  the  same  is  crossed,  or 

his  agent  for  collection,  being  a  banker, 
shall  be  liable  to  the  true  owner  of  the  cheque  for  any 
loss  he  may  sustain  owing  to  the  cheque  having  been 
so  paid. 

130.  A  person  taking  a  cheque   crossed  generally  or 
Cheque  bear-     specially,  bearing  in   either  case  the  words 

ing  "not  nego-  "not  negotiable,"  shall  not  have,  and  shall 
tiable."  not  be  capable  of  giving,  a  better  title  to 

the  cheque  than  that  which  the  person  from  whom  he 
took  it  had. 

131.  A  banker  who  has  in  good   faith  and  without 
liabilit      negligence  received  payment  for  a  custom- 

of  banker  re^  er  °f  a  cheque  crossed  generally  or 
ceiving  pay-  specially  to  himself  shall  not,  in  case  the 
ment  of  cheque.  tjt]e  to  tne  cneque  proves  defective,  incur 
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any  liability  to  the  true  owner  of  the  cheque  by  reason 
only  of  having  received  such  payment. 

CHAPTER  XV. 
OF  BILLS  IN  SETS. 

132.  Bills  of  exchange   may  be   drawn  in   parts,  each 
.  part    being  numbered  and    containing  a 

^^*  provision  that  it  shall  continue  payable 
only  so  long  as  the  others  remain  unpaid.  All  the  parts 
together  make  a  set ;  but  the  whole  set  constitutes  only 
one  bill,  and  is  extinguished  when  one  of  the  parts,  if  a 
separate  bill,  would  be  extinguished. 

Exception. — When  a  person  accepts  or  indorses  differ- 
ent parts  of  the  bill  in  favour  of  different  persons,  he 
and  the  subsequent  indorsers  of  each  part  are  liable  on 
such  part  as  if  it  were  a  separate  bill. 

133.  As  between  holders  in  due   course   of  different 
Holder  of  first    Par*8  °^  tne  same  set,  he  who  first  acquired 

acquired  part  title  to  his  part  is  entitled  to  the  other 
entitled  to  all.  parts  and  the  money  represented  by  the 
bill. 

CHAPTER  XVI. 
OF  INTERNATIONAL  LAW. 

134.  In  the  absence  of  a  contract  to  the   contrary,  the 
Law    govern-    liability    of  the    maker    or    drawer    of  a 

intr  liability  of  foreign  promissory  note,  bill  of  exchange 
£ aindo«erPtof  or  cheque  is  regulated  in  all  essential 
foreign  instru-  matters  by  the  law  of  the  place  where  he 
made  the  instrument,  and  the  respective 
liabilities  of  the  acceptor  and  indorser  by  the  law  of  the 
place  where  the  instrument  is  made  payable. 

Illustration. 

A  bill  of  exchange  was  drawn  by  A  in  California,  where 
the  "rate  of  interest  is  25  per  cent.,  and  accepted  by  B,  pay- 
able in  Washington,  where  the  rate  of  interest  is  6  per  cent. 
The  bill  is  endorsed  in  British  India,  and  is  dishonoured. 
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An  action  on  the  bill  is  brought  against  B  in  British  India. 
He  is  liable  to  pay  interest  at  the  rate  of  6  per  cent,  only  ; 
but  if  A  is  charged  as  drawer,  A  is  liable  to  pay  interest  at 
the  rate  of  25  per  cent. 

135.     Where   a  promissory   note,   bill   of  exchange  or 

cheque    is  made   payable   in    a    different 

of  payment  ROY!     place  from  that   in   which    it   is   made    or 

o  r  n  s       d  i  s-     indorsed,   the    law  of  the  place  where  it  is 

honour.  made  payable  determines  what   constitutes 

dishonour  and  what  notice  of  dishonour  is  sufficient. 

Illustration. 

A.  bill  of  exchange  drawn  and  indorsed  in  British  India, 
hut  accepted  payable  in  France,  is  dishonoured.  The 
indorsee  causes  it  to  be  protested  for  such  dishonour,  and 
gives  notice  thereof  in  accordance  with  the  law  of  France, 
though  not  in  accordance  with  the  rules  herein  contained  in 
respect  of  bills  which  are  not  foreign.  The  notice  is  suffi- 
cient. 

1"36.     If  a  negotiable  instrument  is  made,  drawn,  ac- 

Inetmment  cepted  or  indorsed  out  of  British  India, 
made,  &c.,  out  but  in  accordance  writh  the  law  of  British 
ifufriinhaSodrd'  India>  the  circumstance  that  any  agree- 
ance  with  its  ment  evidenced  by  such  instrument  ie 
law-  invalid  aceep4ing  to  the  law  of  the  country 

wherein  it  was  entered  into  does  not  invalidate  any  subse- 
quent acceptance  or  indorsement  made  thereon  in  British 
India. 

137.  The  law  of  any  foreign  country  regarding  pro- 
Presumption  nrissory  notes,  bills  of  exchange  and 
as  to  foreign  cheques  shall  be  presumed  to  be  the  same 
as  that  of  British  India,  unless  and  until 
the  contrary  is  proved. 
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(a)— STATUTES. 
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Year  and 
chapter. 

Title. 

Extent  of 
repeal. 

9  Wm.  in,  c.  17 

An  Act  for  the  better  payment  of  In- 
land Bills  of  Exchange. 

The  whole. 

3  &  4  Anne,  c.  8 

An  Act  for  giving  like  remedy  upon 
promissory  notes  as  is  now  used 
upon  Bills  of  Exchange,  and  for  the 
better  payment  of  Inland  Bills  of 
Exchange. 

The  whole. 

(&)—  ACTS  OP  THE  GOVERNOR  GENERAL  IN   COUNCIL. 

Number  and 
year 

Title. 

Extent  of 
repeal. 

vi  of  1840 

An  Act  for  the  amendment  of  the  law 
concerning  the  negotiation  of  Bills 
of  Exchange. 

The  whole. 

y  of  1866 

An  Act  to  amend  in  certain  respects 
the  Commercial  Law  of  British 
India. 

Sections  11, 
12  and  13. 

XV  of  1874      ... 

The  Laws  Local  Extent  Act,  1874. 

The  first  sche- 
dule, so  far 
as  relates  to 
Act  vi  of 
1840  and  Act 
v  of  1866, 
sections  11, 
12  and  13. 

THE 

INDIAN    SUCCESSION    ACT, 
1865. 


THE  INDIAN    SUCCESSION 
ACT,  1865. 

ARRANGEMENT  OF  SECTIONS. 

PART  I. 
PRELIMINARY 

SECTION. 

1.  Short  title. 

2.  Act  to  constitute    law  of    British    India  in  caaca  of 

intestate  or  testamentary  succession. 

3.  Interpretation-clause. 

4.  Interests     and    powers  not    acquired  nor  lost   by 

marriage. 

PART  II. 

OF  DOMICILE. 

5 .  Law  regulating  succession  to  deceased   person's  im- 

moveable  and  moveable  property,  respectively. 

6.  One  domicile  only  affects  succession  to  moveables. 

7.  Domicile  of  origin  of  person  of  legitimate  birth. 

8.  Domicile  of  origin  of  illegitimate  child. 

9.  Continuance  of  domicile  of  origin. 

10.  Acquisition  of  new  domicile. 

11.  Special  mode  of  acquiring  domicile  in  British  India. 

12.  Domicile  not  acquired  by  residence  as  representative- 

of  foreign  Government,  or  as  part  of  his  family. 

13.  Continuance  of  new  domicile. 

14.  Minor's  domicile. 

15.  Domicile  acquired  by  woman  on  marriage. 

16.  Wife's  domicile  during  marriage. 

17.  Minor's  acquisition  of  new  domicile, 

18.  Lunatic's  acquisition  of  new  domicile. 

19.  Succession  to  moveable  property  in  British  India,  in 

absence  of  proof  of  domicile  elsewhere. 


INDIAN  SUCCESSION  ACT.  361 

PART  III, 

OF  CONSANGUINITY. 

SECTION. 

20.  Kindred  or  consanguinity. 

21.  Lineal  consanguinity. 

22.  Collateral  consanguinity 

23.  Persons  held  for  purpose  of  succession  to  be   similarly 

related  to  deceased. 

24.  Mode  of  computing  degrees  of  kindred. 

PART  IV. 
OF  INTESTACY. 

25.  As  to  what  property  deceased  considered  to  have  died 

intestate. 

26.  Devolution  of  such  property. 

27.  Where  intestate  has  left  widow  and   lineal   descend- 

ants, or  widow  and  kindred  only,  cr  widow   and 
no  kindred. 

28.  Where  intestate  has  left  no  widow,  and  where   he  has 

left  no  kindred. 


PART.  V. 

OF  THE  DISTRIBUTION  OF  AN  INTESTATE'S 
PROPERTY. 

(a)     Where  he  has  left  lineal  Descendants. 

29.  Rules  of  distribution. 

30.  Where  intestate  has  left  child  or  children  only. 

31.  Where  intestate  has  left  no  child,  but  grandchild  or 

grandchildren. 

32.  Where  intestate  has  left  only  great-grandchildren  or 

remoter  lineal  descendants. 

33.  Where  intestate  leaves  lineal  descendants   not   all  in 

same  degree  of  kindred  to  him,  and  those 
through  whom  the  more  remote  descend  are 
dead. 
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(b)     Where  the  intestate  has  left  no  lineal  Descendants. 
SECTION. 

34.  Rules  of    distribution  where    intestate    has  left  no 

lineal  descendants. 

35.  Where  intestate's  father  living. 

36.  Where    intestate's  father    dead,     but    his  mother, 

brothers  and  sisters  living. 

37.  Where  intestate's  father  dead,  and   his    mother,  a 

brother  or  sister,  and  children  of    any  deceased 
brother  or  sister,  living. 

38.  Where  intestate's  father  dead,  and  his  mother  and  chil- 

dren of  any  deceased  brother  or  sister  living. 

39.  Where  intestate's  father  dead,  but  his  mother  living, 

and  no  brother  nor  sister  nor  nephew. 

40.  Where  intestate  has  left  neither  lineal  descendant, 

nor  father  nor  mother. 

41.  Where  intestate  has  left  neither  lineal  descendant, 

nor  parent,  nor  brother  nor  sister. 

42.  Children's  advancements    not    to    be  brought  into 

hotchpot. 

PART  VI. 

OF  THE  EFFECT  OF  MARRIAGE  AND  MARRIAGE- 
SETTLEMENTS  ON  PROPERTY. 

43.  Rights  of  widower  and  widow  respectively. 

44.  Effect  of  marriage  between  person  domiciled  and  one 

not  domiciled  in  British  India. 

45.  Settlement  of  minor's  property  in  contemplation  of 

marriage. 


PART  VII. 
OF  WILLS  AND  CODICILS. 

46.  Persons  capable  of  making  wills. 

47.  Testamentary  guardian. 

48.  Will  obtained  by  fraud,  coercion  or  importunity, 

49.  Will  may  be  revoked  or  altered. 
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PART  VIII. 
OF  THE  EXECUTION  OF  UNPRIVILEGED  WILLS. 

SECTION. 

50.  Execution  of  unprivileged  wills. 

51.  Incorporation  of  papers  by  reference, 

PART    IX. 

OF  PRIVILEGED  WILLS. 

52.  Privileged  will. 

53.  Mode  of  making,  and  rules  for  executing,  privileged 

wills. 


PART  X. 

OF  THE  ATTESTATION,  REVOCATION,  ALTERATION 
AND  REVIVAL  OF  WILLS. 

54.  Effect  of  gift  to  attesting  witness. 

55.  Witness  not  disqualified  by  interest  or    by    being 

executor. 

56.  Revocation  of  will  by  testator's  marriage. 
Power  of  appointment  denned. 

57.  Revocation  of  unprivileged  will  or  codicil. 

58.  Effect  of  obliteration,  interlineation  or  alteration  in 

unprivileged  will. 
69.     Revocation  of  privileged  will  or  codicil, 

60.  Revival  of  unprivileged  will. 

Extent  of  revival  of  will  or  codicil  partly  revoked 
and  afterwards  wholly  revoked, 

PART  XL 
OF  THE  CONSTRUCTION  OF  WILLS. 

61.  Wording  of  will. 

62.  Enquiries  to    determine    questions  as  to  object  or 

subject  of  will. 
63.    Misnomer  cr  misducription  of  object. 
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SECTION. 

64.     When  words  may  be  supplied. 
65. '  Rejection  of  erroneous   particulars  in   description   of 
subject. 

66.  When  part  of  description  may  not  be  rejected  as 
erroneous. 

67.  Extrinsic    evidence    admissible     in  case  of    latent 

ambiguity. 

68.  Extrinsic  evidence  inadmissible  in  cases  of  patent 

ambiguity  or  deficiency. 

69.  Meaning  of  clause  to  be  collected  from  entire  will. 

70.  When  words  may  be  understood   in  restricted  sense, 

and  when  in  sense  wider  than  usual. 

71.  Which  of  two  possible  constructions  preferred. 

72.  No  part  rejected,  if  it  can  be  reasonably  construed. 
73-     Interpretation  of  words  repeated  in  different  parts  of 

will. 

74.  Testator's  intention  to  be  effectuated  as  far  as  possi- 

ble. 

75.  The  last  of  two  inconsistent  clauses  prevails. 

76.  Will  or  bequest  void  for  uncertainty. 

77.  Words  describing  subject  refer  to  property  answering 

description  at  testator's  death, 

78.  Power  of  appointment  executed  by  general  bequest. 

79.  Implied    gift    to  objects    of    power    in    default    of 

appointment. 

80.  Bequest  to  "  heirs,"  &c.,  of  particular  person  without 

qualifying  terma. 

81.  Bequest    to    "representatives,"    &c.,    of    particular 

person. 

82.  Bequest  without  words  of  limitation. 

83.  Bequest  in  alternative. 

84.  Effect  of  words  describing   a  class  added  to  bequest 

to  a  person. 

85.  Bequest  to  class  of  persons  under  general  description 

only. 

86.  Construction  of  terms. 

87-  Words  expressing  relationship  denote  only  legitimate 
relatives,  or,  failing  bueh,  relatives  reputed 
legitimate. 

88.  Rules  of  construction  where  will  purports  to  make 
t^yu  bequests  to  same  person. 
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SECTION. 

89.  Constitution  of  residuary  legatee. 

90.  Property  to  which  residuary  legatee  entitled. 

91.  Time  of  vesting  of  legacy  in  general  terms. 

92.  In  what  case  legacy  lapses. 

93.  Legacy  does  not  lapse  if  one  of  two  joint  legatees 

die  before  testator. 

94.  Effect  of  words  showing  testator's  intention  to  give 

distinct  shares. 

95.  When  lapsed  share  goes  as  undisposed  of. 

96.  When  bequest  to  testator's  child  or  lineal  descendant 

does  not  lapse  on  his  death  in  testator's  lifetime, 

97.  Bequest  to  A  for  benefit  of  B  does  not  lapse  by  A's 

death. 

98.  Survivorship  in  case  of  bequest  to  described  class. 


PART  XII. 
OF  voir>  BEQUESTS. 

99.     Bequest  to  person  by  particular  description,  who  is 
not  in  existence  at  testator's  death. 

100.  Bequest  to  person  not  in  existence  at  testator's  death, 

subject  to  prior  bequest. 

101.  Rule  against  perpetuity. 

102.  Bequest  to   a  class,  some  of  whom  may  come  under 

rules  in  sections  100  and  101. 

103.  Bequest  to  take  effect  on  failure  of  bequest  void 

under-section  100,  101  or  102. 

104.  Effect  of  direction  for  accumulation. 

1 05.  Bequest  to  religious  or  charitable  uses. 

TART  XIII. 
OF  THE  VESTING  OF  LEGACIES. 

10(5.     Date    of    vesting    of    legacy    when    payment    or 

possession  postponed. 
307.    Pate  of     vesting    when    legacy     contingent    upon 

specified  uncertain  event. 
108.     Vesting  of  interest  in  bequest   to  snrh  members  of  a 

class  as  shall  have  attained  particular  age. 
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PART  XIV. 

OF  ONEROUS  BEQUESTS. 
SECTIONS. 

109.  Onerous  bequest. 

110.  One  of  two  separate  and  independent  bequests  to 

same  person  may  be  accepted,  and  other 
refused. 

PART  XV. 

OF  CONTINGENT  BEQUESTS. 

111.  Bequest  contingent  upon  specified  uncertain  event, 

no  time  being  mentioned  for  its  occurrence. 

112.  Bequest  to  such  of  certain  persons  as   shall  be  surviv- 

ing at  some  period  not  specified. 

PART  XVI. 
OF  CONDITIONAL  BEQUESTS. 

113.  Bequest  upon  impossible  condition. 

114.  Bequest  upon  illegal  or  immoral  condition. 

115.  Fulfilment  of    condition    precedent  to    vesting  of 

legacy. 

116.  Bequest  to  A  and,  on  failure  of  prior  bequest,  to  B. 

117.  When  second  bequest  not  to  take  effect  on  failure 

of  first. 

118.  Bequest   over,   conditional   upon   happening  or   not 

happening  of  specified  uncertain  event. 

119.  Condition  must  be  strictly  fulfilled. 

120.  Original  bequest  not  affected  by  invalidity  of  second. 

121.  Bequest  conditioned  that  it  shall  cease  to  have  effect 

in  case  specified  uncertain  event  shall  happen 
or  not  happen. 

122.  Such  condition  must  not  be  invalid  under  section  107. 

123.  Result  of  legatee  rendering   impossible  or  indefinitely 

postponing  act  for  which  no  time  specified  and 
on  non-performance  of  which  subject-matter 
to  go  over. 
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SECTION. 
124.    Performance  of  condition,  precedent  or  subsequent, 

within   specified  time. 
Further  time  in  case  of  fraud. 


PART  XVII. 

OF  BEQUESTS  WITH  DIRECTIONS  AS  TO  APPLICA- 
OB  ENJOYMENT. 


125.  Direction    that    funds  be    employed    in    particular 

manner    following    absolute    bequest    of  same 
to  or  for  benefit  of  any  person. 

126.  Direction     that    mode    of    enjoyment  of    absolute 

bequest  is  to  be  restricted,    to   secure  specified 
benefit  for  legatee. 

127.  Bequest  of  fund  for  certain  purposes,   some  of  which 

cannot  be  fulfilled. 


PART  XVIII. 
OF  BEQUESTS  TO  AN  EXECUTOR. 

128.     Legatee  named  as  executor  cannot  take  unless  he 
shows  intention  to  act  as  executor. 


PART  XIX. 
OF  SPECIFIC  LEGACIES. 

129.  Specific  legacy  defined. 

130.  Bequest  of  sum  certain  where   stocks,  Sec.,  in  which 

invested,  are  described. 

131.  Bequest  of  stock  where  testator  had,  at  date  of  will, 

equal  or  greater  amount  of  stock  of  same  kind. 

132.  Bequest  of  money  where  not  payable  until  part  of 

testator's  property  disposed  of  in  certain  way, 

133.  When  enumerated  articles  not  deemed   specifically 

bequeathed. 

134.  Retention,  in  form,  of  specific   bequest  to  several 

persons  in  succession. 
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SECTION. 

135.  Sale   and     investment    of    proceeds    of     property 

bequeathed  to  two  or  more  persons  in  succession. 

136.  Where  deficiency  of  assets  to  pay  legacies,    specific 

legacy  not  to  abate  with  general  legacies. 


PART  XX. 

OF  DEMONSTRATIVE  LEGACIES. 

137,  Demonstrative  legacy  defined. 

138.  Order  of  payment  when   legacy  directed   to  be  paid 

out  of  fund  the  subject  of  specific  legacy. 


PART  XXI. 

OF  ADEMPTION  of  LEGACIES. 

139.  Ademption  explained, 

140.  Non-ademption  of  demonstrative  legacy. 

141.  Ademption  of  specific  bequest   of  right   to   receive 

something  from  third  party. 

142.  Ademption  pro   tanto  by  testator's  receipt  of  part  of 

entire  thing  specifically  bequeathed. 
143.     Ademption  pro  tanto  by  testator's  receipt  of  portion 
of  entire  fund  of  which  portion  has  been  speci- 
fically bequeathed. 

1 44.  Order  of  payment  where  portion  of  fund  specifically 

bequeathed  to  one  legatee,  and  legacy  charged 
on  same  fund  to  another,  and  testator  having 
received  portion  of  that  fund,  remainder  insuffi- 
cient to  pay  both  legacies, 

145.  Ademption  where  stock,  specifically  bequeathed,  does 

not  exist  at  testator's  death. 

146.  Ademption  pro   tanto  where    stock,    specifically  be- 

queathed, exists  in  part  only  at  testator's  death. 

147.  Non-ademption  of  specific  bequest  of  goods  described 

as  connected  with  certain  place,  by  reason  of 
removal. 

148.  When  removal  of  thing  bequeathed  docs  not  consti- 

tute adcroption. 
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SECTION. 

149.  When  thing  bequeathed  is  a  valuable  to  be  received  by 

testator  from  third  person  ;  and  testator  himself, 
or  his  representative,  receives  it. 

150.  Change  by  operation  of  law  of  subject    of  specific 

bequest    between    date  of  will  and   testator's 
death. 

151.  Change  of  subject  without  testator's  knowledge. 

152.  Stock  specifically  bequeathed,  lent  to  third  party  on 

condition  that  it  be  replaced. 

153.  Stock  specifically  bequeathed,  sold  but  replaced  and 

belonging  to  testator  at  his  death. 


PART  XXII. 

OF  THE  PAYMENT  OF  LIABILITIES  IN  RESPECT  OF 
THF  SUBJECT  OF  A  BEQUEST. 

1 54.  Non-liability  of  executor  to  exonerate  specific  lega- 

tees. 

155.  Completion  of  testator's  title  to  things  bequeathed  to 

be  at  cost  of  his  estate. 

156.  Exoneration    of  legatee's  immoveable  property  for 

which  land-revenue  or  rent  payable  periodically. 
157-    Exoneration  of  specific  legatee's  stock  in  Joint  Stock 
Company. 


PART  XXIII. 

OF  BEQUESTS  OF  THINGS  DESCRIBED  IN  GENERAL 
TERMS. 

158.  Bequest  of  thing  described  in  general  terms. 

PART  XXIV. 

OF  BEQUESTS  OF  THE  INTEREST  OR  PRODUCE  OF 
A  FUND. 

159.  Bequest  of  interest  or  produce  of  fund, 

24 
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PART  XXV. 
OF  BEQUESTS  OF  ANNUITIES. 

SECTION. 

160.  Annuity  created  by  will  payable  for  life  only,   unless 

contrary  intention  appears  by  will. 

161.  Period  of  vesting  where  will  directs  that  annuity  be 

provided  out  of  proceeds  of  property,  or  out  of 
property  generally,  or  where  money  bequeathed 
to  be  invested  in  purchase  of  annuity. 

162.  Abatement  of  annuity. 

163.  Where  gift  of  annuity,  and  residuary    gift,    whole 

annuity  to  be  first  satisfied. 


PART  XXVI. 

OF  LEGACIES  TO  CREDITORS  AND  PORTIONERS. 

164.  Creditor  primd  facie  entitled  to  legacy  as  well  as  debt. 

165.  Child  primd  facie    entitled     to  legacy  as  well   as 

portion, 

166.  No  ademption  by  subsequent  provision  for  legatee. 


PART  XXVII, 

OF  ELECTION. 

167.  Circumstances  in  which  election  takes  place. 

168.  Devolution  of  interest  relinquished  by  owner. 

169.  Testator's  belief  as  to  his  ownership  immaterial. 

170.  Bequest  for  man's  benefit  how  regarded  for   purpose 

of  election, 

171.  Person  deriving  benefit  indirectly  not  put  to   election. 

172.  Person  taking  in  individual  capacity  under  will,  may 

in  other  character  elect  to  take  in  opposition. 

173.  When  acceptance  of  benefit  given   by  will  constitutes 

election  to  take  under  will. 

174.  Presumption  arising  from  enjoyment  by  legatee  for 

two  years. 
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SECTION. 


175.  Confirmation  of  bequest  by  act  of  legatee. 

176.  When  testator's  representatives  may  call  upon  legatee 

to  elect. 
Effect  of  non-compliance. 

177.  Postponement  of  election  in  case  of  disability. 


PART  XXVIII. 
OF  GIFTS  IN  CONTEMPLATION  OF  DEATH. 

173.    Property  transferable  by  gift  made  in  contemplation 

of  death. 

When  gift  said  to  be  made  in  contemplation  of  death. 
Such  gift  resumable. 
When  it  fails. 


PART  XXIX. 

OF  GRANT  OF  PROBATE  AND  LETTERS  OF 
ADMINISTRATION. 

179.  Character  and  property  of  executor  or  administrator 

as  such. 

180.  Administration  with  copy  annexed  of  authenticated 

copy   of  will   proved    abroad. 

181.  Probate  only  to  appointed  executor. 

182.  Appointment  express  or  implied. 

183.  Persons  to  whom   probate  cannot  be   granted. 

184.  Grant  of  probate  to  several  executors  simultaneously 

or  at  different  times. 

185.  Separate   probate  of  codicil  discovered    after  grant 

of  probate. 

Procedure    when    different  executors  appointed  by 
codicil. 

186.  Accrual    of  representation    to  surviving    executor. 

187.  Right  as  executor  or  legatee  when  established. 

188.  Effect  of  probate. 

189.  To  whom  administration  may  not  be  granted. 

190.  Right  to  intestate's  property  when  established. 

191.  Effect  of  letters  of  administration. 
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SECTION. 

192.  Acts  not  validated  by  administration. 

193.  Grant  of    administration  where  executor    has   not 

renounced. 
Exception. 

194.  Form  and  effect  of  renunciation  of  executorship. 

195.  Procedure  where  executor  renounces  or  fails  to  accept 

within  time  limited. 

196.  Grant  of   administration  to  universal  or  residuary 

legatee. 

197.  Eight  to  administration  of  representative  of  deceased 

residuary  leeratee. 

198.  Grant  of    administration    where    no    executor,  nor 

residuary  legatee,    nor    representative    of  such 
legatee. 

199.  Citation  before  grant  of    administration  to   legatee 

other  than  universal  or  residuary. 

200.  Order  in  which  connections  entitled  to  administer. 

201.  Administration  to  widow  unless  Court  see  cause  to 

exclude  her. 

202.  Association  with  widow  in  administration. 

203.  Administration  where  no  widow,  or  widow  excluded, 
Proviso. 

204.  Title  of  kindred  to  administration. 

205.  Right  of  widower  to  administration  of  wife's  estate. 

206.  Grant  of  administration  to  creditor. 

207.  Administration  where  property  left  in  British  India, 


PART  XXX. 
OF  LIMITED  GRANTS. 

(a).  Grants  limited  In  Duration. 

208.  Probate  of  copy  or  draft  of  lost  will. 

209.  Probate  of  contents  of  lost  or  destroyed  will. 

210.  Probate  of  copy  where  original  exists, 

211.  Administration  until  will  produced. 

(b).  Grants  for  the  Use  and  Benefit  of  Others  having  Eight. 

212.  Administration,   with  will  annexed,   to  attorney  ef 

absent  executor. 
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SECTION. 

213.  Administration,  with  will    annexed,   to  attorney  of 

absent  person,  who,  if  present,  would  be  entitled 
to  administer, 

214.  Administration  to  attorney  of  absent  person  entitled 

to  administer  in  case  of  intestacy. 

215.  Administration  daring  minority  of  sole  executor  or 

residuary  legatee, 

216.  Administration  during  minority  of  several  executors 

or  residuary  legatees, 

217.  Administration  for  use    aud  benefit  of  lunatic  jus 

habens. 

218.  Administration  penden  te  lite. 

(c).  For  Special  Purposes. 

219.  Probate  limited  to  purpose  specified  in  will. 

220.  Administration  with  will  annexed   limited  to  parti- 

cular purpose. 

221.  Administration  limited  to  property  in  which  person 

has  beneficial  interest. 

222.  Administration  limited  to  suit. 

223.  Administration  limited  to  purpose  of  becoming  party 

to  suit  to  be  brought  against  administrator. 

224.  Administration  limited  to  collection  and  preservation 

of  deceased's  property. 

225.  Appointment,  as  administrator,  of  person  other  than 

one  who  under  ordinary  circumstances  would  be 
entitled  to  administration. 

(d).  Grants  with  Exception. 

226.  Probate  or  administration  with  will  annexed,  subject 

to  exception. 

227.  Administration  with  exception. 

(e.)  Grants  of  the  Rest. 

228.  Probate  or  administration  of  rest. 

(/).    Gi'ants  of  Effects  unadministered. 

229.  Grant  of  effects  unadministered. 

230.  Rules  as  to  grants  of  effects  unadministered. 

231.  Administration    when     limited     grant    expired,    and 

still  some  part  of  estate  unadministered, 
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(g).  Alteration  in  Grants. 
SECTION. 

232.  What  errors  may  be  rectified  by  Court. 

233.  Procedure     where  codicil   discovered  after  grant  of 

administration  with  will  annexed. 

(K).  Revocation  of  Grants. 

234.  Revocation  or  annulment  for  just  cause. 
Just  cause. 


PART  XXXI. 

OF  THE  PRACTICE  IN  GRANTING  AND  REVOKING 
PROBATES  AND  LETTERS  OF  ADMINISTRATION. 

235.  Jurisdiction  of  District    Judge    in     granting     and 

revoking  probates,  &c. 

235A.  Power  to  appoint  Delegate  of  District  Judge  to   deal 
with  non-contentious  cases. 

236.  District  Judge's  powers  as  to  grant  of  probate  and 

administration. 

237.  District  Judge  may  order  person  to  produce  testa- 

mentary papers. 

238.  Proceedings  of  District  Judge's  Court  in  relation  to 

probate  and  administration. 

239.  When   and  how  District  Judge  to  interfere  for  pro- 

tection of  property. 

240.  When  probate  or  administration  may  be  granted  by 

District  Judge. 

241.  Disposal  of  application  made  to  Judge  of   district 

in  which  deceased  had  no  fixed  abode. 
241  A.  Probate  and  letters  of  administration  may  be  granted 
by  Delegate. 

242.  Conclusiveness  of  probate   or  letters  of  administra- 
tion.   Effect  of  unlimited   probates,  &c,,  granted   by 

High  Court. 

242A.  Transmission  of  certificate  by  High   Court  granting 
probate,  &c..  to  other  Courts. 

243.  Conclusiveness  of  application  for   probate   or  admi- 

nistration, if  properly  made  and  verified, 

244.  Petition  for  probate. 


INDIAN    SUCCESSION   ACT.  375 

SECTION, 

245.  In  what  cases  translation  of   will   to  be  annexed 

to  petition. 

Verification    of  translation   by   person   other  than 
Court  translator. 

246.  Petition  for  letters  of  administration. 

246A.  Additional  statements  in  petition  for  probate,   &c. 

247.  Petition  for  probate  or  administration  to  be  signed 

and  verified. 

248.  Verification  of  petition  for  probate  by  one  witness 

to  will. 

249.  Punishment    for    false    averment     in    petition    or 

declaration. 

250.  District  Judge  may  examine   petitioner  in  person, 

require  further  evidence,  and  issue   citations  to 
inspect  proceedings. 
Publication  of  citation. 

251.  Caveats  against  grant  of  probate  or  administration. 

252.  Form  of  caveat. 

253.  After    entry  of    caveat,    no   proceeding  taken    on 

petition  until  after  notice  to  caveator. 

253A.  District  Delegate  when  not  to  grant  probate  or 
administration. 

253B.  Power  to  transmit  statement  to  District  Judge  in 
doubtful  cases  where  no  contention. 

253C.  Procedure  where  there  is  contention,  or  District 
Delegate  thinks  probate  or  letters  of  adminis- 
tration should  be  refused  in  his  Court. 

254.  Grant  of  probate  to  be  under  seal  of  Court. 
Form  of  such  grant. 

255.  Grant  of  letters  of  administration  to  be   under  seal 

of  Court. 

Form  of  such  grant. 

256.  Administration- bond. 

257-     Assignment  of  administration-bond. 

258.  Time  for  grant  of  probate  and  administration! 

259.  Filing  of  original  wills  of  which   probate  or  admi- 

nistration with  will  annexed  granted. 

260.  Grantee  of  probate  or  administration  alone  to  sue, 

&c.,  until  same  revoked. 

261.  Procedure  in  contentious  cases. 

212.     Payment  to  executor  or  administrator  before  probate 
or  administration  revoked. 
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SSCTION. 

Right  of  such   executor  or  administrator  to  recoup 
himself. 

263.  Appeals  from  orders  of  District  Judge. 

264.  Concurrent  jurisdiction  of  High  Court, 


PART  XXXII. 

OF  EXECUTORS  OF  THIER  OWN  WRONG. 

265.  Executor  of  his  own  wrong, 

266,  Liability  of  executor  of  his  own  wrong. 


PART  XXXIII. 

OF  THE  POWERS  OF  AN  EXECUTOR  OR 
ADMINISTRATOR. 

267.  In  respect  of  causes  of  action  surviving    deceased, 

aud  rents  due  at  death. 

268.  Demands  and  rights  of  action  of  or  against  deceased, 

survive  to  and  against  executor  or  administrator. 

269.  Power   of  executor  or   administrator  to   dispose   of 

property. 

270     Purchase  by  executor  or  administrator  of  deceased's 
property, 

271.  Powers  of  several  executors   or   administrators,  ex- 

erciseable  by  one. 

272.  Survival  of  powers  on  death  of  one  of  several  ex- 

ecutors or  administrators. 

273.  Powers  of  administrator  of  effects  unadministered. 

274.  Powers  of  administrator  during  minority. 

275.  Powers  of  married  executrix  or  administratrix, 


PART  XXXIV. 

OF  THE  DUTIES  OF  AN  EXECUTOR  OB 
ADMINISTRATOR. 

276.  As  to  deceased's  funeral. 

277.  Inventory  and  account, 
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SECTION. 

277  A.     Inventory  to  include  property  in  any  part  of  British 
India. 

278.  As  to  property  of,  and  debts  owing  to,  deceased. 

279.  Expenses  to  be  paid  before  all  debts. 

280.  Expenses  to  be  paid  next  after  such  expenses. 

281.  Wages  for  certain  services  to  be  next  paid,  and  then 

other  debts. 

282.  Save  as  aforesaid,   all  debts  to  be  paid  equally  and 

rateably. 

283.  Application'of  moveable  property  to  payment  of  debts, 

where  domicile  not  in  British  India. 

284.  Creditor  paid  in  part  under  section  283  to  bring   pay- 

ment into  account  before  sharing  in  proceeds  of 
immoveable  property. 

285.  Debts  to  be  paid  before  legacies. 

286.  Executor  or  administrator  not  bound  to  pay  legacies 

without  indemnity. 

287.  Abatement  of  general  legacies, 

Executor  not  to  pay  one  legatee  in  preference  to 
another. 

288.  Non-abatement  of  specific  legacy  when  assets  suffi- 

cient to  pay  debts, 

289.  Right  under  demonstrative  legacy,  when  assets  suffi- 

cient to  pay  debts  and  necessary  expenses. 

290.  Eateable  abatement  of  specific  legacies. 

291.  Legacies  treated  as  general  for  purpose  of  abatement. 


PART  XXXV. 
OF  THE  EXECUTOR'S  ASSENT  TO  A  LEGACY. 

292.    Assent  necessary  to  complete  legatee's  title, 
298.    Effect  of  executor's  assent  to  specific  legacy. 
Nature  of  assent. 

294.  Conditional  assent. 

295.  Assent  of  executor  to  his  own  legacy. 
Implied  assent, 

296.  Effect  of  executor's  assent. 

297.  Executor  when  to  deliver  legacies. 
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PART  XXXVI. 

OF  THE  PAYMENT  AND  APPORTIONMENT  OF 

ANNUITIES. 
SECTION. 

298.  Commencement  of  annuity  when  no  time  fixed  by 

will. 

299.  When    annuity,   to  be  paid  quarterly  or  monthly, 

first  falls  due. 

300.  Dates  of  successive  payments  when   first  payment 

directed   to  be  made  within   given  time,  or  on 
day  certain. 

Apportionment  where  annuitant  dies  between  times 
of  payment. 


PART  XXXVII. 

OF  THE  INVESTMENT  OF  FUNDS  TO  PROVIDE  FOR 
LEGACIES. 

301.  Investment    of  sum  bequeathed  where  legacy,   not 

specific,  given  for  life. 

302.  Investment  of   general  legacy,   to  be  paid  at  future 

time. 
Intermediate  interest. 

303.  Procedure  when  no  fund  charged  with,  or  appropriat- 

ed to,  annuity. 

304.  Transfer  to  residuary  legatee  of  contingent  bequest. 

305.  Investment  of  residue  bequeathed  for   life,  without 

direction  to  invest  in  particular  securities. 

306.  Investment  of  residue  bequeathed  for  life,  with  direc- 

tion to  invest  in  specified  securities. 

307.  Time  and  manner  of  conversion  and  investment. 
Interest  payable  until  investment, 

308.  Procedure  where   minor   entitled   to   immediate  pay- 

ment or  possession  of  bequest,  and  no  dil 
to  pay  to  person  on  his  behalf. 
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PART  XXXVIII. 

OF  THE  PRODUCE  AND  INTEREST  OF  LEGACIES. 

SECTION. 

309.  Legatee's  title  to  produce  of  specific  legacy. 

310.  Residuary  legatee's  title  to  produce  of  residuary  fund- 

311.  Interest   when  no  time  fixed  for  payment  of  general 

legacy. 

312.  Interest  when  time  fixed. 

313.  Kate  of  interest. 

314.  No  interest  on  arrears  of  annuity   within  first  year 

after  testator's  death. 

315.  Interest  on  sum  to  be  invested  to  produce  annuity. 


PART  XXXIX. 

OF  THE  REFUNDING  OF   LEGACIES. 

316.  Refund  of  legacy  paid  under  Judge's  orders. 

317.  No  refund  if  paid  voluntarily. 

318.  Refund  when  legacy  become  due  on  performance  of 

condition  within    farther  time    allowed    under 
section  124. 

319.  When  each  legatee  compellable  to  refund  in  propor- 

tion. 

320.  Distribution  of  assets. 
Creditor  may  follow  assets. 

321.  Within  what  period  creditor  may  call  upon  legatee 

to  refund. 

322.  When  legatee,  not  satisfied  or  compelled  to  refund 

under  section  321,   cannot  oblige  one  paid  in 
full  to  refund. 

323.  When  unsatisfied  legatee  must  first  proceed  against 

executor,  if  solvent, 

324.  Limit  to  refunding  of  one  legatee  to  another. 

325.  Refunding  to  be  without  interest, 

326.  Residue  after  usual  payments  to  be  paid  to  residuary 

legatee, 
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PART  XL. 

OE  THE   LIABILITY  OF  AN  EXECUTOR  OB 
ADMINISTRATOR  FOR  DEVASTATION. 

SECTION. 

327.  Liability    of    executor    or    administrator    for   de- 

vastation. 

328.  For  neglect  to  get  in  any  part  of  property. 

PART  XLI. 

MISCELLANEOUS. 


331.  Succession  to  property  of  Hindus,  &c,,   and  certain 

wills,  intestacies  and  marriages  not  affected. 

332.  Power  of  Governor  General  to  exempt  any  race,  sect 

or  tribe  in  British  India  from  operation  of  Act. 


THE  INDIAN  SUCCESSION  ACT, 
No.  X  OP  1865. 

PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA  IN  COUNCIL. 

(Received  the  assent  of  the  Governor  General  on  the  16th 
March,  1865.) 


An  Act  to  amend  and  define  the  Law  of  Intestate 
and  Testamentary  Succession  in  British  India.* 

[As  affected  by  Acts  No.  XXI  V  of  1867,  Nos.  VII  and  XXI 

of  1870,  No,   III  of  7874,  No.  XIII  of  1875,  Nos.  Ill  and 

XV  of  1877  and  No.  VI  of  1881,] 

WHEREAS  it  is  expedient  to  amend  and  define  the  rules 
Preamble.          °^  ^aw  applicable  to  Intestate  and  Testa- 
mentary Succession  in  British  India  ;  it  is 
enacted  as  follows  :  — 

PART  I. 

PRELIMINARY. 


Short  title  *•  ™$  Act  may  be  cited  as  "The  Indian 

Succession  Act,  1865." 


*  As  to  the  exemption  of  Parsis  from  portions  of  the  Succes- 
sion Act,  see  Act  No.  XXI  of  1865,  section  8.  As  to  the  applica- 
tion of  portions  of  the  Succession  Act  to  the  wills  of  Hindus, 
Jainas,  Sikhs  and  Buddhists  in  the  Lower  Provinces  and  in 
the  towns  of  Madras  and  Bombay,  see  Act  No.  XXI  of 
1870, 
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2.  Except  as  provided  by  this  Act  or  by  any  other  law 
for  the  time  being  in  force,  the  rules  here- 
in contained  shall  constitute  the  law  of 
British  India  applicable  to  all  cases  of  in- 
testate or  testamentary  succession. 


Act  to  consti- 
tute" law  of 
British  India  in 
cases  of  intes- 
tate or  testa- 
mentary succes- 
sion. 

Interpretation- 
clause. 


3.  In  this  Act,  unless  there  be  some- 
thing repugnant  in  the  subject  or  context — 
Words  importing  the  singular  number  include  the 
plural  :  words  importing  the  plural  number 
include  the  singular ;  and  words  import- 
ing the  male  sex  include  females  : 

''Person"  includes  any  Company  or 
Association,  or  body  of  persons,  whether 
incorporated  or  not : 

"Year"   and  "Month"  respectively  mean 
a  year  and  month  reckoned    according  to 
the  British  calendar  : 
"Immoveable  property"  includes  land,  incorporeal  tene- 
immoveable     ments  and  things  attached  to  the  earth,   or 
permanently  fastened  to  anything  which  is 
attached  to  the  earth  : 

"Moveable  property"  means  property 
of  every  description  except  immoveable 
property  : 

"Province"  includes  any  division  of  Bri- 
tish India  having  a  Court  of  the  last  resort : 
"British   India"  means  the  territories  which  are  or  may 
"British  India."     become   vested  in  Her  Majesty  or  her  suc- 
cessors by  the  Statute  21  &  22  Vic.,  cap. 
106,    (An  Act  for  the  better  Government  of  India)  other 
than  the  Settlement  of  Prince  of  Wales'  Island,  Singapore 
and  Malacca  : 

"District  Judge"  means  the  Judge  of  a 
principal  civil  Court  of  original  jurisdiction  : 
"Minor"'  means  any  person  who  shall  not 
have  completed  the  age  of  eighteen  years, 
and  "minority"  means  the  status  of  such 
person  : 


Number. 
Gender. 

"Person." 


"Year." 

"Month.' 


property." 


"Moveable 
property." 


'Province.' 


"District 
Judge." 

"Minor." 
"Minority." 
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"  Will"  means  the  legal  declaration  of  the  intentions 
"Will."  °^  the  testator  with  respect  to  his  pro- 

perty, which  he  desires  to  be  carried  into 
effect  after  his  death  : 

"  Codicil"  means  an  instrument  made  in  relation  to  a 
"Codicil."          ^1'   aT1(*  explaining,  altering  or  adding  to 
its  dispositions.     It  is  considered  as  form- 
ing an  additional  part  of  the  will : 

"  Probate"  means  the  copy  of  a  will  certified  under  the 
"  Probate."        sea^  °^  a  Court  of  competent  jurisdiction, 
with  a  grant  of  administration  to  the  estate 
of  the  testator  : 

"Executor"  means  a  person  to  whom  the  execution  of 
"Executor."       the  last  will   of  a  deceased  person  is,  by 

the  testator's  appointment,  confided  : 
"  Administrator "   means   a   person   appointed  by  com- 
"Ad  minis-    petent  authrity  to  administer  the  estate   of 
trator. "  a  deceased  person  when  there  is  no  executor  : 

And  in  every  part  of  British  India  to  which  this  Act 
u  Local  Govern-  shall  extend,  "Local  Government"  shall 
ment."  mean  the  person  authorized  by  law  to  ad- 

minister executive  government  in  such  part  ;  and 

"  High  Court "   shall  mean  the  highest  civil  Court  of 
«TJ-  i,n«  -4- »     appeal  therein,   and   for   the   purposes  of 
sections  242,  242  A,  246  A  and  277  A,  shall 
include  the  Court  of  the  Recorder  of  Rangoon.* 

4.     No  person  shall,  by  marriage,  acquire  any  interest 
interest   and    m  tne  property  of  the  person  whom  he  or 
powers  not  ac-     she  marries,  nor  become  incapable  of  doing 
quired  nor  lost     anv  ac^  jn  respect  of  his  or  her  own  pro- 
perty, which  he  or  she  could  have  done   if 
unmarried,  f 

*  See  Act  No.  XIII  of  1875,  section  1. 

t  "  This  section  shall  notfapply,  and  shall  be  deemed  never 
to  have  applied,  to  any  marriage,  one  or  both  of  the  parties 
to  which  professed  at  the  time  of  the  marriage  the  Hindu, 
Muhammadan,  Buddhist,  Sikh  or  Jaina  religion,"  Act  No.  HI 
of  1874,  section  2,  last  paragraph. 


PART  II. 

OF  DOMICILE. 

5.  Succession  to   the  immoveable  pro- 
Perty  m  British  India  of  a  person  deceased 

to  deceased  per-     is  regulated  by  the   law   of  British    India, 

son's    immove-  wnerever  he  may  have  had  his  domicile   at 
able  and  move-        .        .  ..  ,  .    <      , , 

able    property,  the  time  of  his  death, 
respectively. 

Succession  to  the  moveable  property  of  a  person  deceas- 
ed is  regulated  by  the  law  of  the  country  in  which  he 
had  his  domicile  at  the  time  of  his  death. 

Illustrations. 

(a.)  A,  having  his  domicile  in  British  India,  dies  in  France, 
leaving  moveable  property  in  France,  moveable  property  in 
England,  and  property,  both  moveable  and  immoveable, 
in  British  India.  The  succession  to  the  whole  is  regulated 
by  the  law  of  British  India. 

(6.)  A,  an  Englishman,  having  his  domicile  in  France,  dies 
in  British  India,  and  leaves  property,  both  moveable  and 
immoveable,  in  British  India.  The  succession  to  the  move- 
able  property  is  regulated  by  the  rules  which  govern,  in 
France,  the  succession  to  the  moveable  property  of  an  Eng- 
lishman dying  domiciled  in  France,  and  the  succession  to  the 
immoveable  property  is  regulated  by  the  law  of  British  India. 

6.  A  person  can  only  .have  one  domicile 
for  the  purpose  of  succession  to  his  move- 
able  property. 


One  domicile 
only  affects  suc- 
cession to  move- 
ables. 


7. 


of 
birth. 


The  domicile  of  origin  of    every  person  of  legiti- 
Domicile   of    mate  birth  is  in  the  country  in  which  at  the 
origin  of  person    time  of  his  birth  his  father  was  domiciled  : 
legitimate     or)  jf  ne  js  a  posthumous  child,  in  the  coun- 
try in  which  his   father   was   domiciled  at 
the  time  of  the  father's  death. 

Illustration. 

At  the  time  of  the  birth  of  A,  his  father  was  domiciled  in 
England.  A's  domicile  of  origin  is  in  England,  whatever 
may  be  the  country  in  which  he  was  born. 
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Domicile  of  8.  The  domicile  of  origin  of  an  illegi- 
origin  of  iilegi-  timate  child  is  in  the  country  in  which,  at 
timate  child.  t^e  time  of  his  birth>  his  mother  was  domi- 
ciled. 

Continuance  9-  The  domicile  of  origin  prevails  until 
of  domicile  of  a  new  domicile  has  been  acquired. 

origin. 

10  A  man  acquires  a  new  domicile  by 
taking  UP  his  fixed  habitation  in  a  country 
which  is  not  that  of  his  domicile  of  origin. 

Explanation. — A  man  is  not  to  be  considered  as  having 
taken  up  his  fixed  habitation  in  British  India  merely  by 
reason  of  his  residing  there  in  Her  Majesty's  civil  or  mili- 
tary service,  or  in  the  exercise  of  any  profession  or  calling. 

Illustrations. 

(a.)  A,  whose  domicile  of  origin  is  in  England,  proceeds  to 
British  India,  where  he  settles  as  a  barrister  or  a  merchant, 
intending  to  reside  there  during  the  remainder  of  his  life. 
His  domicile  is  now  in  British  India. 

(6.)  A,  whose  domicile  is  in  England,  goes  to  Austria,  and 
enters  the  Austrian  service,  intending  to  remain  in  that 
service.  A  has  acquired  a  domicile  in  Austria. 

(c.)  A,  whose  domicile  of  origin  is  in  France,  comes  to 
reside  in  British  India  under  an  engagement  with  the  British 
Indian  Government  for  a  certain  number  of  years.  It  is  his 
intention  to  return  to  France  at  the  end  of  that  period. 
He  does  not  acquire  a  domicile  in  British  India. 

(d.)  A,  whose  domicile  is  in  England,  goes  to  reside  in 
British  India  for  the  purpose  of  winding  up  the  affairs  of  a 
partnership  which  has  been  dissolved,  and  with  the  intention 
of  returning  to  England  as  soon  as  that  purpose  is  ac- 
complished. He  does  not  by  such  residence  acquire  a  domi- 
cile in  British  India,  however  long  the  residence  may  last. 

(e.)  A,  having  gone  to  reside  in  British  India  under  the  cir- 
cumstances mentioned  in  the  last  preceding  illustration,  after- 
wards alters  his  indention,  and  takes  up  his  fixed  habitation 
in  British  India.  A  has  acquired  a  domicile  in  British  India. 

(/.)  A,  whose  domicile  is  in  the  French  Settlement  of 
Chandernagore.  is  compelled  by  political  events  to  take  refuge 
in  Calcutta,  and  resides  in  Calcutta  for  many  years  in  the 
hope  of  such  political  changes  as  may  enable  him  to  return 

25 
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with   safety   to  Chandernagore.     He   does  not  by  such  re- 
sidence acquire  a  domicile  in  British  India. 

(jr.)  A,  having  come  to  Calcutta  under  the  circumstances 
stated  in  the  last  preceding  illustration,  continues  to  reside 
there  after  such  political  changes  have  occurred  as  would 
enable  him  to  return  with  safety  to  Chandernagore,  and  he 
intends  that  his  residence  in  Calcutta  shall  be  permanent. 
A  has  acquired  a  domicile  in  British  India. 

11.  Any   person   may   acquire   a   domicile   in  British 
Special  mode     India  by  making  and  depositing   in   some 

of  acquiring  do-  office  in  British  India  (to  be  fixed  by  the 
micUe  in  British  Local  Government)  a  declaration  in  writ- 
ing under  his  hand  of  his  desire  to  acquire 
such,  domicile,  provided  that  he  shall  have  been  resident 
in  British  India  for  one  year  immediately  preceding  the 
time  of  his  making  such  declaration. 

12.  A  person  who  is  appointed  by  the  Government  of 

one  country  to  be  its  ambassador,  consul 
ac?u£Jdbyres°i-  or  other  representative  in  another  country, 
dence  as  repre-  does  not  acquire  a  domicile  in  the  latter 
jwntativeof  for-  coimtry  by  reason  only  of  residing  there  in 
mint,  o°r  Ispart  pursuance  of  his  appointment  ;  nor  does 
of  his  family.  any  other  person  acquire  such  domicile  by 
reason  only  of  residing  with  him  as  part  of  his-  family  or 
as  a  servant. 
n  ..  13.  A  new  domicile  continues  until  the 

Continuance  of      ~  ,        .   .,       ,          , 

new  domicile.       former     domicile   has   been    resumed,    or 

another  has  been  acquired. 

14.     The  domicile   of  a  minor    follows 

cik?in  the  d°mi°ile  of  the  Parent  f.rom  whom  he 

derived  his  domicile  of  origin. 

Exception. — The  domicile  of  a  minor  does  not  change 
with  that  of  his  parent,  if  the  minor  is  married  or  holds 
any  office  or  employment  in  the  service  of  Her  Majesty, 
or  has  set  up,  with  the  consent  of  the  parent,  in  any 
distinct  business. 

Domicile  ac-  15.  By  marriage  a  woman  acquires  the 
quired  by  wo-  domicile  of  her  husband,  if  she  had  not 
riaagne.  °  the  same  domicile  before. 
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Wife's  domi-  16-  Tue  wife's  domicile  during  the 
die  during  mar-  marriage  follows  the  domicile  of  her 
"age-  husband. 

Exception. — The  wife's  domicile  no  longer  follows  that 
of  her  husband  if  they  be  separated  by  the  sentence  of  a 
competent  Court,  or  if  the  husband  is  undergoing  a 
sentence  of  transportation. 

Miner's  acqui-  17-  Except  in  the  cases  above  provided 
Bition  of  new  for,  a  person  cannot  during  minority  ac- 
domicile.  quire  a  new  domicile. 

Lunatic's  ac-  ^.  An  insane  person  cannot  acquire  a 
quisition  of  new  new  domicile  in  any  other  way  than  by 
domicile.  hjs  domicile  following  the  domicile  of 

another  person. 

19.  If  a  man  dies  leaving  moveable 
mov<S5e10Tpro-  property  in  British  India,  in  the  absence 
perty  in  British  of  proof  of  any  domicile  elsewhere,  suc- 
leW ofVoof  cession  to.*116  ProPerty  is  regulated  by  the 
of  domicile  else-  law  of  British  India, 
where. 


PART  III. 
OF  CONSANGUINITY. 

20.  Kindred   or   consanguinity  is   the   connexion    or 
Kindred  or  con-    relation   of  persons  descended  from   the 
sanguinity.  same  stock  or  common  ancestor. 

21.  Lineal    consanguinity  is  that  which  subsists  be- 
Lineai  consan-    tween   two  persons,   one  of  whom  is  des- 

guinity.  cended  in  a  direct  line  from  the  other,  as 

between  a  man  and  his  father,  grandfather,  and  great- 
grandfather, and  so  upwards  in  the  direct  ascending  line  ; 
or  between  a  man,  his  son,  grandson,  great-grandson,  and 
so  downwards  in  the  direct  descending  line. 

Every  generation  constitutes  a  degree,  either  ascending 
|  or  descending. 

A  man's  father  is  related  to  him  in  the  first  degree,  and 
so  likewise  is  his  son  ;  his  grandfather  and  grandson  in  the 
second  degree  ;  his  great-grandfather  and  great-grandson 
in  the  third. 
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22,     Collateral    consanguinity    is    that   which   subsists 

Collateral     between  two  persons   who   are   descended 

consanguinity.       from    the    same     stock   or   ancestor,   but 

neither   of  whom  is   descended   in  a  direct  line  from  the 

other. 

For  the  purpose  of  ascertaining  in  what  degree  of 
kindred  any  collateral  relative  stands  to  a  person  de- 
ceased, it  is  proper  to  reckon  upwards  from  the  person 
deceased  to  the  common  stock,  and  then  downwards  to 
the  collateral  relative,  allowing  a  degree  for  each  person, 
both  ascending  and  descending. 

23.  For  the  purpose  of  succession, 
f  o  r^purpose^f  there  is  no  distinction  between  those  who 
succession  to  be  are  related  to  a  person  deceased  through 

similarly  related     hig  father  and  thoge  wh     are  related  to  him 
to  deceased.  ,  i    i  •  , » 

through  his  mother  ; 

nor  between  those  who  are  related  to  him  by  the  full 
blood,  and  those  who  are  related  to  him  by  the  half  blood  ; 

nor  between  those  who  were  actually  born  in  his  life- 
time, and  those  who  at  the  date  of  his  death  were  only 
conceived  in  the  womb,  but  who  have  been  subsequently 
born  alive. 

Mode  of  com-  24.  In  the  annexed  table  of  kindred 
puting  degrees  the  degrees  are  computed  as  far  as  the 
of  kindred.  gixthj  and  &re  marked  by  numeral  figures. 

The  person  whose  relatives  are  to  be  reckoned,  and  his 
cousin-german,  or  first  cousin,  are,  as  shown  in  the  table, 
related  in  the  fourth  degree  ;  there  being  one  degree  of 
ascent  to  the  father,  and  another  to  the  common  ancestor 
the  grandfather ;  and  from  him  one  of  descent  to  the 
uncle,  and  another  to  the  cousin-german  ;  making  in  all 
four  degrees. 

A  grandson  of  the  brother  and  a  son  of  the  uncle,  i.  e., 
a  great-nephew  and  a  cousin-german,  are  in  equal  degree, 
being  each  four  degrees  removed. 

A  grandson  of  a  cousin-german  is  in  the  same  degree 
as  the  grandson  of  a  great-uncle,  for  they  are  both  in  the 
sixth  degree  of  kindred. 


Great 

Grandfather's 
Father. 
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Great 
Grandfather 


Great 
Great  Uncle 


|  Grandfather]        i  Great  UnclJ 


Father 


THK   PERSON 
WHOSE  RELA- 
TIVES ARE  TO  BE 
RECKONED 
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PART  IV. 

ON  INTESTACY, 

25.  A  man  is  considered  to  die  intestate 
property  de-  in  respect  of  all  property  of  which  he  has 
ceased  consi-  not  made  a  testamentary  disposition  which 
is  capable  of  taking  effect. 


Illustrations. 

(a.)  A  has  left  no  will.  He  has  died  intestate  in  respect 
of  the  whole  of  his  property. 

(b.^  A  has  left  a  will,  whereby  he  has  appointed  B  his  exe- 
cutor ;  but  the  will  contains  no  other  provisions.  A  has  not 
died  intestate  in  respect  of  the  distribution  of  his  property. 

(c.)  A  has  bequeathed  his  whole  property  for  an  illegal 
purpose.  A  has  died  intestate  in  respect  of  the  distribution  of 
his  property. 

(d.)  A  has  bequeathed  1,000/  to  B  and  1,0001  to  the  eldest 
son  of  C,  and  has  made  no  other  bequest  ;  and  has  died  Cleav- 
ing the  sum  of  2,OOOZ  and  no  other  property.  C  died  before 
A  without  having  ever  had  a  son,  A  has  died  intestate  in 
respect  of  the  distribution  of  1,000/. 

26.     Such  property  devolves  upon  the  wife  or  husband, 

Devolution  of  °r  uPon  tnose  wno  are  °^  the  kindred  of 
such^roperty0  the  deceased,  in  the  order  and  according  to 
the  rales  herein  prescribed. 

Explanation.  —  The  widow  is  not  entitled  to  the  provi- 
sion hereby  made  for  her,  if  by  a  valid  contract  made 
before  her  marriage  she  has  been  excluded  from  her  dis- 
tributive share  of  her  husband's  estate. 

Where  intes-  27.  Where  the  intestate  has  left  a 
tate  has  left  ^dow,  if  he  has  also  left  any  lineal  descend- 

widow    and.    11-  ,  .    ,      .,  ,  .  •'         ,     ,,  .     , 

neal    descend-  ants,  one-third  of  his  property  shall  belong 

ants,  or  widow  ^o    njs   widow,    and    the  remaining   two- 

onfy,  orkwidoew  thirds  shall  go  to   his   lineal  descendants, 

and  no  kindred,  according  to  the  rules  herein  contained. 

If  he  has  left  no  lineal  descendant,  but  has  left  persons 
who  are  of  kindred  to  him,  one-half  of  his  property  shall 
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belong  to  his  widow,  and  the  other  half  shall  go  to  those 
•who  are  of  kindred  to  him,  in  the  order  and  according  to 
the  rules  herein  contained. 

If  he  has  left  none  who  are  of  kindred  to  him,  the 
whole  of  his  property  shall  belong  to  his  widow. 

28.  Where  the  intestate  has  left  no  widow,  his  proper- 
ty shall  go  to  his  lineal  descendants  or  to 
tana's6  iStTo  those  who  are  of  kindred  to  him,  not  being 
widow,  and  lineal  descendants,  according  to  the  rules 
where  he  has  herein  contained  :  and  if  he  has  left  none 
who  are  of  kindred  to  him,  it  shall  go  to 
the  Crown. 


PART  V. 

OF  THE  DISTRIBUTION  OF  AN  INTESTATE'S 

PROPERTY. 
(a)   Where  he  has  left,  lineal  Descendants. 

29.  The  rules  for  the  distribution   of  the  intestate's 

property    (after   deducting     the     widow's 

tribntion  sl?are>  if  he   has  left  a  widow)   amongst 

his  lineal  descendants  are  as  follows  : — 

30.  Where   the  intestate   has   left    surviving  him  a 

child  or  children,  but  no  more  remote 
tatehehas  "^eft  linea^  descendant  through  a  deceased  child, 
child  or  children  the  property  shall  belong  to  his  surviving 
only-  child,  if  there  be  only  one,  or  shall  be 

equally  divided  among  all  his  surviving  children. 

31.  Where  the  intestate  has  not  left  surviving  him 

.  any   child,   but  has  left  a  grandchild   or 

tate  has  left  no    grandchildren,  and  no   more  remote   des- 
chiid.but  grand-     cendant    through  a   deceased  grandchild, 

child  or  grand-     ^e  property  shall  belong  to  his   surviving 
children.  r,  f.,  ,  J.,,  ., 

grandchild,  it  there    be   only   one,  or  shall 

be  equally  divided  among  all  his  surviving  grandchildren. 

i  Illustrations. 

(a.)  A  has  three  children,  and  no  more  ;  John,  Mary  and 
Henry.  They  all  die  before  the  father,  John  learing  two 
children,  Mary  three,  and  Henry  four,  Afterwards  A  dies 
intestate,  leaving  those  nine  grandchildren  and  no  descendant 
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of  any  deceased  grandchild.  Each  of  his  grandchildren  shall 
have  one-ninth. 

(6.)  But  if  Henry  has  died,  leaving  no  child,  then  the 
•whole  is  equally  divided  between  the  intestate's  five  grand- 
children, the  children  of  John  and  Mary. 

(c. )  A  has  two  children,  and  no  more  ;  John  and  Mary. 
John  dies  before  his  father,  leaving  his  wife  pregnant.  Then 
A  dies,  leaving  Mary  surviving  him,  and  in  due  time  a  child 
of  John  is  born.  A's  property  is  to  be  equally  divided  between 
Mary  and  such  posthumous  child. 

32.  In  like  manner  the   property  shall  go  to  the  sur- 
Where   lutes-     viving  lineal  descendants   who  are  nearest 

tate    has    left    in  degree  to  the  intestate,   where  they  are 

cSfdren*^*?*  a11  in  the  de£ree  ot~  great-grandchildren 
motor  lineal  des-  to  him,  or  are  all  in  a  more  remote  degree, 
ceudants. 

33.  If  the  intestate  has  left  lineal  descendants  who 
Where  intes-     ^°  no^  a^   s^an(i  in   the   same  degree  of 

tate  leaves  lineal  kindred  to  him,  and  the  persons  through 
descendants  not  whom  the  more  remote  are  descended 
gree^^dndre^i  from  him  are  dead,  the  property  shall  be 
to  him  and  those  divided  into  such  a  number  of  equal  shares 
^^iSSS  a*  ™.y  correspond  with  the  number  of 
descend  are  the  lineal  descendants  or  the  intestate 
dead.  who  either  stood  in  the  nearest  degree  of 

kindred  to  him  at  his  decease,  or,  having  been  of  the 
like  degree  of  kindred  to  him,  died  before  him,  leaving 
lineal  descendants  who  survived  him  ;  and 

one  of  such  shares  shall  be  allotted  to  each  of  the  lineal 
descendants  who  stood  in  the  nearest  degree  of  kindred 
to  the  intestate  at  his  decease  ;  and 

one  of  such  shares  shall  bo  allotted  in  respect  of  each 
of  such  deceased  lineal  descendants  ;  and 

the  share  allotted  in  respect  of  each  of  such  deceased 
lineal  descendants  shall  belong  to  his  surviving  child  or 
children  or  more  remote  lineal  descendants,  as  the  case 
may  be  ;  such  surviving  child  or  children  or  more  remote 
lineal  descendants  always  taking  the  share  which  his  or 
their  parent  or  parents  would  have  been  entitled  to  res- 
pectively if  such  parent  or  parents  had  survived  the 
intestate. 
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Illustrations. 

(a,)  A  had  three  children,  John,  Mary,  and  Henry  ;  John 
died,  leaving  four  children,  and  Mary  died,  leaving  one,  and 
Henry  alone  survived  the  father.  On  the  death  of  A  intestate, 
one-third  is  allotted  to  Henry,  one  third  to  John's  four  chil- 
dren, and  the  remaining  third  to  Mary's  one  child. 

(6.)  A  left  no  child,  but  left  eight  grandchildren,  and  two 
children  of  a  deceased  grandchild.  The  property  is  divided 
into  nine  parts,  one  of  which  is  allotted  to  each  grandchild  ; 
and  the  remaining  one-ninth  is  equally  divided  between  the 
two  great-grandchildren. 

(c,)  A  has  three  children,  John,  Mary,  and  Henry.  John 
dies  leaving  four  children,  and  one  of  John's  children  dies 
leaving  two  children.  Mary  dies  leaving  one  child.  A  after- 
wards dies  intestate.  One-third  of  his  property  is  allotted  to 
Henry  ;  one-third  to  Mary's  child  ;  and  one-  third  is  divided 
into  four  parts,  one  of  which  is  allotted  to  each  of  John's  three 
surviving  children,  and  the  remaining  part  is  equally  divided 
between  John's  two  grandchildren, 

(b)    Where  the  Intestate  has  left  no  lineal 
Descendants. 

34.     Where  an  intestate  has  left  no  lineal 
descendants,   the    rules  for  the  distribu- 


intestate    has     tion   of  his   property  (  after  deducting  the 
left   no    lineal    widow's  share,  if  he  has  left  a  widow)  are 

descendants.  /•  n 

as  follows  :  — 

Where   intes-        35.     if  the  intestate's  father  be  living, 
a  he  shall  succeed  to  the  property. 

36.  If  the  intestate's  father  is  dead,  but  the  intestate's 
mother  is  living,  and  there  are  also  brothers 
te's^a  t  h  er  or  sisters  of  the  intestate  living,  and  there 
dead  but  his  is  no  child  living  of  any  deceased  brother 
thers^and  Via-  or  sister>  ^e  mother  and  each  living  bro- 
ters  living.  ther  Or  sister  shall  succeed  to  the  property 

in  equal  shares. 

Illustration. 

A  dies  intestate,    survived  by  his  mother  and  two  brothers 
of  the  fu'l  blood,  John  and  Henry,  and  a  sistsr  Mary,  who  is 
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the  daughter  of  his  mother,  but  not  of  his  father.  The  mother 
takes  one- fourth,  each  brother  takes  one-fourth,  and  Mary, 
the  .sister  of  half  blood,  takes  one-fourth. 

37.  If  the  intestate's  father  is  dead,  but  the  intestate's 

mother   is   living,   and  if   any   brother  or 

tatS6re  father  sister»  and  the  child  or  children  of  any 
dead  aad  Ms  brother  or  sister  who  may  have  died  in  the 
ttierhor'  sister"  intestate's  lifetime  are  also  living,  then 
and" children^  the  mother  and  each  living  brother  or  sis- 
any  deceased  ter,  and  the  living  child  or  children  of 
SiS"  each  deceased  brother  or  sister,  shall  be 
entitled  to  the  property  in  equal  shares, 
such  children  (if  more  than  one)  taking  in  equal  shares 
only  the  shares  which  their  respective  parents  would  have 
taken  if  living  at  the  intestate's  death. 

Illustration. 

A,  the  intestate,  leaves  hia  mother,  his  brothers  John  and 
Henry,  and  also  one  child  of  a  deceased  sister  Mary,  and  two 
children  of  George,  a  deceased  brother  of  the  half  blood,  who 
was  the  son  of  his  father  but  not  of  his  mother.  The  mother 
takes  one-fifth,  John  and  Henry  each  take  one- fifth,  the  child 
of  Mary  takes  one-fifth,  and  the  two  children  of  George 
divide  the  remaining  one-fifth  equally  between  them. 

38.  If  the  intestate's  father  is  dead,  but  the  intestate's 
Where    intes-     mother  is  living,  and  the  brothers  and   sis- 

tate's  father  ters  are  all  dead,  but  all  or  any  of  them 
dea£  an(l  Ks  have  left  children  who  survived  the  intes- 

mother  and  call-  ,  ,     ,         ,  „  ..  ,  ..  , 

dren  of  any  de-  tate,  the  mother  and  the  child  or  children 
ceased  brother  Of  each  deceased  brother  or  sister  shall  be 
entitled  to  the  property  in  equal  shares, 
such  children  (if  more  than  one)  taking  in  equal  shares 
only  the  shares  which  their  respective  parents  would  have 
taken  if  living  at  the  intestate's  death. 

Illustration. 

A,  the  intestate,  leaves  no  brother  or  sister,  but  leaves  his 
mother  and  one  child  of  a  deceased  sister  Mary,  and  two 
children  of  a  deceased  brother  George,  The  mother  takes 
one-third,  the  child  of  Mary  takes  one-third,  and  the  children 
of  George  divide  the  remaining  one-third  equally  between 
them. 
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Where  intes-        39.     If  the   intestate's  father  is   dead, 

tate's       father  but  the  intestate's   mother  is  living,  and 

dead,  but    his  there  is  neither  brother  nor    sister,    nor 

Td  no"  brS  child  or  any  brother  or  sister  of  the  in- 

nor  slater   nor  testate,   the  property   shall  belong  to  the 

nephew.  mother. 

40.  Where  the  intestate  has  left  neither  lineal  descend- 

ant nor  father  nor  mother,  the  property  is 
divided  equally  between  his  brothers  and 
neither  lineal  sisters  and  the  child  or  children  of  such  of 
descendant  nor  them  as  may  have  died  before  him,  such 
therfr  children  (if  more  than  one)  taking  in  equal 

shares  only  the  shares  which  their  respec- 
tive parents  would  have  taken  if  living  at  the  intestate's 
death. 

41.  If  the  intestate  left  neither  lineal  descendant,   nor 
Where  intes-    parent,  nor  brother,  nor  sister,  his  property 

tate  has  left  shall  be  divided  equally    among  those   of 

descendant"^  n^s  relatives  who  are  in  the  nearest  degree 

parent,  nor'bro-  of  kindred  to  him. 
ther  nor  sister. 

Illustrations. 

(a.)  A,  the  intestate,  has  left  a  grandfather  and  a  grand- 
mother, and  no  other  relative  standing  in  the  same  or  a  nearer 
degree  of  kindred  to  him.  They,  being  in  the  second  degree, 
will  be  entitled  to  the  property  in  equal  shares,  exclusive  of 
any  uncle  or  aunt  of  the  intestate,  uncles  and  aunts  being 
only  in  the  third  degree. 

(6.)  A,  the  intestate,  has  left  a  great-grandfather,  or  great- 
grandmother,  and  uncles  and  aunts,  and  no  other  relative 
standing  in  the  same  or  a  nearer  degree  of  kindred  to  him.  All 
of  these  beine;  in  the  third  degree  shall  take  equal  shares. 

(c.)  A,  the  intestate,  left  a  great-grandfather,  an  uncle, 
and  a  nephew,  but  no  relative  standing  in  a  nearer  degree  of 
kindred  to  him.  All  of  these  being  in  the  third  degree  shall 
take  equal  shares. 

(</.)  Ten  children  of  one  brother  or  sister  of  the  intestate, 
and  one  child  of  another  brother  or  sister  of  the  intestate, 
constitute  the  class  of  relatives  of  the  nearest  degree  of  kin- 
dred to  him.  They  shall  each  take  one-eleventh  of  the  pro- 
perty, 
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42.  Where  a  distributive  share  in  the  property  of  a  person 
Children's  ad-    wno  nas  died  intestate  shall  be   claimed   by 
vanceinents  not     a  child,    or   any   descendant  of   a  child,  of 
£r<?usht  into     such  person,  no   money  or   other  property 
which   the   intestate   may  during    his   life 
have  paid,   given,  or  settled  to,  or  for  the  advancement  of 
the   child  by   whom   or  by  whose  descendant  the  claim  is 
made,  shall  be  taken  into  account  in   estimating  such   dis- 
tributive share. 


PART  VI. 

ON  THE  EFFECT  OF  MARRIAGE  AND  MARRIAGE* 
SETTLEMENTS  OF  PROPERTY. 

43.  The  husband  surviving  his  wife  has  the  same  rights 

in  respect  of  her  property,  if  she  die  intes- 
doSer^nd  wil  tate>  as  tne  widow  has  in  respect  of  her 
dow  respective-  husband's  property,  if  he  die  intestate. 

44.  If    a  person  whose   domicile  is  not  in  British  India 

marries  in  British  India  a  person  whose 
ri^ertbetween  domicile  is  in  British  India,  neither  party  ac- 
person  domicil-  quires  by  the  marriage  any  rights  in  respect 
domiciled6  ?°n  °^  an^  property  of  the  other  party  not  com- 
British  India1.  n  prised  in  a  settlement  made  previous  to  the 

marriage,  which  he  or  she  would  not  acquire 
thereby  if  both  were  domiciled  in  British  India  at  the 
time  of  the  marriage. 

45.  The    property   of   a  minor  may  be  settled  in  con- 

,  templation  of  marriage,  provided  the  set- 
mineor'se™roper-  tlement  be  made  by  the  minor  with  the 
ty  in  contempia-  approbation  of  the  minor's  father,  or,  if  he 
tion  of  marriage,  fre  ^ad  or  absent  from  British  India,  with 
the  approbation  of  the  High  Court. 
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PART  VI L» 
OF  WILLS  AND  CODICILS. 

Persons  capa-  ^6.  Every  person  of  sound  mind  and 
ble  of  making  not  a  minor  may  dispose  of  his  property 
wills.  by  wiH. 

Explanation  1. — A  married  woman  may  dispose  by  will 
of  any  property  which  she  could  alienate  by  her  own  act 
during  her  life. 

Explanation  2. — Persons  who  are  deaf,  or  dumb,  or 
blind  are  not  thereby  incapacitated  for  making  a  will  if 
they  are  able  to  know  what  tiiey  do  by  it. 

Explanation  3. — One  who  is  ordinarily  insane  may  make 
a  will  during  an  interval  in  which  he  is  of  sound  mind. 

Explanation  4. — No  person  can  make  a  will  while  he  is 
in  such  a  state  of  mind,  whether  arising  from  drunken- 
ness, or  from  illness,  or  from  any  other  cause,  that  he 
does  not  know  what  he  is  doing. 

Illustrations. 

(a.)  A  can  perceive  what  is  going  on  in  his  immediate 
neighbourhood,  and  can  answer  familiar  questions,  but  has 
not  a  competent  understanding  as  to  the  nature  of  his  pro- 
perty, or  the  persons  who  are  of  kindred  to  him,  or  in  whose 
favour  it  would  be  proper  that  he  should  make  his  will.  A 
cannot  make  a  valid  will. 

(6).  A  executes  an  instrument  purporting  to  be  his  will, 
but  he  does  not  understand  the  nature  of  the  instrument  nor 
the  effect  of  its  provisions.  This  instrument  is  not  a  valid 
will. 

(c).  A  being  very  feeble  and  debilitated,  but  capable  of 
exercising  a  judgment  as  to  the  proper  mode  of  disposing  of 
his  property,  makes  a  will.  This  is  a  valid  will. 

47.     A  father,   whatever  his   age  may  be,  may  by  will 

Testamentary  appoint  a  guardian  or  guardians  for  his 
guardian.  child  during  minority. 

»  Of  this  part,  sections  46,  48  and  49  extend  to  the  wills 
of  Hindus,  Jainas,  Sikhs  and  Bhuddhists  in  the  Lower  Pro- 
vinces and  the  towns  of  Madras  and  Bombay,  Act  No.  XXI 
of  1870. 
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48.     A   will  or   any   part   of  a  will,  the 

Will  obtained  making  of  which  has  been  caused  by  fraud 
ck>nfr^rdim°or-  or  coerci°n>  or  by  such  importunity  as 
tunity!*  takes  away  the  free  agency  of  the  testator, 

is  void. 

Illustrations. 

(.a,)  A  falsely  and  knowingly  represents  to  the  testator 
that  the  testator's  only  child  is  dead,  or  that  he  has  done 
some  undutiful  act,  and  thereby  induces  the  testator  to  make 
a  will  in  his,  A's,  favour  ;  such  will  has  been  obtained  by 
fraud,  and  is  invalid. 

(b.)  A  by  fraud  and  deception  prevails  npon  the  testator 
to  bequeath  a  legacy  to  him.  The  bequest  is  void. 

(c.)  A,  being  a  prisoner  by  lawful  authority,  makes  his 
will.  The  will  is  not  invalid  by  reason  of  the  imprisonment. 

(<f.)  A  threatens  to  shoot  B,  or  to  burn  his  house,  or  to 
cause  him  to  be  arrested  on  a  criminal  charge,  unless  he 
makes  a  bequest  in  favour  of  C.  B  in  consequence  makes  a 
bequest  in  favour  of  C,  The  bequest  is  void,  the  making  of 
it  having  been  caused  by  coercion. 

(e.)  A  being  of  sufficient  intellect,  if  undisturbed  by  the 
influence  of  others,  to  make  a  will,  yet  being  so  much  under 
the  control  of  B  that  he  is  not  a  free  agent,  makes  a  will 
dictated  by  B.  It  appears  that  he  would  not  have  executed 
the  will  but  for  fear  of  B.  The  will  is  invalid. 

(/. )  A,  being  in  so  feeble  a  state  of  health  as  to  be  unable 
to  resist  importunity,  is  pressed  by  B  to  make  a  will  of  a 
certain  purport,  and  does  so  merely  to  purchase  peace,  and  in 
submission  to  B.  The  will  is  invalid. 

(y.~)  A  being  in  such  a  state  of  health  as  to  be  capable  of 
exercising  his  own  judgment  and  volition,  B  uses  urgent 
intercession  and  persuasion  with  him  to  induce  him  to  make 
a  will  of  a  certain  purport.  A,  in  consequence  of  the  inter- 
cession and  persuasion,  but  in  the  free  exercise  of  his  judg- 
ment and  volition,  makes  his  will  in  the  manner  recommended 
by  B.  The  will  is  not  rendered  invalid  by  the  intercession 
and  persuasion  of  B. 

(A.)  A  with  a  view  to  obtaining  a  legacy  from  B,  pays 
him  attention  and  flatters  him,  and  thereby  produces  in  him 
a  capricious  partiality  to  A,  B,  in  consequence  of  such 
attention  and  flattery,  makes  his  will,  by  which  he  leaves  a 
legacy  to  A.  The  bequest  is  not  rendered  invalid  by  the 
attention  and  flattery  of  A. 
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49.  A  will  is  liable  to  be  revoked  or  altered  by  the 
win  may  be  re-  maker  of  it  at  any  time  when  he  is  com- 
voked  or  altered,  petent  to  dispose  of  his  property  by  will. 


PART  VIII. 
OF  THE  EXECUTION  OF  UNPRIVILEGED  WILLS. 

50.     Every  testator,  not  being  a  soldier  employed  in  an 
Execution   of     expedition,     or  engaged  in  actual  warfare, 
unpri  v  i  i  e  g  e  d    or  a  mariner  at  sea,  must  execute  his  will 
v™*1*'  according  to  the  following  rules  : — 

First. — The  testator  shall  sign  or  shall  affix  his  mark 
to  the  will,  or  it  shall  be  signed  by  some  other  person  in 
his  presence  and  by  his  direction. 

Second. — The  signature  or  mark  of  the  testator,  or  the 
signature  of  the  person  signing  for  him,  shall  be  so  placed 
that  it  shall  appear  that  it  was  intended  thereby  to  give 
effect  to  the  writing  as  a  will. 

Third. — The  will  shall  be  attested  by  two  or  more  wit- 
nesses, each  of  whom  must  have  seen  the  testator  sign  or 
affix  his  mark  to  the  will,  or  have  seen  some  other  person 
sign  the  will  in  the  presence  and  by  the  direction  of  the 
testator,  or  have  received  from  the  testator  a  personal 
acknowledgment  of  his  signature  or  mark,  or  of  the  sig- 
nature of  such  other  person  ;  and  each  of  the  witnesses 
must  sign  the  will  in  the  presence  of  the  testator,  but  it 
shall  not  be  necessary  that  more  than  one  witness  be  pre- 
sent at  the  same  time,  and  no  particular  form  of  attesta- 
tion shall  be  necessary. 

51.  If  a  testator,  in  a  will  or  codicil  duly  attested, 
incorporation  refers  to  any  other  document  then  actually 
of  papers  by  re-  written,  as  expressing  any  part  of  his  in- 
ference, tentions,  such  document  shall  be  considered 
as  forming  a  part  of  the  will  or  codicil  in  which  it  is  refer- 
red to. 
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PART  IX. 

OF  PRIVILEGED  WILLS. 

52.    Any  soldier  being  employed  in  an  expedition, 

engaged   in  actual  warfare,  or  any  mariner 
Privileged  will.     being  ^  ^  ma^  jf  h(J  hag   completed    ^ 

age  of  eighteen  years,  dispose  of  his  property  by  a  will 
made  as  is  mentioned  in  the  fifty-third  section.  Such 
wills  are  called  privileged  wills. 

Illustrations, 

(a.)  A,  the  surgeon  of  a  regiment,  is  actually  employed  in 
an  expedition.  He  is  a  soldier  actually  employed  in  an  ex- 
pedition, and  can  make  a  privileged  will. 

(b.)  A  is  at  sea  in  a  merchant-ship,  of  which  he  is  the 
purser.  He  is  a  mariner,  and  being  at  sea  can  make  a  privileged 
will. 

(e.)  A,  a  soldier  serving  in  the  field  against  insurgents,  is 
a  soldier  engaged  ia  actual  warfare,  and  as  such  can  make  a 
privileged  will. 

(</.)  A,  a  mariner  of  a  ship  in  the  course  of  a  voyage,  is 
temporarily  on  shore  while  she  is  lying  in  harbour.  He  is, 
in  the  sense  of  the  words  used  in  this  clause,  a  mariner  at  sea, 
and  can  make  a  privileged  will. 

(e.)  A,  an  admiral  who  commands  a  naval  force,  but  who 
lives  on  shore,  and  cnly  occasionally  goes  on  board  his  ship, 
is  not  considered  as  at  sea,  and  cannot  make  a  privileged  will. 

(/".)  A,  a  mariner  serving  on  a  military  expedition,  but  not 
being  at  sea,  is  considered  as  a  soldier,  and  can  make  a  pri- 
vileged will. 

in&°  and'  Tuies        53.     Privileged  wills  may  be  in  writing, 
for'   executing,     or  may  be  made  by  word  of  mouth, 
privileged  wills. 

The  execution  of  them  shall  be  governed  by  the  f  ol- 
1  owing  rules  : — 

First. — The  will  may  be  written  wholly  by  the  testator, 
with  his  own  hand.  In  such  case  it  need  not  be  signed 
nor  attested. 

Second. — It  may  be  written  wholly  or  in  part  by  another 
person,  and  signed  by  the  testator.  In  such  case  it  need 
not  be  attested. 
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Third. — If  the  instrument  purporting  to  be  a  will  is 
written  wholly  or  in  part  by  another  person,  and  is  not 
signed  by  the  testator,  it  shall  be  considered  to  be  his 
will,  if  it  be  shown  that  it  was  written  by  the  testator's 
directions,  or  that  he  recognized  it  as  his  will. 

If  it  appear  on  the  face  of  the  instrument,  that  the 
execution  of  it  in  the  manner  intended  by  him  was  not 
completed,  the  instrument  shall  not  by  reason  of  that 
circumstance  be  invalid,  provided  that  his  non-execution 
of  it  can  be  reasonably  ascribed  to  some  cause  other  than 
the  abandonment  of  the  testamentary  intentions  expressed 
in  the  instrument. 

Fourth. — If  the  soldier  or  mariner  shall  have  written 
instructions  for  the  preparation  of  his  will,  but  shall  have 
died  before  it  could  be  prepared  and  executed,  such  in- 
structions shall  be  considered  to  constitute  his  will. 

Fifth. — If  the  soldier  or  mariner  shall,  in  the  presence 
of  two  witnesses,  have  given  verbal  instructions  for  the 
preparation  of  his  will,  and  they  shall  have  been  reduced 
into  writing  in  his  lifetime,  but  he  shall  have  died  before 
the  instrument  could  be  prepared  and  executed,  such 
instructions  shall  be  considered  to  constitute  his  will, 
although  they  may  not  have  been  reduced  into  writing  in 
his  presence,  nor  read  over  to  him. 

Sixth. — Such  soldier  or  mariner  as  aforesaid  may  make 
a  will  by  word  of  mouth  by  declaring  his  intentions 
before  two  witnesses  present  at  the  same  time. 

Seventh. — A  will  made  by  word  of  mouth  shall  be  null 
at  the  expiration  of  one  month  after  the  testator  shall 
have  ceased  to  be  entitled  to  make  a  privileged  will. 

PART  X. 

OF  THE  ATTESTATION,  REVOCATION,  ALTERATION 

AND  REVIVAL  OF  WILLS. 

54.     A  will  shall  not  be  considered  as  insufficiently  at- 
Effectof  gift    tested  by   reason   of  any    benefit  thereby 
to       attesting    given,  either  by  way  of  bequest   or  by  way 
witness.  Of  appointment,  to  any  person  attesting  it, 

or  to  his  or  her  wife  or  husband: 
20 
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but  the  bequest  or  appointment  shall  be  void  so  far  as 
concerns  the  person  so  attesting,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  either  of 
them. 

Explanation. — A  legatee  under  a  will  does  not  lose  his 
legacy  by  attesting  a  codicil  which  confirms  the  will. 

55.  No  person,  by  reason  of  interest 
disqualified  "by  in,  or  of  his  being  an  executor  of,  a  will , 
interest  or  by  is  disqualified  as  a  witness  to  prove  the 
being  executor,  execution  of  the  will  or  to  prove  the  vali- 
dity or  invalidity  thereof.0 

53.  Every"  will  shall  be  revoked  by  the  marriage  of 
Eevocation  of  tne  maker,  except  a  will  made  in  exercise 
will  by  testa-  of  a  power  of  appointment,  when  the  pro- 
tor's  marriage.  perty  over  which  the  power  of  appoint- 
ment is  exercised  would  not,  in  default  of  such  appoint- 
ment, pass  to  his  or  her  executor  or  administrator,  or  to 
the  person  entitled  in  case  of  intestacy. 

Explanation. — Where  a  man  is   invested  with  power 
Power  of  ap-    to  determine  the  disposition  of    property 
pointment    de-     of    which  he  is   not  the  owner,  he  is   said 
fined-  to  have  power  to  appoint  such  property. 

57.  No  unprivileged  will  or  codicil,  nor  any  part  there- 
Revocation  of  °f»  ™V  be  revoked  otherwise  than  by 
unprivileged  marriage,  or  by  another  will  or  codicil,  or 
will  or  codicil.  by  some  writing  declaring  an  intention  to 
revoke  the  same,  and  executed  in  the  manner  in  which  an 
unprivileged  will  is  hereinbefore  required  to  be  executed, 
or  by  the  burning,  tearing,  or  otherwise  destroying  the 
same  by  the  testator,  or  by  some  person  in  his  presence 
and  by  his  direction,  with  the  intention  of  revoking  the 
same. 

Illustrations. 

(a.)  A  has  made  an  unprivileged  will,  Afterwards  A 
makes  another  unprivileged  will  which  purports  to  revoke 
the  first.  This  is  a  revocation. 

*  This  section  and  sections  57  to  60  (both  inclusive)  extend 
to  the  wills  of  Hindus,  &c.,  in  the  Lower  Provinces  and  in 
the  towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870. 
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(6.)  A  has  made  an  unprivileged  will.  Afterwards,  A 
being  entitled  to  make  a  privileged  will,  makes  a  privileged 
will,  which  purports  to  revoke  his  unprivileged  will.  This  is 
a  revocation. 

58.  No  obliteration,   interlineation,  or  other  alteration 

made  in  any  unprivileged  will  after  the 
literaTion?  in-  execution  thereof  shall  have  any  effect, 
teriineation,  or  except  so  far  as  the  words  or  meaning  of 

^S^wm "  !he  wil1  sha11  .have  been  thereby  rendered 
illegible  or  undiscernible,  unless  such  al- 
teration shall  be  executed  in  like  manner  as  hereinbefore 
is  required  for  the  execution  of  the  will ;  save  that  the 
will,  as  so  altered,  shall  be  deemed  to  be  duly  executed 
if  the  signature  of  the  testator  and  the  subscription  of 
the  witnesses  be  made  in  the  margin  or  on  some  other  part 
of  the  will  opposite  or  near  to  such  alteration,  or  at  the 
foot  or  end  of  or  opposite  to  a  memorandum  referring  to 
such  alteration,  and  written  at  the  end  or  some  other  part 
of  the  will. 

59.  A  privileged  will   or  codicil   may  be  revoked  by 
Revocation  of    the  testator,   by  an  unprivileged  will  or 

privileged  will  codicil,  or  by  any  act  expressing  an  inten- 
tion to  revoke  it,  and  accompanied  with 
fiuch  formalities  as  would  be  sufficient  to  give  validity  to 
a  privileged  will,  or  by  the  burning,  tearing,  or  otherwise 
destroying  the  same  by  the  testator,  or  by  some  person 
in  his  presence  and  by  his  direction,  with  the  intention 
of  revoking  the  same. 

Explanation. — In  order  to  the  revocation  of  a  privileged 
will  or  codicil  by  an  act  accompanied  with  such  formalities 
as  would  be  sufficient  to  give  validity  to  a  privileged  will, 
it  is  not  necessary  that  the  testator  should  at  the  time  of 
doing  that  act  be  in  a  situation  which  entitles  him  to 
make  a  privileged  will. 

60.  No  unprivileged  will  or  codicil,  nor  any  part  there- 
Revival  of  un-    of,   which  shall  be  in  any  manner  revoked, 

privileged  will.  8hall  be  revived  otherwise  than  by  the  re- 
execution  thereof,  or  by  a  codicil  executed  in  manner 
hereinbefore  required,  and  showing  an  intention  to  revive 
the  same : 
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and   when   any  will   or   codicil  which   shall  be  partly 
Extent  of  re-     revoked,   and  afterwards  -  wholly  revoked, 
shall   be   revived,   such  revival    shall   not 
extend  to  so   much   thereof   as  shall  have 
been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the 
contrary   shall  be  shown  by  the  will  or  codicil. 


codicil  partly  re- 
voked and  after- 
wards  wholly 
revoked. 


Enquiries  to 
determine  ques- 
tions  as  to 
object  or  sub- 
ject of  will. 


PART  XL  f 

OF  THE  CONSTRUCTION  OF  WILLS. 

61.  It  is   not  necessary  that  any  technical  words  or 
Wording     of    terms  of  art  shall  be   used   in   a  will,   but 

wm-  only  that  the   wording  shall  be  such  that 

the  intentions  of  the  testator  can  be  known  therefrom. 

62.  For  the   purpose   of   determining  questions  as  to 

what  person  or  what  property  is  denoted 
by  any  words  used  in  a  will,  a  Court  must 
inquire  into  every  material  fact  relating  to 
the  persons  who  claim  to  be  interested 
under  such  will,  the  property  which  is 
claimed  as  the  subject  of  disposition,  the  circumstances 
of  the  testator  and  of  his  family,  and  into  every  fact  a 
knowledge  of  which  may  conduce  to  the  right  application 
of  the  words  which  the  testator  has  used. 

Illustrations. 

(a.)  A,  by  his  will,  bequeaths  1,000  rupees  to  his  eldest 
son,  *  or  to  his  youngest  grandchild,  or  to  his  cousin  Mary. 
A  Court  may  make  inquiry  in  order  to  ascertain  to  what 
person  the  description  in  the  will  applies. 

(6.)  A,  by  his  will,  leaves  to  B  ''his  estate  called  Black 
Acre.  "  It  may  be  necessary  to  take  evidence  in  order  to 
ascertain  what  is  the  subject-matter  of  the  bequest  ;  that  is 
to  say,  what  estate  of  the  testator's  is  called  Black  Acre. 

(c,)  A,  by  his  will,  leaves  to  B  "  the  estate  which  he  pur- 
chased of  C.  "  It  may  be  necessary  to  take  evidence  in 
order  to  ascertain  what  estate  the  testator  purchased  of  C. 

t  Of  this  Part,  sections  61  to  77  (both  inclusive),  apply  to 
the  wills  of  Hindus,  &c.,  in  the  Lower  Provinces  and  in  the 
towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870, 

*  See  Act  No.  XXI  of  1870,  sec.  6. 


SECS.  63-64.]  INDIAN   SUCCESSION  ACT.  405 

63.     Where  the  words  used  in  the  will  to  designate  or 
Misnomer   or    describe  a  legatee,   or  a  class   of  legatees, 
misdescription    sufficiently  show  what  is   meant,  an  error 
of  object.  jn  the  name  or  description  shall  not  pre- 

vent the  legacy  from  taking  effect. 

A  mistake  in  the  name  of  a  legatee   may  be  corrected 
by  a  description  of  him,  and  a  mistake  in  the   description 
of  a  legatee  may  be  corrected  by  the  name. 
Illustrations. 

(a.)  A  bequeaths  a  legacy  <;to  Thomas,  the  second  son  * 
of  his  brother  John."  The  testator  has  an  only  brother, 
named  John,  who  has  no  son  named  Thomas,  but  has  a 
second  son  whose  name  is  William.  William  shall  have  the 
legacy. 

(6.)  A  bequeaths  a  legacy  "  to  Thomas,  the  second  son  of 
his  brother  John, "  The  testator  has  an  only  brother  named 
John,  whose  first  son  is  named  Thomas,  and  whose  second  son 
is  named  William.  Thomas  shall  have  the  legacy. 

(c.)  The  testator  bequeaths  his  property  "  to  A  and  B, 
the  legitimate  children  T  of  C."  C  has  no  legitimate  child, 
but  has  two  illegitimate  children,  A  and  B.  The  bequest  to 
A  and  B  takes  effect,  although  they  are  illegitimate. 

(rf.)  The  testator  gives  his  residuary  estate  to  be  divided 
among  "his  seven  children," J  and  proceeding  to  enumerate 
them,  mentions  six  names  only.  This  omission  shall  not 
prevent  the  seventh  child  from  taking  a  share  with  the  others. 

(e.)  The  testator  having  six  grandchildren,  §  makes  a 
Bequest  to  "his  six  grandchildren,"  and  proceeding  to  mention 
them  by  their  Christian  names,  mentions  one  twice  over, 
omitting  another  altogether.  The  one  whose  name  is  not 
mentioned  shall  take  a  share  with  the  others. 

(/.)  The  testator  bequeaths  "1,000  rupees  to  each  of  the 
three  children  ||  of  A."  At  the  date  of  the  will  A  has  four 
children.  Each  of  these  four  children  shall,  if  he  survives 
the  testator,  receive  a  legacy  of  1,000  rupees. 

When  words  64.  Where  any  word  material  to  the  full 
may  bo  sup-  expression  of  the  meaning  has  been  omit- 
PUed-  ted,  it  may  be  supplied  by  the  context. 


<*  T  \  §  II  See  Act  No.  XXI  of  1870.  Sec.  6. 
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Illustration. 

The  testator  gives  a  legacy  of  "  five  hundred"  to  his 
daughter  A,  and  a  legacy  of  "five  hundred  rupees"  to  his 
daughter  B.  A  shall  take  a  legacy  of  five  hundred  rupees. 

65.  If  the  thing  which  the  testator  intended    to  be- 

queath can  be  sufficiently  identified  from 
er?oneouS0part°i-  the  description  of  it  given  in  the  will, 
cuiars  in  des-  but  some  parts  of  the  description  do  not  ap- 
s  V'  'ct  *  °  n  ° f  Pty'  suck  Parts  °^  tne  description  shall  be 

rejected  as  erroneous,  and  the  bequest 
shall  take  effect. 

Illustrations. 

(a.)  A  bequeaths  to  B  "his  marsh-lands  lying  in  L,  and  in 
the  occupation  of  X,"  The  testator  had  marsh -lands  lying 
in  L,  but  had  no  marsh-lands  in  the  occupation  of  X.  The 
words  "in  the  occupation  of  X"  shall  be  rejected  as  erroneous, 
and  the  marsh-lands  of  the  testator  lying  in  L  shall  pass  by 
the  bequest, 

(6.)  The  testator  bequeaths  to  A  '-his  zamindari  of 
Rampur."  He  had  an  estate  at  Rampur,  but  it  was  a  taluq 
and  not  a  zamindari.  The  taluq  passes  by  this  bequest. 

66.  If  the  will   mentions     several    circumstances   as 
When  part  of     descriptive  of  the  thing  which  the  testator 

description  may  intends  to  bequeath,  and  there  is  any  pro- 
not  be  rejected  perty  of  his  in  respect  of  which  all  those 
circumstances  exist,  the  bequest  shall  be 
considered  as  limited  to  such  property,  and  it  shall  not  be 
lawful  to  reject  any  part  of  the  description  as  erroneous, 
because  the  testator  had  other  property  to  which  such 
part  of  the  description  does  not  apply. 

Explanation. — In  judging  whether  a  case  falls  within 
the  meaning  of  this  section,  any  words  which  would  be 
liable  to  rejection  under  the  sixty-fifth  section  are  to  be 
considered  as  struck  out  of  the  will. 

Illustrations. 

(a.)  A  bequeaths  to  B  •*  his  marsh-lands  lying  in  L,  and  in 
the  occupation  of  X."  The  testator  had  marsh-lands  lying 
in  L,  some  of  which  were  in  the  occupation  of  X,  and  some 
not  in  the  occupation  of  X.  The  bequest  shall  be  considered 
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as  limited  to  such  of  the  testator's  marsh-lands  lying  in  L, 
as  were  in  the  occupation  of  X. 

(6.)  A  bequeaths  to  B  '"his  marsh-lands  lying  in  L,  and  in 
the  Occupation  of  X,  comprising  1,000  bighas  of  land."  The 
testator  had  marsh-lands  lying  in  L,  some  of  which  were  in 
the  occupation  of  X,  and  some  not  in  the  occupation  of  X. 
The  measurement  is  wholly  inapplicable  to  the  marsh-lands 
of  either  class,  or  to  the  whole  taken  together.  The  measure- 
ment shall  be  considered  as  struck  out  of  the  will,  and  such 
of  the  testator's  marsh-lands  lying  in  L,  as  were  in  the  occupa- 
tion of  X,  shall  alone  pass  by  the  bequest, 

67.     Where  the  words  of  the  will  are  unambiguous,  but 
it  is  found  by  extrinsic  evidence  that  they 
dencenadmislil    ^mii  of  applications,   one  only  of  which 
bie  in  case  o  f    can  have  been  intended  by  the  testator, 
latent    ambi-    extrinsic  evidence   may  be  taken  to  show 
which  of  these  applications  was  intended. 
Illustrations. 

(a,)  A  man  having  two  cousins  of  the  name  of  Mary, 
bequeaths  a  sum  of  money  to  ''his  cousin  Mary."  It  appears 
that  there  are  two  persons,  each  answering  the  description  in 
the  will.  That  description,  therefore,  admits  of  two  applica- 
tions, only  one  of  which  can  have  been  intended  by  the 
testator.  Evidence  is  admissible  to  show  which  of  the  two 
applications  was  intended. 

(6.)  A,  by  his  will,  leaves  to  B  "his  estate  called  Sultanpur 
Khurd."  It  turns  out  that  he  had  two  estates  called  Sultan- 
pur  Khurd,  Evidence  is  admissible  to  show  which  estate 
was  intended. 

Extrinsic  eyi-        fig.    Where  there  is  an  ambiguity  or 

dence   rnadmis-      j    n   •  ,-\        «»  e   ,1          -11 

sibie  in  cases  of  deficiency  on  the  face  of  the  will,  no  ex- 
patent  ambi-  trinsic  evidence  as  to  the  intentions  of  the 
In?/  or  defici'  testator  shall  be  admitted. 

Illustrations. 

(a.)  A  man  has  an  aunt  Caroline  and  a  cousin  Mary,  and 
has  no  aunt  of  the  name  of  Mary.  By  his  will  he  bequeaths 
1,000  rupees  to  "his  aunt  Caroline"  and  1,000  rupees  to  "his 
cousin  Mary,"  and  afterwards  bequeaths  2,000  rupees  to  "  his 
before-mentioned  aunt  Mary."  There  is  no  person  to  whom 
the  description  given  in  the  will  can  apply,  and  evidence  is 
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not  admissible  to  show  who  was  meant  by  "  his  before-men- 
tioned aunt  Mary."  The  bequest  is  therefore  void  for  un- 
certainty under  the  seventy-sixth  section, 

(&.)  A  bequeaths  1 .000  rupees  to  , 

leaving  a  blank  for  the  name  of  the  legatee.  Evidence  is 
not  admissible  to  show  what  name  the  testator  intended  to 
insert. 

(c.)  A  bequeaths  to  B  rupees,  or  "  his 

estate  of  ."  Evidence  is  not  admissible  to  show 

what  sum  or  what  estate  the  testator  intended  to  insert. 

69.  The   meaning  of  any  clause  in  a  will  is  to  be  col- 
Meaning    o  f    lected  from  the  entire  instrument,   and   all 

clause  to  be  col-    its  parts  are  to  be  construed  with  reference 

™'     tO  each  °tlie1'  '  ancl  f  OF  tllis  PurPose  a  cocn'' 
cil  is  to  be  considered  as  part  of  the  will. 

Illustrations. 

(a.)  The  testator  gives  to  B  a  specific  fund  or  property  at 
the  death  of  A,  and  by  a  subsequent  clause  gives  the  whole 
of  his  property  to  A.  The  effect  of  the  several  clauses  taken 
together  is  to  vest  the  specific  fund  or  property  in  A  for  life, 
and  after  his  decease  in  B  ;  it  appearing  from  the  bequest  to 
B  that  the  testator  meant  to  use  in  a  restricted  sense  the 
words  in  which  he  describes  what  he  gives  to  A. 

(6.)  Where  a  testator,  having  an  estate  one  part  of  which 
is  called  Black  Acre,  bequeaths  the  whole  of  his  estate  to  A, 
and  in  another  part  of  his  will  bequeaths  Black  Acre  to  B, 
the  latter  bequest  is  to  be  read  as  an  exception  out  of  the  first, 
as  if  he  had  said,  "I  give  Black  Acre  to  B,  and  all  the  rest 
of  my  estate  to  A." 

70.  General   words   may  be  understood  in  a  restricted 
When    words     sense  where  it  may  be  collected   from   the 

may  be  under-  will  that  the  testator  meant  to  use  them 
stoud  in  r  e  s-  jn  a  restricted  sense  ;  and  words  may  be 
and^wheTin'  understood  in  a  wider  sense  than  that 
sense  wider  which  they  usually  bear,  where  it  may  be 
than  usual.  collected  from  the  other  words  of  the  will 

that  the  testator  meant  to  use  them  in  such  wider  sense. 

Illustrations. 

(a.)  A  testator  gives  to  A  "his  farm  in  the  occupation  of 
B/'  and  to  C  "all  his  marsh-lands  in  L,"  Part  of  the  farm 
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in  the  occupation  of  B  consists  of  marsh-lands  in  L,  and  the 
testator  also  has  other  marsh-lands  in  L.  The  general  words, 
"all  his  marsh-lands  in  L,"  are  restricted  by  the  gift  to  A. 
A  takes  the  whole  of  the  farm  in  the  occupation  of  B,  including 
that  portion  of  the  farm  which  consists  of  marsh-lands  in  L. 

(6.)  The  testator  (a  sailor  ou  ship-board)  bequeathed  to 
his  mother  his  gold  ring,  buttons,  and  chest  of  clothes,  and 
to  his  friend  A  (a  shipmate)  hia  red  box,  clasp-knife,  and  all 
things  not  before  bequeathed.  The  testator's  share  in  a  house 
does  not  pass  to  A  under  this  bequest. 

(c.)  A,  by  his  will,  bequeathed  to  B  all  his  household  fur- 
niture, plate,  linen,  china,  books,  pictures,  and  all  other  goods 
of  whatever  kind  ;  and  afterwards  bequeathed  to  B  a  specified 
part  of  his  property.  Under  the  first  bequest,  B  is  entitled 
only  to  such  articles  of  the  testator's  as  are  of  the  same 
nature  with  the  articles  therein  enumerated. 

Which  of  two        71 .     Where   a  clause  is   susceptible  of 
possible    con-    two  meanings,   according  to  one  of  which 
ifc   nas   80me   effect'   and  according  to  the 
other  it  can  have  none,  the  former  is  to  be 
preferred. 

72.  No   part  of  a  will  is  to  be  rejected 
jectedfif  'it  can     as  destitute  of  meaning  if  it  is  possible  to 
b  e    reasonably    put  a  reasonable  construction  upon  it. 

construed. 

73.  If    the   same  words   occur  in  dif- 

ferent  parts  of  the  same  will>  thev  must  be 

ed  in  different    taken  to  have  been  used  everywhere  in  the 
parts  of  will.        same  sense,  unless  there  appears  an  inten- 
tion to  the  contrary. 

74.  The  intention  of  the  testator  is  not 
tento^To8  b°e     to  be  set  aside  because  it  cannot  take  effect 
effectuated   as     to  the  full  extent,  but  effect  is  to  be  given 

far  as  possible.       to  jt  as  f  ar  as  possible. 
Illustration. 

The  testator  by  a  will  made  on  his  death-bed  bequeathed  all 
his  property  to  C  D  f  or  life,  and  after  his  decease  to  a  certain 
hospital.  The  '.intention  of  the  testator  cannot  take  effect  to 
its  full  extent,  because  the  gift  to  the  hospital  is  void  under 
the  hundred  and  fifth  section,  but  it  shall  take  effect  BO  far  as 
regards  the  gift  to  C  D. 
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The  last  of  two         75.     Where  two  clauses  or  gifts  in  a  will 
inconsistent     are   irreconcileable,    so  that   they    cannot 
clauses  prevails.     possibly   stand  together,  the  last  shall  pre- 
vail. 

Illustrations. 

(a.)  The  testator  by  the  first  clause  of  his  will  leaves  his 
estate  of  Ramnagar  "'to  A,"  and  by  the  last  clause  of  his  will 
leaves  it  "  to  B  and  not  to  A."  B  shall  have  it. 

(6.)  If  a  man  at  the  commencement  of  his  will  gives  his 
house  to  A,  and  at  the  close  of  it  directs  that  his  house  shall 
be  sold  and  the  proceeds  invested  for  the  benefit  of  B,  the 
latter  disposition  shall  prevail. 

Will  or  bequest  76-  4  .wil1. or  ^^  not  expressive  of 
void  for  uncer-  any  definite  intention  is  void  for  uncer- 
tainty, tainty. 

Illustration. 

If  a  testator  says — "  I  bequeath  goods  to  A  ;"  or  "  I  be- 
queath to  A  ;"'  or  "I  leave  to  A  all  the  goods  mentioned  in  a 
schedule,"  and  no  schedule  is  found  ;  or  "I  bequeath  'money,' 
'wheat,'  'oil,'  "  or  the  like,  without  saying  how  much,  this  is 
void, 

77.  The  description  contained  in  a 
*SS$*SS3i*  will>of  property  the  subject  of  gift,  shall, 
toproperty  unless  a  contrary  intention  appear  by  the 

Sri*  tionntt  tes-  wil1'  be  deemed  to  ref  er  to  and  comprise 
tator's  death.  ""  the  property  answering  that  description  at 

the  death  of  the  testator. 
78.    Unless  a  contrary  intention   shall  appear  by  the 

will,  a  bequest  of  the  estate  of  the  testator 
pointment  ex-  sna^  ^e  construed  to  include  any  property 
ecuted  by  which  he  may  have  power  to  appoint  by 

gueste  r  * 1  be~  w^  to  any  object  ne  mav  think  proper, 
and  shall  operate  as  an  execution  of  such 
power  , 

and  a  bequest  of  property  described  in  a  general  manner 
shall  be  construed  to  include  any  property  to  which  such 
description  may  extend,  which  he  may  have  power  to 
appoint  by  will  to  any  object  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power. 
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79.  Where  property  is  bequeathed  to  or  for  the  benefit 
i     li  d      'f      °"^  8U       °^  certain  objects  as  a  specified 

to  ^objects  glof  person  shall  appoint,  or  for  the  benefit  of 
wer  in  de-  certain  objects  in  such  proportions  as  a 
appoint"  specified  person  shall  appoint ;  and  the  will 
does  not  provide  for  the  event  of  no 
appointment  being  made  ;  if  the  power  given  by  the  will 
be  not  exercised,  the  property  belongs  to  all  the  objects 
of  the  power  in  equal  shares. 

Illustration. 

A,  by  his  will,  bequeaths  a  fund  to  his  wife  for  her  life, 
and  directs  that  at  her  death  it  shall  be  divided  among  his 
children  in  such  proportions  as  she  shall  appoint.  The  widow 
dies  without  having  made  any  appointment.  The  fund  shall 
be  divided  equally  among  the  children. 

80.  Where  a   bequest  is  made    to  the  "  heirs, "    or 
Bequest  to     " right  heirs,  "  or   "  relations,  "  or  "  nearest 
"  heirs, "    &c.,     relations,  "  or  "  family, "  or   "  kindred,  "  or 
plrson^hou?     "nearest    of  kin,"   or   « next-of-km,'\  of 
qualifying    a  particular  person,  without  any  qualifying 
terms.  terms,   and  the  class  so  designated  forms 
the  direct  and  independent  object   of   the  bequest,  the 
property  bequeathed  shall  be   distributed  as  if  it  had  be- 
longed to  such  person,  and  he  had  died  intestate  in  respect 
of    it,    leaving    assets    for  the  payment  of  his  debts 
independently  of  such  property. 

Illustrations. 

(a.)  A  leaves  his  property  <4  to  his  own  nearest  relations." 
The  property  goes  to  those  who  would  be  entitled  to  it  if  A 
had  died  intestate,  leaving  assets  for  the  payment  of  his 
debts  independently  of  such  property. 

(6.)  A  bequeaths  10,000  rupees  "to  B  for  his  life,  and 
after  the  death  of  B,  to  his  own  right  heirs,"  The  legacy 
after  B's  death  belongs  to  those  who  would  be  entitled  to  it 
if  it  had  formed  part  of  A's  unbequeathed  property. 

(c.)  A  leaves  his  property  to  B  ;  but  if  B  dies  before  him, 
to  B's  next-of-kin  :  B  dies  before  A  ;  the  property  devolves 
as  if  it  had  belonged  to  B,  and  he  had  died  intestate,  leaving 
assets  for  the  payment  of  his  debts  independently  of  such 
property, 
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(rf.)  A  leaves  10,000  rupees  ' 'to  B  for  his  life,  and  after 
his  decease,  to  the  heirs  of  C."  The  legacy  goes  as  if  it  had 
belonged  to  C,  and  he  had  died  intestate,  leaving  assets  for 
the  payment  of  his  debts  independently  of  the  legacy. 

81,     Where  a  bequest  is  made  to  the  "representatives,  " 
Bequest  to  "  re-     or  "  legal   representatives,"   or   "personal 
presentatives,  "     representatives,  "or   "  executors   or  admi- 
&c.,    of    parti-    nistrators"   of   a  particular  person,  and  the 
class   so   designated   forms  the  direct  and 
independent  object  of  the  bequest,  the  property  bequeath- 
ed shall  be  distributed  as  if  it  had  belonged  to  such  person, 
and  he  had  died  intestate  in  respect  of  it. 
Illustration. 

A  bequest  is  made  to  the  "legal  representatives "  of  A. 
A  has  died  intestate  and  insolvent.  B  is  his  administrator. 
B  is  entitled  to  receive  the  legacy,  and  shall  apply  it  in  the 
first  place  to  the  discharge  of  such  part  of  A's  debts  as  may 
remain  unpaid  :  if  there  be  any  surplus,  B  shall  pay  it  to  those 
persons  who  at  A's  death  would  have  been  entitled  to  receive 
any  property  of  A's  which  might  remain  after  payment  of  his 
debts,  or  to  the  representatives  of  such  persons. 

82.  Where   property  is  bequeathed  to  any  person,  he 

is   entitled  to  the  whole   interest   of  the 
testator  therein,  unless  it  appears  from  the 
limitation.  will   that   only   a   restricted  interest    was 

intended  for  him.  ° 

83.  Where  property  is  bequeathed  to  a  person,  with  a, 
Bequest  in     bequest  in  the  alternative  to  another  person 
alternative.  or  to   a  class  of  persons  ;    if  a  contrary 
intention   does   not   appear  by   the  will,  the  legatee  first 
named  shall  be  entitled  to  the   legacy,   if  he   be   alive   at 
the   time   when   it   takes   effect ;  but  if  he  be  then  dead, 
the  person  or  class  of  persons  named  in  the  second  branch 
of  the  alternative  shall  take  the  legacy. 

Illustrations . 

(a.)  A  bequest  is  made  to  A  or  to  B.  A  survives  the 
testator.  B  takes  nothing. 

*  This  section,  and  sections  83  and  85,  apply  to  the  wills 
of  Hindus,  &c.,  in  the  Lower  Provinces  and  in  the  towns  of 
Madras  and  Bombay,  Act  No.  XXI  of  1870. 
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C&.)  A  bequest  is  made  to  A  or  to  B.  A  dies  after  the 
date  of  the  will,  and  before  the  testator.  The  legacy  goes  to  B, 

(c,)  A  bequest  is  made  to  A  or  to  B.  A  is  dead  at  the 
date  of  the  will.  The  legacy  goes  to  B. 

(d.)  Property  is  bequeathed  to  A  or  his  heirs.  A  survives 
the  testator.  A  takes  the  property  absolutely, 

(e.)  Property  is  bequeathed  to  A  or  his  nearest  of  kin.  A 
dies  in  the  lifetime  of  the  testator.  Upon  the  death  of  the 
testator,  the  bequest  to  A's  nearst  of  kin  takes  effect. 

(/.)  Property  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B  or  his  heirs.  A  and  B  survive  the  testator.  B 
dies  in  A 's  lifetime.  Upon  A's  death  the  bequest  to  the  heirs 
of.  B  takes  effect. 

($0  Property  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B  or  his  heirs.  B  dies  in  the  testator's  lifetime. 
A  survives  the  testator.  Upon  A's  death  the  bequest  to  the 
heirs  of  B  takes  effect, 

84.  Where  property  is  bequeathed  to  a  person,  and 
words  are  added  which  describe  a  class  of 
Sribing r  a  persons,  but  do  not  denote  them  as  direct 
class  added  to  objects  of  a  distinct  and  independent  gift, 
^Irsof  t0  a  such  Person  is  entitled  to  the  whole  in- 
terest of  the  testator  therein,  unless  a 
contrary  intention  appears  by  the  will. 

Illustrations. 

(a.)    A  bequest  is  made — 

to  A  and  his  children, 
to  A  and  his  children  by  his  present  wife, 
to  A  and  his  heirs, 
to  A  and  the  heirs  of  his  body, 
to  A  and  the  heirs  male  of  his  body, 
to  A  and  the  heirs  female  of  his  body, 
to  A  and  his  issue, 
to  A  and  his  family, 
to  A  and  his  descendants, 
to  A  and  his  representatives, 
to  A  and  his  personal  representatives, 
to  A,  his  executors  and  administrators. 
In  each  of  these  cases,  A  takes  the  whole  interest  which  the 

testator  had  in  the  property. 

(6.)    A  bequest  is  made  to  A  and  his  brothers.    A  and  his 

brothers  are  jointly  entitled  to  the  legacy. 
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(c,)  A  bequest  is  made  to  A  for  life,  and  after  his  death  to 
his  issue.  At  the  death  of  A  the  property  belongs  in  equal 
shares  to  all  persons  who  shall  then  answer  the  description  of 
issue  of  A. 

85,  Where  a  bequest  is  made  to  a  class 

Bequest  to  clan     Q£    pers0ns     under    ft    general    description 

under    general    only,  no  one  to  whom  the  words  of  the  des- 

on1yCriptl0n    c"pti°n  are  not  m   tneir  ordinary   sense 
applicable  shall  take  the  legacy. 

86.  The  word    "children"    in   a  will 
Construction            ,.  .  ..        ,     ,  ..  .       . 

of  terms.  applies   only  to   lineal  descendants  m  the 

first  degree  ; 

the  word  "  grandchildren  "  applies  only  to  lineal  des- 
cendants in  the  second  degree  of  the  person  whose 
"children,  "  or  "grandchildren,  "  are  spoken  of  ; 

the  words  "  nephews  "  and  "nieces  "  apply  only  to  chil- 
dren of  brothers  or  sisters  ; 

the  words  "cousins"  or  " first  cousins, "  or  " cousins- 
german  "  apply  only  to  children  of  brothers  or  of  sisters 
of  the  father  or  mother  of  the  person  whose  "  cousins,  " 
or  "  first  cousins, "  or  "  cousins-german,  "  are  spoken  of  ; 

the  words  "  first  cousins  once  removed  "  apply  only  to 
children  of  cousins-german,  or  to  cousins-german  of  a 
parent,  of  the  person  whose  "first  cousins  once  removed  >: 
are  spoken  of ; 

the  words  <{  second  cousins  "  apply  only  to  grandchildren 
of  brothers  or  of  sisters  of  the  grandfather  or  grand- 
mother of  the  person  whose  "  second  cousins  "  are  spoken 
of; 

the  words  "issue"  and  "descendants"  apply  to  all 
lineal  descendants  whatever  of  the  person  whose  "  issue  " 
or  "  descendants  "  are  spoken  of. 

Words  expressive  of  collateral  relationship  apply  alike 
to  relatives  of  full  and  of  half  blood. 

All  words  expressive  of  relationship  apply  to  a  child 
in  the  womb  who  is  afterwards  born  alive. 
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87*  In  the  absence  of  any  intimation  to  the  contrary 
Words  express-  in  the  will,  the  term  "child,"  "son,"  or 
ing  relationship  "daughter,"  or  any  word  which  expresses 
iStimate  ?eia^  relationsniP>  is  to  be  understood  as  denot- 
tives.or,  failing  ing  only  a  legitimate  relative,  or  where 
such,  relatives  there  is  no  such  legitimate  relative,  a 
mate  Person  who  has  acquired,  at  the  date  of  the 

will,  the  reputation  of  being  such  relative. 

Illustrations. 

(a.)  A,  having  three  children,  B,  C  and  D,  of  whom  B  and 
C  are  legitimate  and  D  is  illegitimate,  leaves  his  property  to 
be  equally  divided  among  "his  children."  The  property 
belongs  to  B  and  C  in  equal  shares,  to  the  exclusion  of  D. 

f  6.)  A,  having  a  niece  of  illegitimate  birth,  who  has  acquired 
the  reputation  of  being  his  niece,  and  having  no  legitimate 
niece,  bequeaths  a  sum  of  money  to  his  niece.  The  illegi- 
timate niece  is  entitled  to  the  legacy, 

(c.)  A,  having  in  his  will  enumerated  his  children,  and 
named  as  one  of  them  B,  who  is  illegitimate,  leaves  a  legacy 
to  "his  said  children."  B  will  take  a  share  in  the  legacy 
along  with  the  legitimate  children. 

(d.)  A  leaves  a  legacy  to  the  "children  of  B."  B  is  dead, 
and  has  left  none  but  illegitimate  children.  All  those  who 
had,  at  the  date  of  the  will,  acquired  the  reputation  of  being 
the  children  of  B  are  objects  of  the  gift. 

(e.)  A  bequeathed  a  legacy  to  "the  children  of  B."  B  never 
had  any  legitimate  child.  C  and  D  had,  at  the  date  of  the 
will,  acquired  the  reputation  of  being  children  of  B.  After 
the  date  of  the  will,  and  before  the  death  of  the  testator,  E  and 
F  were  born,  and  acquired  the  reputation  of  being  children 
of  B.  Only  C  and  D  are  objects  of  the  bequest. 

(/.)  A  makes  a  bequest  in  favour  of  his  child  by  a  certain 
woman,  not  his  wife.  B  had  acquired,  at  the  date  of  the  will, 
the  reputation  of  being  the  child  of  A  by  the  woman  designated. 
B  takes  the  legacy. 

(0.)  A  makes  a  bequest  in  favour  of  his  child  to  be  born 
of  a  woman,  who  never  becomes  his  wife.  The  bequest  is  void. 

(A.)  A  makes  a  bequest  in  favour  of  the  child  of  which  a 
certain  woman,  not  married  to  him,  is  pregnant,  The  bequest 
ia  valid. 
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88.  Where  a  will  purports  to  make  two  bequests  to 
Rules  of  con-  tlie  8ame  person,  and  a  question  arises 
struction  where  whether  the  testator  intended  to  make  the 
make^two11^  second  bequest  instead  of  or  in  addition  to 
qifests  to°same  the  first ;  if  there  is  nothing  in  the  will  to 
person.  show  what  he  intended,  the  following  rules 

shall  prevail  in  determining  the  construction  to  be  put 
upon  the  will : — 

First. — If  the  same  specific  thing  is  bequeathed  twice 
to  the  same  legatee  in  the  same  will,  or  in  the  will  and 
again  in  a  codicil,  he  is  entitled  to  receive  that  specific 
thing  only. 

Second. — Where  one  and  the  same  will  or  one  and  the 
same  codicil  purports  to  make,  in  two  places,  a  bequest  to 
the  same  person  of  the  same  quantity  or  amount  of  any 
thing,  he  shall  be  entitled  to  one  such  legacy  only. 

Third. — Where  two  legacies  of  unequal  amount  are 
given  to  the  same  person  in  the  same  will,  or  in  the  same 
codicil,  the  legatee  is  entitled  to  both. 

Fourth. — Where  two  legacies,  whether  equal  or  unequal 
in  amount,  are  given  to  the  same  legatee,  one  by  a  will 
and  the  other  by  a  codicil,  or  each  by  a  different  codicil, 
the  legatee  is  entitled  to  both  legacies. 

Explanation. — In  the  four  last  rules,  the  word  "  will" 
does  not  include  a  codicil. 

Illustrations. 

(a,)  A  having  ten  shares,  and  no  more,  in  the  Bank  of 
Bengal,  made  his  will,  which  contains  near  its  commencement 
the  words  "I  bequeath  my  ten  shares  in  the  Bank  of  Bengal 
to  B,"  After  other  bequests,  the  will  concludes  with  the 
words  "and  I  bequeath  my  ten  shares  in  the  Bank  of  Bengal 
to  B."  B  is  entitled  simply  to  receive  A's  ten  shares  in 
the  Bank  of  Bengal. 

(b  )  A  having  oae  diamond-ring,  which  was  given  him  by 
B,  bequeathed  to  C  the  diamond-ring  which  was  given  him  by 
B.  A  afterwards  made  a  codicil  to  his  will,  and  thereby, 
after  giving  other  legacies,  he  bequeathed  to  C  the  diamond- 
ring  which  was  given  him  by  B.  C  can  claim  nothing  except 
the  diamond- ring  which  was  given  to  A  by  B, 

(c.)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000 
rupees,  and  afterwards,  in  the  same  will,  repeats  the  bequest 
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in  the  same  words.    B  is  entitled  to  one  legacy  of  6,000 
rupees  only. 

(<*,)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000 
rupees,  and  afterwards,  by  the  same  will,  bequeaths  to  B  the 
sum  of  6,000  rupees,  B  is  entitled  to  11,000  rupees. 

(e.)  A,  by  his  will,  bequeaths  to  B  5,000  rupees,  and  by  a 
codicil  to  the  will  he  bequeaths  to  him  5,000  rupees.  B  ia 
entitled  to  receive  10,000  rupees, 

(/".)  A,  by  one  codicil  to  his  will,  bequeaths  to  B  5,000 
rupees,  and  by  another  codicil,  bequeaths  to  him  6,000  rupees, 
B  is  entitled  to  receive  1 1,000  rupees. 

(g.)  A,  by  his  will,  bequeaths  * '  500  rupees  to  B  because 
she  was  his  nurse,"  and  in  another  part  of  the  will  bequeaths 
500  rupees  to  B  "  because  she  went  to  England  with  his 
children."  B  is  entitled  to  receive  1,000  rupees. 

(A.)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees, 
and  also,  in  another  part  of  the  will,  an  annuity  of  400  rupees, 
B  is  entitled  to  both  legacies. 

(i.)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees, 
and  also  bequeaths  to  him  the  sum  of  5,000  rupees  if  he  shall 
attain  the  age  of  18.  B  is  entitled  absolutely  to  one  sum  of 
5,000  rupees,  and  takes  a  contingent  interest  in  another  sum 
of  5,000  rupees.  * 

89.    A  residuary  legatee  may  be   constituted  by  any 

Constitution  of    words  that  show  an  intention  on  the  part 

residuary      of  the  testator  that  the  person  designated 

legatee.  Bna]l  take  the  surplus  or  residue   of  his 

property. 

Illustrations. 

(a.)  A  makes  her  will,  consisting  of  several  testamentary 
papers,  in  one  of  which  are  contained  the  following  words  :— 
"I  think  there  will  be  something  left,  after  all  funeral 
expenses,  &c.,  to  give  to  B,  now  at  school,  towards  equipping 
him  to  any  profession  he  may  hereafter  be  appointed  to."  B 
is  constituted  residuary  legatee. 

(b. )  A  makes  his  will,  with  the  following  passage  at  the  end 
of  it  : — "I  believe  there  will  be  found  sufficient  in  my 
banker's  hands  to  defray  and  discharge  my  debts,  which 

*  This  section,  and  sections  89  to  103  (both  inclusive), 
apply  to  the  wills  of  Hindus,  &c.,  in  the  Lower  Provinces  and 
in  the  towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870, 
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I  hereby  desire  B  to  do,  and  keep  the  residue  for  her 
use  and  pleasure."    B  is  constituted  the  residuary  legatee. 

(c.)    A    bequeaths  all  his  property  to   B,  except  certaii 
stocks  and  funds,  which  he  bequeaths  to  C.    B  is  the  r€ 
duary  legatee, 

90.  Under  a  residuary  bequest,  the  legatee   is  entitlec 
property  to     to  all  property  belonging  to  the  testate 
which  residuary    at  the  time  of  his  death,  of  which  he   hi 
legatee  entitled.     n0£  made  any  other  testamentary  dispos 
tion  which  is  capable  of  taking  effect. 

Illustration. 

A  by  his  will  bequeaths  certain  legacies,  one  of  which  is 
void  under  the  hundred  and  fifth  section  and  another  lapse) 
by  the  death  of  the  legatee.  He  bequeaths  the  residue  of 
his  property  to  B.  After  the  date  of  his  will,  A  purchases 
a  zamindari,  which  belongs  to  him  at  the  time  of  his  death. 
B  is  entitled  to  the  two  legacies  and  the  zamindari  as  part 
the  residue. 

91.  If  a  legacy  be  given  in  general  terms,  withoul 
Time  of  vest-    specifying  the  time  when  it  is  to  be  paid, 

ing  of  legacy  in  the  legatee  has  a  vested  interest  in  it  fron 
general  terms.  the  day  of  the  death  of  the  testator,  am 
if  he  dies  without  having  received  it,  it  shall  pass  to  his 
representatives. 

92.  If  the  legatee  does  not  survive   the  testator,  the 
In  what  case    legacy  cannot  take  effect,  but  shall  lapse 

legacy  lapses.  and  form  part  of  the  residue  of  the  testa- 
tor's property,  unless  it  appear  by  the  will  that  the  tes- 
tator intended  that  it  should  go  to  some  other  person. 

In  order  to  entitle  the  representatives  of  the  legatee 
to  receive  the  legacy,  it  must  be  proved  that  he  survived 
the  testator. 

Illustrations. 

(a.)  The  testator  bequeaths  to  B  k<500  rupees  which  B 
owes  him."  B  dies  before  the  testator  ;  the  legacy  lapses. 

(6.)  A  bequest  is  made  to  A  and  his  children,  t  A  dies 
before  the  testator  or  happens  to  be  dead  when  the  will  is 
made.  The  legacy  to  A  and  his  children  lapses. 

f  See  Act  No.  XXI  of  1870,  sec.  6. 
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(c.)  A  legacy  is  given  to  A,  and  in  case  of  his  dying 
before  the  testator,  to  B.  A  dies  before  the  testator.  The 
legacy  goes  to  B. 

(d.  )  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after 
his  death  to  B.  A  dies  in  the  lifetime  of  the  testator  ;  B 
survives  the  testator.  The  bequest  to  B  takes  effect, 

(e  )  A  sum  of  money  is  bequeathed  to  A  on  his  complet- 
ing his  eighteenth  year,  and  in  case  he  should  die  before  he 
completes  his  eighteenth  year,  to  B.  A  completes  his  eight- 
eenth year,  and  dies  in  the  lifetime  of  the  testator.  The 
legacy  to  A  lapses,  and  the  bequest  to  B  does  not  take  effect. 

(/•)  The  testator  and  the  legatee  perished  in  the  same 
shipwreck.  There  is  no  evidence  to  show  which  died  first. 
The  legacy  will  lapse. 


93-     If  a  legacy  be  given  to  two  persons 
of  two  joint  le-    jointly,    and   one  of  them   die  before  the 
testator>  the  other  legatee  takes  the  whole. 


Illustration. 

The  legacy  is  simply  to  A  and  B.  A  dies  before  the  tes- 
tator. B  takes  the  legacy. 

94.     But  where  a  legacy  is  given  to   legatees  in  words 

which  show  that  the    testator    intended 

JSta^tSta!    to  give  them  distinct  shares  of  it,  then  if 

tor's   intention    any  legatee  die   before   the    testator,    so 

i&are?  distinct    much  of  the  legacy  as  was  intended  for 

him  shall  fall  into  the  residue   of  the  tes- 

tator's property. 

Illustration. 

A  sum  of  money  is  bequeathed  to  A,  B  and  C,  to  be  equal- 
ly divided  among  them.  A  dies  before  the  testator.  B  and 
C  shall  only  take  so  much  as  they  would  have  had  if  A  had 
survived  the  testator, 

95.     Where  the  share  that  lapses  is   a 
Part  of    tne  general  residue    bequeathed 

«**         T.-I  •-1*1,1  i-ii  i* 

undisposed  of.      by  the  will,  that  share  shall  go   as  undis- 
posed of. 

Illustration. 

The  testator  bequeaths  the  residue  of  his  estate  to  A,  B 
and  C,  to  be  equally  divided  between  them.  A  dies 
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When  bequest 
to  testa  tor's 
child  or  lineal 
descendant  does 
not  lapse  on  his 
death  in  testa- 
tor's lifetime. 


before  the  testator.     His  one-third  of  the  residue  goes 

undisposed  of. 

96.  Where  a  bequest  shall  have  been  made  to  an] 
child0  or  other  lineal  descendant  of  the 
testator,  and  the  legatee  shall  die  in  the 
lifetime  of  the  testator,  but  any  lineal  des- 
cendant of  his  shall  survive  the  testator, 
the  bequest  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  the  legatee  had 

happened  immediately  after  the  death   of    the   testator, 

unless  a  contrary  intention  shall  appear  by  the  will. 

Illustration. 

A  makes  his  will,  by  which  he    bequeaths  a  sum  of  money 
to  his  son  f  B  for  his  own  absolute  use  and   benefit,     B  die 
before  A,  leaving  a  son  C  who  survives  A,   and  having  mad« 
his  will  whereby  he  bequeaths  all  his  property  to  his  wido\ 
D.    The  money  goes  to  D. 

97.  Where  a  bequest  is  made  to   one 
person  for  the  benefit   of   another,  the  le- 
gacy does  not  lapse  by  the  death,  in  the 
testator's  lifetime,  of  the  person  to  whoi 
the  bequest  is  made. 

98.  Where  a  bequest  is  made  simply 

a  described  class  of  persons,  the  thing  be- 
queathed shall  go  only  to  such  as  shall  be 
alive  at  the  testator's  death. 
Exception. — If  property  is  bequeathed  to  a  class  of  per- 
sons described  as  standing  in  a  particular  degree  of 
kindred  to  a  specified  individual,  but  their  possession  of 
it  is  deferred  until  a  time  later  than  the  death  of  the  testa- 
tor, by  reason  of  a  prior  bequest  or  otherwise,  the  pro- 
perty shall  at  that  time  go  to  such  of  them  as  shall  be 
then  alive,  and  to  the  representatives  of  any  of  them  who 
have  died  since  the  death  of  the  testator. 

Illustrations. 

(a.)  A  bequeaths  1,000  rupees  to  "  the  children*  of  B  " 
without  saying  when  it  is  to  be  distributed  among  them.  B 
had  died  previous  to  the  date  of  the  will,  leaving  three 

*,  t  a  See  Act  No.  XXI  of  1870,  sec.  6. 


Bequest  to  A 
for  benefit  of  B 
does  not  lapse 
by  A's  death. 


Survivorship 
in  case  of  be- 
quest to  des- 
cribed class. 
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children,  C,  D  and  E.  E  died  after  the  date  of  the  will,  but 
before  the  death  of  A.  C  and  D  survive  A.  The  legacy  shall 
belong  to  C  and  D,  to  the  exclusion  of  the  representatives 
of  E. 

(6.)  A  bequeaths  a  legacy  to  the  children  b  of  B.  At  the 
time  of  the  testator's  death,  B  has  no  children.  The  bequest 
is  void. 

(c. )  A  lease  for  years  of  a  house  was  bequeathed  to  A  for 
bis  life,  and  after  his  decease  to  the  children  c  of  B.  At  the 
death  of  the  testator,  B  had  two  children  living,  G  and  D  ; 
and  he  never  had  any  other  child.  Afterwards,  during  the 
lifetime  of  A,  C  died,  leaving  E  his  executor.  D  has  survived 

A.  D  and  E  are  jointly  entitled  to  so  much  of  the  leasehold 
term  as  remains  unexpired. 

(d.)  A  sum  of  money  was  bequeathed  to  A  for  her  life,  and 
after  her  decease  to  the  childern  d.  of  B.  At  the  death  of  the 
testator,  B  had  two  children  living,  C  and  D,  and  after  that 
event,  two  children,  E  and  F,  were  born  to  B.  C  and  E  died 
in  the  lifetime  of  A ,  C  having  made  a  will,  E  having  made 
no  will.  A  has  died  leaving  D  and  F  surviving  her.  The 
legacy  is  to  be  divided  into  four  equal  parts,  one  of  which  is 
to  be  paid  to  the  executor  of  C,  one  to  D,  one  to  the  adminis- 
trator of  E,  and  one  to  F, 

(e.)  A  bequeaths  one-third  of  his  lands  to  B  for  his  life, 
and  after  his  decease  to  the  sisters  of  B.  At  the  death  of  the 
testator,  B  had  two  sisters  living,  C  and  D,  and  after  that 
event  another  sister  E  was  born.  C  died  during  the  life  of  B  ; 
D  and  E  have  survived  B.  One-third  of  A's  lands  belongs  to 

D,  E  and  the  representatives  of  C,  in  equal  shares. 

(/.)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his 
death  equally  among  the  children  e  of  C.  Up  to  the  death  of 

B,  C  had  not  had  any  child.  The  bequest  after  the  death  of  B 
is  void. 

(0.)  A  bequeaths  1,000  rupees  to  "  all  the  children*  born  or 
to  be  born  "  of  B,  to  be  divided  among  them  at  the  death  of  C. 
At  the  death  of  the  testator,  B  has  two  children  living,  D  and 

E.  After  the  death  of  the  testator,  but  in  the  lifetime  of  C,  two 
other  children,  F  and  G,  are  born  to  B.  After  the  death  of  0, 
another  child  is  born  to  B.   The  legacy  belongs  to  D,  E,  F  and 
G,  to  the  exclusion  of  the  after-born  child  of  B. 

(A.)  A  bequeaths  a  fund  to  the  children  g  of  B,  to  be 
divided  among  them  when  the  eldest  shall  attain  majority. 

b,  c  d,  e,  f,  g,    See  Act  No.  XXI  of  1870,  sec.  6. 
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Bequest  to 
person  by  parti- 
cular descrip- 
tion, who  is  not 
in  existence  at 
testator's  death. 


At  the  testator's  death,  B  had  one  child  living,  named  C,  He 
afterwards  had  two  other  children,  named  D  and  E.  E  died, 
but  C  and  D  were  living  when  C  attained  majority.  The  fund 
belongs  to  C,  D  and  the  representatives  of  E,  to  the  exclusion 
of  any  child  who  may  be  born  to  B  after  C' s  attaining  majority. 

PART  XII. 

OF  VOID  BEQUESTS. 
99.  Where  a  bequest  is  made  to  a  per- 
son by  a  particular  description,  and  there 
is  no  person  in  existence  at  the  testator's 
death  who  answers  the  description,  the 
bequest  is  void. 
Exception. — If  property  is  bequeathed  to  a  person  des- 
cribed as  standing  in  a  particular  degree  of  kindred  to 
a  specified  individual,  but  his  possession  of  it  is  deferred 
until  a  time  later  than  the  death  of  the  testator,  by  reason 
of  a  prior  bequest,  or  otherwise  ;  and  if  a  person  answer- 
ing the  description  is  alive  at  the  death  of  the  testator,  or 
comes  into  existence  between  that  event  and  such  later 
time,  the  property  shall,  at  such  later  time,  go  to  that 
person,  or  if  he  be  dead,  to  his  representatives. 

Illustrations. 

(«.)  A  bequeaths  1,000  rupees  to  the  eldest  sona  of  B.  At 
the  death  of  the  testator  B  has  no  son.  The  bequest  is  void. 

(6.)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his 
death  to  the  eldest  son*>  of  C.  At  the  death  of  the  testator, 
C  had  no  son.  Afterwards,  during  the  life  of  B,  a  son  is 
born  to  C.  Upon  B's  death,  the  legacy  goes  to  C's  sou. 

(c.)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his 
death  to  the  eldest  sonc  of  C.  At  the  death  of  the  testator, 
C  had  no  son  ;  afterwards,  during  the  life  of  B,  a  son.  named 
D,  is  born  to  C.  D  dies,  then  B  dies.  The  legacy  goes  to 
the  representative  of  D. 

(rf.)  A  bequeaths  his  estate  of  Greenacre  to  B  for  life,  and 
at  his  decease  to  the1?  eldest  sond  of  C.  Up  to  the  death  of 
B,  C  has  had  no  son.  The  bequest  to  C's  eldest  son  is  void. 

(e,)  A  bequeaths  1,000  rupees  to  the  eldest  son®  of  C,  to 
be  paid  to  him  after  the  death  of  B,  At  the  death  of  the 

a,  b,  c,  d,  e,  See  Act  No.  XXI  of  1870,  sec.  6, 
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testator,  C  has  no  son,  but  a  son  is  afterwards  born  to  him 
during  the  life  of  B  and  is  alive  at  B's  death.  C's  son  is  en- 
titled to  the  1,000  rupees. 

100.    Where  a  bequest  is  made  to  a  person  not  in  exis- 

Be  quest  to    tence  at  the  time  of  the  testator's  death, 

person  not    in    subject  to  a  prior  bequest  contained  in   the 

t?sSto?s  death!  wil1'  the  later  be(luest  sha11  be  void>  unless 
subject  to  prior  it  comprises  the  whole  of  the  remaining 
bequest.  interest  of  the  testator  in  the  thing  be- 

queathed. 

Illustrations. 

(a.)  Property  is  bequeathed  to  A  for  his  life,  and  after 
his  death  to  his  eldest  son*  for  life,  and  after  the  death  of 
the  latter  to  his  eldest  son.  At  the  time  of  the  testator's 
death,  A  has  no  son.  Here  the  bequest  to  A's  eldest  son  is 
a  bequest  to  a  person  not  in  existence  at  the  testator's  death. 
It  is  not  a  bequest  of  the  whole  interest  that  remains  to  the 
testator.  The  bequest  to  A's  eldest  son  for  his  life  is  void, 

(6.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his 
death  to  his  daughters.  A  survives  the  testator.  A  has 
daughters,  some  of  whom  were  not  in  existence  at  the  testa- 
tor's death.  The  bequest  to  A's  daughters  comprises  the 
whole  interest  that  remains  to  the  testator  in  the  thing  be- 
queathed, The  bequest  to  A's  daughters  is  valid. 

(c.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his 
death  to  his  daughters,  with  a  direction  that  if  any  of  them 
marries  under  the  age  of  eighteen,  her  portion  shall  be  settled 
so  that  it  may  belong  to  herself  for  life,  and  may  be  divisible 
among  her  children  b  after  her  death.  A  has  no  daughters 
living  at  the  time  of  the  testatator's  death,  but  has  daughters 
born  afterwards  who  survive  him.  Here  the  direction  for 
a  settlement  has  the  effect,  in  the  case  of  each  daughter  who 
marries  under  eighteen,  of  substituting  for  the  absolute  be- 
quest to  her  a  bequest  to  her  merely  for  her  life  ;  that  is  to 
say,  a  bequest  to  a  person  not  in  existence  at  the  time  of  the 
testator's  death  of  something  which  is  less  than  the  whole 
interest  that  remains  to  the  testator  in  the  thing  bequeathed. 
The  direction  to  settle  the  fund  is  void. 

(rf.)  A  bequeaths  a  sum  of  money  to  B  for  life,  and  directs 
that  upon  the  death  of  B  the  fund  shall  be  settled  upon  his 
daughters,  so  that  the  portion  of  each  daughter  may  belong 

a,  b,  See  Act  No,  XXI  of  1870,  sec,  6. 
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to  herself  for  life,  and  may  be  divided  among  her  children 
after  her  death.  B  has  no  daughter  living  at  the  time  of  the 
testator's  death.  In  this  case  the  only  bequest  to  the  daugh- 
ters of  B  is  contained  in  the  direction  to  settle  the  fund,  and 
this  direction  amounts  to  a  bequest,  to  persons  not  yet  born, 
of  a  life-interest  in  the  fund,  that  is  to  say,  of  something 
which  is  less  than  the  whole  interest  that  remains  to  the 
testator  in  the  thing  bequeathed.  The  direction  to  settle  the 
fund  upon  the  daughters  of  B  is  void, 

101.  No  bequest  is  valid  whereby  the  vesting  of  the 
thing  bequeathed  may  be  delayed  beyond 
the  lifetime  of  one  or  more  persons  living 
at  the  testator's  decease,  and  the  minority 
of  some  person  who  shall  be  in  existence  at  the  expiration 
of  that  period,  and  to  whom,  if  he  attains  full  age,  the 
thing  bequeathed  is  to  belong. 

Illustrations. 

(a.)  A  fund  is  bequeathed  to  A  for  his  life  ;  and  after  his 
death  to  B  for  his  life  ;  and  after  B's  death  to  such  of  the 
sons  b  of  B  as  shall  first  attain  the  age  of  25.  A  and  B 
survive  the  testator.  Here  the  son  of  B  whe  shall  first  attain 
the  age  of  25,  may  be  a  son  born  after  the  death  of  the  tes- 
tator ;  such  son  may  not  attain  25  until  more  than  18  years 
have  elapsed  from  the  death  of  the  longer  liver  of  A  and  B  ; 
and  the  vesting  of  the  fund  may  thus  be  delayed  beyond  the 
lifetime  of  A  and  B,  and  the  minority  of  the  sons  of  B,  The 
bequest  after  B's  death  is  void. 

(6.)  A  fund  is  bequeathed  to  A  for  his  life  ;  and  after  his 
death  to  B  for  his  life  ;  and  after  B's  death  to  such  of  B's 
sons  c  as  shall  first  attain  the  age  of  25.  B  dies  in  the  life- 
time of  the  testator,  leaving  one  or  more  sons.  In  this  case 
the  sons  of  B  are  persons  living  at  the  time  of  the  testator's 
decease,  and  the  time  when  either  of  them  will  attain  25 
necessarily  falls  within  his  own  lifetime.  The  bequest  is  valid, 
(c.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his 
death  to  B  for  his  life,  with  a  direction  that  after  B's  death 
it  shall  be  divided  amongst  such  of  B's  children  d  as  shall 
attain  the  age  of  18  :  but  that  if  no  child  of  B  shall  attain 
that  age,  the  fund  shall  go  to  C.  Here  the  time  for  the  divi- 
sion of  the  fund  must  arrive  at  the  latest  at  the  expiration 
of  18  years  from  the  death  of  B,  a  person  living  at  the 
testator's  decease.  All  the  bequests  are  valid. 

a,  b,  c,  d,  See  Act  No,  XXI  of  1870,  sec.  6. 
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(<f.)  A  fund  is  bequeathed  to  trustees  for  the  benefit  of 
the  testator's  daughters,  with  a  direction  that  if  any  of  them 
many  under  age,  her  share  of  the  fund  shall  be  settled  so  as 
to  devolve  after  her  death  upon  such  of  her  children  a  as 
shall  attain  the  age  of  18.  Any  daughter  of  the  testator  to 
whom  the  direction  applies  must  be  in  existence  at  his 
decease,  and  any  portion  of  the  fund  which  may  eventually 
be  settled  as  directed  must  vest  not  later  than  18  years  from 
the  death  of  the  daughter  whose  share  it  was.  All  these 
provisions  are  valid. 

102.  If  a  bequest  is  made  to  a  class  of 
ciass?USome  of  persons,  with  regard  to  some  of  whom  it 
whom  may  come  is  inoperative  by  reason  of  the  rules  con- 

Sto^JS     tain.efd,    m   the  two  last  preceding  sections, 
101.  or  either  of  them,  such  bequest  shall  be 

wholly  void. 

Illustrations. 

fa.)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death 
to  all  his  children  b  who  shall  attain  the  age  of  25.  A  sur- 
vives the  testator,  and  has  some  children  living  at  the  testa- 
tor.s  death.  Each  child  of  A's  living  at  the  testator's  death 
must  attain  the  age  of  25  (if  at  all)  within  the  limits  allowed 
for  a  bequest.  But  A  may  have  children  after  the  testator's 
decease,  some  of  whom  may  not  attain  the  age  of  25  until 
more  than  18  years  have  elapsed  after  the  decease  of  A.  The 
bequest  to  A's  children,  therefore,  is  inoperative  as  to  any 
child  born  after  the  testator's  death  ;  and  as  it  is  given  to  all 
his  children  as  a  class,  it  is  not  good  as  to  any  division  of 
that  class,  but  is  wholly  void, 

(6.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his 
death  to  B,  C,  D  and  all  other  the  children  of  A  who  shall 
attain  the  age  of  25.  B,  C,  D  are  children  of  A  living  at  the 
testator's  decease.  In  all  other  respects  the  case  is  the  same 
as  that  supposed  in  illustration  (a).  The  mention  of  B,  C  and 
D  by  name  does  not  prevent  the  bequest  from  being  regarded 
as  a  bequest  to  a  class,  and  the  bequest  is  wholly  void. 


a,  b,  c,  See  Act  No,  XXI  of  1870,  sec,  6. 
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103.  Where  a  bequest  is  void  by  reason 
effect  on  faiure  of  an7  of  the  rules  contained  in  the  three 
of  bequest  void  last  preceding  sections,  any  bequest  con- 
under  section  tained  in  the  same  will,  and  intended  to 
take  effect  after  or  upon  failure  of  such 
prior  bequest,  is  also  void. 

Illustrations. 

(a.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his 
death  to  such  of  his  sons*  as  shall  first  attain  the  age  of  25, 
for  his  life,  and  after  the  decease  of  such  son,  to  B,  A  and  B 
survive  the  testator.  The  bequest  to  B  is  intended  to  take 
effect  after  the  bequest  to  snch  of  the  sons  of  A  as  shall  first 
attain  the  age  of  25,  which  bequest  is  void  under  section  101 . 
The  bequest  to  B  is  void. 

(b.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his 
death  to  such  of  his  sonsb  as  shall  first  attain  the  age  of  25, 
and  if  no  son  of  A  shall  attain  that  age,  to  B,  A  and  B  survive 
the  testator.  The  bequest  to  B  is  intended  to  take  effect 
upon  failure  of  the  bequest  to  such  of  A's  sons  c  as  shall  first 
attain  the  age  of  25,  which  bequest  is  void  under  section  101, 
The  bequest  to  B  is  void. 

Effect  of  direc-  ^^'  ^  direction  to  accumulate  the  in- 
tionforaccumu-  come  arising  from  any  property  shall  be 
lation.  void  ;  and  the  property  shall  be  disposed 

of  as  if  no  accumulation  had  been  directed. 

Exception. — Where  the  property  is  immoveable,  or 
where  accumulation  is  directed  to  be  made  from  the  death 
of  the  testator,  the  direction  shall  be  valid  in  respect  only 
of  the  income  arising  from  the  property  within  one  year 
next  following  the  testator's  death  ; 

and  at  the  end  of  the  year  such  property  and  income 
shall  be  disposed  of  respectively,  as  if  the  period  during 
which  the  accumulation  has  been  directed  to  be  made  had 
elapsed. 

Illustrations. 

(a.)  The  will  directs  that  the  sum  of  10,000  rupees  shall  be 
invested  in  Government-securities,  and  the  income  accumu- 
lated for  20  years,  and  that  the  principal,  together  with  the 

a,  b,  c,  See  Act  No,  XXI  of  1870,   section  6. 
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accumulations,  shall  then  be  divided  between  A,  B  and  C.  A, 
B  and  C  are  entitled  to  receive  the  sum  of  10,000  rupees  at 
the  end  of  the  year  from  the  testator's  death. 

(6.)  The  wi'll  directs  that  10,000  rupees  shall  be  invested, 
and  the  income  accumulated  until  A  shall  marry,  and  shall 
then  be  paid  to  him.  A  is  entitled  to  receive  10,000  rupees 
at  the  end  of  a  year  from  the  testator's  death. 

(c.)  The  will  directs  that  the  rents  of  the  farm  of  Sultanpur 
shall  be  accumulated  for  ten  years,  and  that  the  accumula- 
tion shall  be  then  paid  to  the  eldest  son  of  A.  At  the  death 
of  the  testator,  A  has  an  eldest  son  living,  named  B.  B  shall 
receive  at  the  end  of  one  year  from  the  testator's  death  the 
rents  which  have  accrued  during  the  year,  together  with  any 
interest  which  may  have  been  made  by  investing  them. 

(d.)  The  will  directs  that  the  rents  of  the  farm  of  Sultan- 
pur  shall  be  accumulated  for  ten  years,  and  that  the  accumu- 
lations shall  then  be  paid  to  the  eldest  son  of  A.  At  the  death 
of  the  testator,  A  has  no  son.  The  bequest  is  void. 

(e.)  A  bequeaths  a  sum  of  money  to  B,  to  be  paid  to 
him  when  he  shall  attain  the  age  of  18,  and  directs  the 
interest  to  be  accumulated  till  he  shall  arrive  at  that  age. 
At  A's  death  the  legacy  becomes  vested  in  B ;  and  so  much 
of  the  interest  as  is  not  required  for  his  maintenance  and 
education  is  accumulated,  not  by  reason  of  the  direction 
contained  in  the  will,  but  in  consequence  of  B's  minority, 

105.  No  man  having  a  nephew  or  niece  or  any  nearer 
Bequest  to  re-  relative  shall  have  power  to  bequeath  any 
ligiousorcharit-  property  to  religious  or  charitable  uses, 
able  uses.  except  by  a  will  executed  not  less  than 

twelve  months  before  his  death,  and  deposited  within  six 
months  from  its  execution  in  some  place  provided  by  law 
for  the  safe  custody  of  the  wills  of  living  persons. 

Illustration. 

A  having  a  nephew  makes  a  bequest  by  a  will  not  executed 
nor  deposited  as  required — 

for  the  relief  of  poor  people ; 

for  the  maintenance  of  sick  soldiers  j 

for  the  erection  or  support  of  a  hospital ; 

for  the  education  and  preferment  of  orphans  ; 

for  the  support  of  scholars  ; 

for  the  erection  or  support  of  a  school ; 

for  the  building  and  repairs  of  a  bridge  j 
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for  the  making  of  roads  ; 
for  the  erection  or  support  of  a  church  ; 
for  the  repairs  of  a  church  ; 
for  the  benefit  of  ministers  of  religion  ; 
for  the  formation  or  support  of  a  public  garden, 
All  these  bequests  are  void. 


PART  XIII. 

OF  THE  VESTING  OF  LEGACIES.  * 

106.  Where  by  the  terms  of  a  bequest  the  legatee  is 
not  entitled  to  immediate  possession  of 
o??ega°cfyVwS  the  thing  bequeathed,  a  right  to  receive 
payment  or  pos-  it  at  the  proper  time  shall,  unless  a  con- 
session  postpon-  trary  intention  appears  by  the  will,  become 
vested  in  the  legatee  on  the  testator's 
death,  and  shall  pass  to  the  legatee's  representatives  if 
he  dies  before  that  time  and  without  having  received  the 
legacy. 

And  in  such  cases  the  legacy  is  from  the  testator's  death 
said  to  be  vested  in  interest. 

Explanation. — An  intention  that  a  legacy  to  any  person 
shall  not  become  vested  in  interest  in  him  is  not  to  be  in- 
ferred merely  from  a  provision  whereby  the  payment  or 
possession  of  the  thing  bequeathed  is  postponed,  or 
whereby  a  prior  interest  therein  is  bequeathed  to  some 
other  person,  or  whereby  the  income  arising  from  the 
fund  bequeathed  is  directed  to  be  accumulated  until  the 
time  of  payment  arrives,  or  from  a  provision  that,  if  a 
particular  event  shall  happen,  the  legacy  shall  go  over  to 
another  person. 

Illustrations. 

(a,)  A  bequeaths  to  B  100  rupees,  to  be  paid  to  him  at  the 
death  of  C.  On  A's  death  the  legacy  becomes  vested  in 
interest  in  B,  and  if  he  dies  before  C,  his  representatives  are 
entitled  to  the  legacy. 

*  This  Part  applies  to  the  wills  of  Hindus,  &c,,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act  No. 
XXI  of  1870, 
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(6.)  A  bequeaths  to  B  100  rupees,  to  be  paid  to  bim  upon 
his  attaining  the  age  of  18.  On  A's  death  the  legacy  becomes 
vested  in  interest  in  B. 

(c.)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death 
to  B.  On  the  testator's  death  the  legacy  to  B  becomes  vested 
in  interest  in  B. 

(<f.)  A  fund  is  bequeathed  to  A  until  B  attains  the  age  of 
18,  and  then  to  B.  The  legacy  to  B  is  vested  in  interest  from 
the  testator's  death, 

(e,)  A  bequeaths  the  whole  of  his  property  to  B  upon 
trust  to  pay  certain  debts  out  of  the  income,  and  then  to 
make  over  the  fund  to  C.  At  A's  death  the  gift  to  C  becomes 
vested  in  interest  in  him. 

(  /  )  A  fund  is  bequeathed  to  A,  B  and  C  in  equal  shares, 
to  be  paid  to  them  on  their  attaining  the  age  of  18  respective- 
ly, with  a  proviso  that,  if  all  of  them  die  under  the  age  of  18, 
the  legacy  shall  devolve  upon  D.  On  the  death  of  the  testa- 
tor, the  shares  vest  in  interest  in  A,  B  and  C,  subject  to  be 
devested  in  case  A,  B  and  C  ehall  all  die  under  18,  and  upon 
the  death  of  any  of  them  (except  the  last  survivor)  under  the 
age  of  18,  his  vested  interest  passes,  so  subject,  to  his 
representatives. 

107.  A  legacy  bequeathed  in  case  a 
ing  then  legacy  specified  uncertain  event  shall  happen 
contingent  upon  does  not  vest  until  that  event  happens. 

specified  uncer- 
tain event.  A  ,  , ,     ,  .  • /»   j 
A  legacy  bequeathed  m  case  a   specified 

uncertain  event  shall  not  happen  does  not 
vest  until  the  happening  of  that  event 
becomes  impossible. 

In  either  case,  until  the  condition  has  been  fulfilled, 
the  interest  of  the  legatee  is  called  contingent. 

Exception. — Where  a  fund  is  bequeathed  to  any  person 
upon  his  attaining  a  particular  age,  and  the  will  also  gives 
to  him  absolutely  the  income  to  arise  from  the  fund 
before  he  reaches  that  age,  or  directs  the  income,  or  so 
much  of  it  as  may  be  necessary,  to  be  applied  for  his 
benefit  ;  the  bequest  of  the  fund  is  not  contingent. 

Illustrations. 

(a,)  A  legacy  is  bequeathed  to  D  in  case  A,  B  and  C  shall 
all  die  under  the  age  of  18.  D  has  a  contingent  interest  in 
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the  legacy  until  A,  B  and  C  all'die  under  18,  or  one  of  them 
attains  that  age. 

(6.)  A  sum  of  money  is  bequeathed  to  A  "  in  case  he  shall 
attain  the  age  of  18,"  or,  "  when  he  shall  attain  the  age  of  18." 
A's  interest  in  the  legacy  is  contingent  until  the  condition  shall 
be  fulfilled  by  his  attaining  that  age. 

(c,)  An  estate  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B,  if  B  shall  then  be  living  ;  but  if  B  shall  not  be 
then  living,  to  C.  A,  B  and  0  survive  the  testator.  B  and  0 
each  take  a  contingent  interest  in  the  estate  until  the  event 
which  is  to  vest  it  in  one  or  in  the  other  shall  have  happened. 

(d.)  An  estate  is  bequeathed  as  in  the  case  last  supposed. 
B  dies  in  the  lifetime  of  A  and  C,  Upon  the  death  of  B,  0 
acquires  a  vested  right  to  obtain  possession  of  the  estate  upon 
A's  death, 

(e.)  A  legacy  is  bequeathed  to  A  when  she  shall  attain  the 
age  of  18,  or  shall  marry  under  that  age  with  the  consent  of 
B,  with  a  proviso  that,  if  she  shall  not  attain  18,  or  marry 
under  that  age  with  B's  consent,  the  legacy  shall  go  to  C. 
A  and  C  each  take  a  contingent  interest  in  the  legacy.  A 
attains  the  age  of  18.  A  becomes  absolutely  entitled  to  the 
legacy,  although  she  may  have  married  under  18  without  the 
consent  of  B. 

(jf.)  An  estate  is  bequeathed  to  A  until  he  shall  marry, 
and  after  that  event  to  B,  B's  interest  in  the  bequest  is  con- 
tingent until  the  condition  shall  be  fulfilled  by  A's  marrying. 

(#.)  An  estate  is  bequeathed  to  A  until  he  shall  take 
advantage  of  the  A  ct  for  the  Relief  of  Insolvent  Debtors,  and 
after  that  event  to  B.  B's  interest  in  the  bequest  is  contingent 
until  A  takes  advantage  of  the  Act. 

(ft.)  An  estate  is  bequeathed  to  A  if  he  shall  pay  500  rupees 
to  B.  A's  interest  in  the  bequest  is  contingent  until  he  has 
paid  500  rupees  to  B. 

(i.)  A  leaves  his  farm  of  Sultanpur  Khurd  to  B,  if  B  shall 
convey  his  own  farm  of  Sultanpur  Buzurg  to  C,  B's  interest 
in  the  bequest  is  contingent  until  he  has  conveyed  the  latter 
farm  to  C. 

£/.)  A  fund  is  bequeathed  to  A  if  B  shall  not  marry  C 
within  five  years  after  the  testator's  death.  A's  ^interest  in 
the  legacy  is  contingent,  until  the  condition  shall  be  fulfilled 
by  the  expiration  of  the  five  years  without  B's  having  married 


SEGS.  107-109.]  INDIAN  SUCCESSION  ACT.  431 

C,  or  by  the  occurrence,  within  that  period,  of  an  event  which 
makes  the  fulfilment  of  the  condition  impossible, 

(jfc.)  A  fund  is  bequeathed  to  A  if  B  shall  not  make  any 
provision  for  him  by  will.  The  legacy  is  contingent  until 
B's  death. 

(/.)  A  bequeaths  to  B  500  rupees  a  year  upon  his  attaining 
the  age  of  18,  and  directs  that  the  interest,  or  a  competent 
part  thereof,  shall  be  applied  for  his  benefit  until  he  reaches 
that  age.  The  legacy  is  vested. 

(ro.)  A  bequeaths  to  B  500  rupees  when  he  shall  attain 
the  age  of  18,  and  directs  that  a  certain  sum,  out  of  another 
fund,  shall  be  applied  for  his  maintenance  until  he  arrives  at 
that  age.  The  legacy  is  contingent. 

Vesting  of  in-        108.     Where  a  bequest  is  made  only  to 

terest    in    be-  such  members   of  a  class   as  shall  have 

members   of^a  attame(^  a  particular  age,   a  person  who 

class   as    shall  has  n<>t  attained  that  age  cannot  have  a 

have    attained  vested  interest  in  the  legacy, 
particular  age. 

Illustration. 

A  fund  is  bequeathed  to  such  of  the  children  of  A  as  shall 
attain  the  age  of  18,  with  a  direction  that,  while  any  child 
of  A  shall  be  under  the  age  of  18,  the  income  of  the  share,  to 
which  it  may  be  presumed  he  will  be  eventually  entitled, 
shall  be  applied  for  his  maintenance  and  education,  No  child 
of  A  who  is  under  the  age  of  18  has  a  vested  interest  in  the 
bequest. 


PART  XIV. 

OF  ONEROUS  BEQUESTS. 

109.     Where  a  bequest  imposes  an  obli- 
'    gation  on  the  legatee,  he  can  take  nothing 
by  it  unless  he  accepts  it  fully. 

Illustration. 

A  having  shares  in  (X),  a  prosperous  joint  stock  company, 
and  also  shares  in  (Y),  a  joint  stock  company  in  difficulties* 
in  respect  of  which  shares  heavy  calls  are  expected  to  be  made 
bequeaths  to  B  all  his  shares  in  joint  stock  companies.  B 
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refuses  to  accept  the  shares  in  (Y).    He  forfeits  the  shares 
in(X). 

One    of   two  H®'     Where  a  will  contains  two  separate 

separate  and  in-  and    independent    bequests  to  the   same 

questsdtf  same  Person>  the   legatee  is  at  liberty  to  accept 

person  may  be  one  of  them  and  refuse  the  other,  although 

accepted,    and  the  former  may  be  beneficial  and  the  latter 

otherrefused.  onerous< 

Illustration. 

A  having*  a  lease  for  a  term  of  years  of  a  house  at  a  rent 
which  he  and  his  representatives  are  bound  to  pay  during  the 
term,  and  which  is  higher  than  the  house  can  be  let  for, 
bequeaths  to  B  the  lease  and  a  sum  of  money.  B  refuses  to 
accept  the  lease.  He  shall  not  by  this  refusal  forfeit  the 
money. 


PART  XV. 
OF  CONTINGENT  BEQUESTS. 

Bequest  con-  1:L1-  Where  a  legacy  is  given  if  a 
tingent  upon  specified  uncertain  event  shall  happen, 

tein^vent  To"  and  n°  time  is  mentione(i  in  tlie  wil1  for 
time  !>e  i'xfg  the  occurrence  of  that  event,  the  legacy 
mentioned  for  cannot  take  effect  unless  such  event 
lce>  happens  before  the  period  when  the  fund 
bequeathed  is  payable  or  distributable. 

Illustrations. 

(a.)  A  legacy  is  bequeathed  to  A,  and  in  case  of  his  death, 
to  B.  If  A  survives  the  testator,  the  legacy  to  B  does  not 
take  effect. 

(6.)  A  legacy  is  bequeathed  to  A,  and  in  case  of  his  death 
without  children,  to  B.  If  A  survives  the  testator  or  dies  in 
his  lifetime  leaving  a  child,  the  legacy  to  B  does  not  take 
effect. 

(c.)  A  legacy  is  bequeathed  to  A  when  and  if  he  attains 
the  age  of  18,  and  in  case  of  his  death,  to  B.  A  attains  the 
age  of  18.  The  legacy  to  B  does  not  take  effect, 


SECS.  111-112.]  INDIAN   SUCCESSION  ACT.  433 

(rf.)  A  legacy  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B,  and,  "in  case  of  B's  death  without  children," 
to  C.  The  words  "incase  of  B's  death  without  children" 
are  to  be  understood  as  meaning  in  case  B  shall  die  without 
children  during  the  lifetime  of  A. 

(c.)  A  legacy  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B,  and,  "in  case  of  B's  death,"  to  C.  The  words 
"in  case  of  B's  death"  are  to  be  considered  as  meaning  in 
case  B  shall  die  in  the  lifetime  of  A." 

Bequestto  112.     Where  a  bequest  is  made  to  such 

such  of  certain  of  certain  persons  as  shall  be  surviving  at 

BPSSlJthihS  some  Peri<>d>   but  *he  exact   period  is  not 

some  period  not  specified,   the   legacy   shall  go  to  such  of 

specified.  them  as  shall    be   alive  at  the   time  of 

payment  or  distribution,     unless  a  contrary    intention 
appear  by  the  will. 

Illustrations. 

(a.)  Property  is  bequeathed  to  A  and  B,  to  be  equally 
divided  between  them,  or  to  the  survivor  of  them.  If  both 
A  and  B  survive  the  testator,  the  legacy  is  equally  divided 
between  them.  If  A  dies  before  the  testator,  and  B  survives 
the  testator,  it  goes  to  B. 

(6.)  Property  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B  and  C,  to  be  equally  divided  between  them,  or  to 
the  survivor  of  them.  B  dies  during  the  life  of  A ;  C  sur- 
vives A.  At  A's  death  the  legacy  goes  to  C. 

(c.)  Property  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B  and  0,  or  the  survivor,  with  a  direction  that,  if  B 
should  not  survive  the  testator,  his  children  are  to  stand  in 
his  place.  C  dies  during  the  life  of  the  testator  ;  B  survives 
the  testator,  but  dies  in  the  lifetime  of  A.  The  legacy  goes  to 
the  representative  of  B. 

(d.)  Property  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B  and  C,  with  a  direction  that,  in  case  either  of 
them  dies  in  the  lifetime  of  A,  the  whole  shall  go  to  the 
survivor.  B  dies  in  the  lifetime  of  A.  Afterwards  C  dies 
in  the  lifetime  of  A,  The  legacy  goes  to  the  representative 
of  C. 

28 
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PART  XVI. 

OF  CONDITIONAL  BEQUESTS. 

Bequest  upon         n?-.    A.  bequest     upon     an   impossible 
impossible  cou-     condition  is  void, 
dition. 

Illustrations. 

(a.)  An  estate  is  bequeathed  to  A  on  condition  that  he 
shall  walk  one  hundred  miles  in  an  hour.  The  bequest 
is  void, 

(6.)  A  bequeaths  500  rupees  to  B  on  condition  that  he 
shall  marry  A's  daughter.  A's  daughter  was  dead  at  the 
date  of  the  will,  The  bequest  is  void. 

Bequest  upon  ^^*  ^  bequest  upon  a  condition,  the 
illegal  or  im-  fulfilment  of  which  would  be  contrary  to 
moral  c  o  n  d  i-  ]aw  or  to  morality,  is  void. 

Illustrations. 

(a.)  A  bequeaths  500  rupees  to  B  on  condition  that  he 
shall  murder  C.  The  bequest  is  void. 

(£.)  A  bequeaths  5,000  rupees  to  his  niece  if  she  will 
desert  her  husband.  The  bequest  is  void. 

Fulfilment  of        H5.     Where  a  will  imposes  a  condition 

condition  prece-    to  be  fulfilled  before   the    legatee  can  take 

of  ?e  ac  vesting     a  vested   interest  in  the  thing    bequeathed, 

the  condition  shall   be   considered   to  have 

been  fulfilled  if  it  has  been  substantially   complied  with. 

Illustrations. 

(a,)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall 
marry  with  the  consent  of  B,  C,  D  and  E.  A  marries  with 
the  written  consent  of  B.  C  is  present  at  the  marriage.  D 
sends  a  present  to  A  previous  to  the  marriage,  E  has  been 
personally  informed  by  A  of  his  intentions,  and  has  made  no 
objection.  A  has  fulfilled  the  condition. 

(6.)  A  legacy  is  bequeathed  to  A  on  condition  that  he 
shall  marry  with  the  consent  of  B,  C  and  D.  D  dies.  A 
marries  with  the  consent  of  B  and  C.  A  has  fulfilled  the 
condition. 
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(c.)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall 
marry  with  the  consent  of  B,  C  and  D.  A  marries  in  the 
lifetime  of  B,  C  and  D,  with  the  consent  of  B  and  C  only. 
A  has  not  fulfilled  the  condition. 

(«O  A  legacy  is  bequeathed  to  A  on  condition  that  he 
shall  marry  with  the  consent  of  B,  C  and  D.  A  obtains  the 
unconditional  assent  of  B,  C  and  D  to  his  marriage  with  E. 
Afterwards  B,  C  and  D  capriciously  retract  their  consent.  A 
marries  E.  A  has  fulfilled  the  condition. 

(e,)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall 
marry  with  the  consent  of  B,  C  and  D.  A  marries  without 
the  consent  of  B,  C  and  D,  but  obtains  their  consent  after  the 
marriage.  A  has  not  fulfilled  the  condition. 

( /*.)  A  makes  his  will,  whereby  he  bequeaths  a  sum  of 
money  to  B  if  B  shall  marry  with  the  consent  of  A's  execu- 
tors. B  marries  during  the  lifetime  of  A,  and  A  afterwards 
expresses  his  approbation  of  the  marriage.  A  dies.  The 
bequest  to  B  takes  effect. 

(#.)  A  legacy  is  bequeathed  to  A  if  he  executes  a  certain 
document  within  a  time  specified  in  the  will.  The  document 
is  executed  by  A  within  a  reasonable  time,  but  not  within  the 
time  specified  in  the  will.  A  has  not  performed  the  condition, 
and  is  not  entitled  to  receive  the  legacy. 

116.     Where  there  is  a  bequest  to   one  person   and  a 

Bequest  to  A    bequest  of  the  same  thing  to   another  if 

and,  on  failure     the   prior   bequest   shall  fail,   the   second 

of  prior  bequest,    bequest  shall  take  effect  upon  the  failure 

of  the  prior  bequest,   although  the  failure 

may  not  have   occurred  in  the  manner  contemplated  by 

the  testator. 

Illustrations. 

(a.)  A  bequeaths  a  sum  of  money  to  his  own  children  sur- 
viving him,  and  if  they  all  die  under  18,  to  B.  A  dies  with- 
out  having  ever  had  a  child.  The  bequest  to  B  takes  effect. 

(6,)  A  bequeaths  a  sum  of  money  to  B,  on  condition  that 
he  shall  execute  a  certain  document  within  three  months 
after  A's  death,  and  if  he  should  neglect  to  do  so,  to  0.  B 
dies  in  the  testator's  lifetime.  The  bequest  to  C  takes  effect. 
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2quest  over, 
c  on  ditional 
upon  happening 
or  not  happen- 
ing of  speci- 
fied uncertain 
event. 


117.  Where  the    will     shows  an  intention  that  the 
"When  second     second   bequest   shall   take   effect  only  in 

bequest  not  to     the   event   of  the   first  bequest  failing  in 
fanureeof Cfirstn     a  Particular  manner,    the   second    bequest 
shall  not  take   effect  unless  the  prior  be- 
quest fails  in  that  particular  manner. 

Illustration. 

A  makes  a  bequest  to  his  wife,  but  in  case  she  should  die 
in  his  lifetime,  bequeaths  to  B  that  which  he  had  bequeathed 
to  her.  A  and  his  wife  perish  together,  under  circumstances 
•which  make  it  impossible  to  prove  that  she  died  before  him, 
The  bequest  to  B  does  not  take  effect. 

118.  A  bequest  may  be  made  to  any  person  with  the 
Bequest  over,    condition   superadded  that  in  case  a  speci- 
fied uncertain     event  shall    happen,   the 
thing  bequeathed    shall  go  to  another  per- 
son ;  or,  that  in  case  a  specified   uncertain 
event  shall  not  happen,  the  thing  bequeath- 
ed shall  go  over  to  another  person. 

In  each  case  the  ulterior  bequest  is  subject  to  the  rules 
contained  in  sections  107,  108,  109,  110,  111,  112,  113, 
114,  116,  117. 

Illustrations. 

(a.)  A  sum  of  money  is  bequeathed  to  A,  to  be  paid  to 
him  at  the  age  of  18,  and  if  he  shall  die  before  he  attains 
that  age,  to  B.  A  takes  a  vested  interest  in  the  legacy,  sub- 
ject to  be  devested  and  to  go  to  B  in  case  A  shall  die  under  18. 

(6.)  An  estate  is  bequeathed  to  A  with  a  proviso  that  if  A 
shall  dispute  the  competency  of  the  testator  to  make  a  will, 
the  estate  shall  go  to  B.  A  disputes  the  competency  of  the 
testator  to  make  a  will.  The  estate  gees  to  B. 

(c.)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after 
tis  death  to  B,  but  if  B  shall  then  be  dead,  leaving  a  son, 
such  sou  is  to  stand  in  the  place  of  B,  B  takes  a  vested 
interest  in  the  legacy,  subject  to  be  devested  if  he  dies  leav- 
ing a  son  in  A's  lifetime. 

(d,)  A  sum  of  money  is  bequeathed  to  A  and  B,  and  if 
either  should  die  during  the  life  of  C,  then  to  the  survivor 
living  at  the  death  of  C.  A  and  B  die  before  C.  The  gift 
over  cannot  take  effect,  but  the  representative  of  A  takes  one- 
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half  of  the  money,  and  the  representative  of   B   takes  the 
other  half. 

(e.)  A  bequeaths  to  B  the  interest  of  a  fund  for  life,  and 
directs  the  fund  to  be  divided,  at  her  death,  equally  among 
her  three  children,  or  such  of  them  as  shall  be  living  at  her 
death.  All  the  children  of  B  die  in  B's  lifetime.  The  be- 
qnest  over  cannot  take  effect,  but  the  interests  of  the  children 
pass  to  their  representatives. 

Condition  119>  An  ulterior  bequest  of  the  kind 
must  be  strictly  contemplated  by  the  last  preceding  section 
fulfilled.  cannot  take  effect,  unless  the  condition  is 

strictly  fulfilled. 

Illustrations. 

(a.)  A  legacy  is  bequeathed  to  A,  with  a  proviso  that,  if 
he  marries  without  the  consent  of  B,  C  and  D,  the  legacy  shall 
go  to  E.  D  dies.  Even  if  A  marries  without  the  consent  of 
B  and  C,  the  gift  to  E  does  not  take  effect. 

(6.)  A  legacy  is  bequeathed  to  A,  with  a  proviso  that,  if 
he  marries  without  the  consent  of  B,  the  legacy  shall  go  to  C. 
A  marries  with  the  consent  of  B.  He  afterwards  becomes  a 
widower  and  marries  again  without  the  consent  of  B.  The 
bequest  to  C  does  not  take  effect, 

(e.)  A  legacy  is  bequeathed  to  A,  to  be  paid  at  18,  or 
marriage,  with  a  proviso  that,  if  A  dies  under  18,  or  marries 
without  the  consent  of  B.  the  legacy  shall  go  to  C.  A  marries 
under  18,  without  the  consent  of  B.  The  bequest  to  G 
takes  effect. 

quest  not  affect-      120.  If  the   ulterior  bequest  be  not  valid, 
of  second^"7    the  ori£inal  bequest  is  not  affected  by  it. 

Illustrations. 

(a.)  An  estate  is  bequeathed  to  A  for  his  life,  with  a 
condition  superadded  that  if  he  shall  not  on  a  given  day 
walk  100  miles  in  .an  hour,  the  estate  shall  go  to  B,  The 
condition  being  void,  A  retains  his  estate  as  if  no  condition 
had  been  inserted  in  the  will. 

(6.)  An  estate  is  bequeathed  to  A  for  her  life,  and  if  she 
do  not  desert  her  husband,  to  B.  A  is  entitled  to  the  estate 
during  her  life  as  if  no  condition  had  been  inserted  in 
the  will, 
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(c.)  An  estate  is  bequeathed  to  A  for  life,  and,  if  he 
marries,  to  the  eldest  son  of  B  for  life.  B,  at  the  date  of  the 
testator's  death,  had  not  had  a  son.  The  bequest  over  is 
void  under  section  92,  and  A  is  entitled  to  the  estate  during 
his  life. 

tioned    that  it        121.     A  bequest  may  be  made   with  the 

have   effect  in  condition   superradded   that  it  shall  cease 

case6   Specified  to  have  effect  in  case  a  specified  uncertain 

uncertain  event  event   shall  happen,  or  in   case  a  specified 

°r  uncertain  event  shall  not  happen. 


Illustrations. 

(a.)  An  estate  is  bequeathed  to  A  for  his  life,  with  a 
proviso  that,  in  case  he  shall  cut  down  a  certain  wood,  the 
bequest  shall  cease  to  have  any  effect.  A  cuts  down  the 
wood  ;  he  loses  his  life  -interest  in  the  estate. 

(6.)  An  estate  is  bequeathed  to  A,  provided  that,  if  he 
marries  under  the  age  of  25  without  the  consent  of  the  exe- 
cutors named  in  the  will,  the  estate  shall  cease  to  belong  to 
him.  A  marries  under  25  without  the  consent  of  the 
executors.  The  estate  ceases  to  belong  to  him. 

(c.)  An  estate  is  bequeathed  to  A,  provided  that,  if  he 
shall  not  go  to  England  within  three  years  after  the  testator's 
death,  his  interest  in  the  estate  shall  cease.  A  does  not  go 
to  England  within  the  time  prescribed.  His  interest  in  the 
estate  ceases. 

(d.)  An  estate  is  bequeathed  to  A,  with  a  proviso  that,  if 
she  becomes  a  Nun,  she  shall  cease  to  have  any  interest  in 
the  estate.  A  becomes  a  Nun.  She  loses  her  interest  under 
the  will. 

(e.)  A  fund  is  bequeathed  to  A  for  life,  and  after  his 
death  to  B,  if  B  shall  be  then  living,  with  a  proviso  that, 
if  B  shall  become  a  Nun,  the  bequest  to  her  shall  cease  to 
have  any  effect.  B  becomes  a  Nun  in  the  lifetime  of  A, 
She  thereby  loses  her  contingent  interest  in  the  fund. 

122.     In   order  that  a  condition   that   a   bequest   shall 

Such  condition     cease   to   have  effect    maJ   be   valid,  it  is 
must  not  be  in-     necessary  that  the  event  to  which  it  relates 

tiondio?  dCr  Se°"    be  °ne  wbich  could   le£a%   constitute  the 
condition  of  a  bequest  as   contemplated  by 
the  one  hundred  and  seventh  section. 
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123.  Where  a  bequest  is  made  with  a 
condition  superadded  that  unless  the  le- 
impossibie  or  gatee  shall  perform  a  certain  act,  the  sub- 
SfeiSitei?  Ject-matter  of  the  bequest  shall  go  to  ano- 
for  whicii  no  ther  person,  or  the  bequest  shall  cease  to 
time  specified  have  effect  ;  but  no  time  is  specified  for 
fo™TncT~Peo~f  the  performance  of  the  act  ;  if  the  legatee 
which  subject-  takes  any  step  which  renders  impossible 
matter  to  go  or  indefinitely  postpones  the  performance 
of  the  act  required,  the  legacy  shall  go  as 
if  the  legatee  had  died  without  performing  such  act. 
Illustrations. 

(a.)  A  bequest  is  made  to  A  with  a  proviso  that,  unless 
he  enters  the  army,  the  legacy  shall  go  over  to  B.  A  takes 
holy  orders,  and  thereby  renders  it  impossible  that  he  should 
fulfil  the  condition.  B  is  entitled  to  receive  the  legacy. 

(6.)  A  bequest  is  made  to  A  with  a  proviso  that  it  shall 
cease  to  have  any  effect  if  he  does  not  marry  B's  daughter.  A 
marries  a  stranger,  and  thereby  indefinitely  postpones  the  ful- 
filment of  the  condition.  The  bequest  ceases  to  have  effect. 

124.  Where  the  will  requires  an  act  ,to  be  performed 
by  the  legatee  within  a  specified  time. 
con?Snpere-  either  as  a  condition  to  be  fulfilled  before 
cedent  or  subse-  the  legacy  is  enjoyed,  or  as  a  condition 
s^cifiedSie111  uP°nthe  non-fulfilment  of  which  the  sub- 
ject-matter of  the  bequest  is  to  go  over 
to  another  person,  or  the  bequest  is  to  cease  to  have 
effect  ;  the  act  must  be  performed  within 
in  case  of  fraud!  tne  ^me  specified,  unless  the  the  perform- 
ance of  it  be  prevented  by  fraud,  in 
which  case  such  further  time  shall  be  allowed  as  shall  be 
requisite  to  make  up  for  the  delay  caused  by  such  fraud. 


PART  XVII. 

OF  BEQUESTS  WITH  DIRECTIONS  AS  TO 

APPLICATION  OR  ENJOYMENT. 
125.    Where  a  fund  is  bequeathed  absolutely  to  or  for 


440 


INDIAN  SUCCESSION   ACT.  [sECS. 125-127 


Direction  that 
funds  be  em- 
ployed in  parti- 
cular manner  f  ol 
lowing  absolute 
bequest  of  same 
to  or  for  benefit 
of  any  person. 


the  benefit  of  any  person,  but  the  will 
contains  a  direction  that  it  shall  be  applied 
or  enjoyed  in  a  particular  manner,  the 
legatee  shall  be  entitled  to  receive  the 
fund  as  if  the  will  had  contained  no  such 
direction. 

Illustration. 

A  sum  of  money  is  bequeathed  towards  purchasing  a 
country -residence  for  A,  or  to  purchase  an  annuity  for  A,  or 
to  purchase  a  commission  in  the  army  for  A,  or  to  place  A 
in  any  business.  A  chooses  to  receive  the  legacy  in  money. 
He  is  entitled  to  do  so. 

126.  Where  a  testator  absolutely  bequeaths  a  fund, 

so  as  to  sever  it  from  his  own  estate,  but 
directs  that  the  mode  of  enjoyment  of  it 
by  the  legatee  shall  be  restricted  so  as  to 
secure  a  specified  benefit  for  the  legatee  ; 
if  that  benefit  cannot  be  obtained  for  the 
legatee,  the  fund  belongs  to  him  as  if  the 
will  had  contained  no  such  direction. 

Illustrations. 

(a.)  A  bequeaths  the  residue  of  his  property  to  be  divided 
equally  among  his  daughters,  and  directs  that  the  shares  of 
the  daughters  shall  be  settled  upon  themselves  respectively 
for  life,  and  be  paid  to  their  children  after  their  death.  All 
the  daughters  die  unmarried  :  the  representatives  of  each 
daughter  are  entitled  to  her  share  of  the  residue. 

(6.)  A  directs  his  trustees  to  raise  a  sum  of  money  for  his 
daughter,  and  he  then  directs  that  they  shall  invest  the  fund, 
and  pay  the  income  arising  from  it  to  her  during  her  life, 
and  divide  the  principal  among  her  children  after  her  death. 
The  daughter  dies  without  having  ever  had  a  child.  Her 
representatives  are  entitled  to  the  fund. 

127.  Where  a  testator  does  not   absolutely    bequeath 

a  fund,  so  as  to  sever  it  from  his  own 
estate,  but  gives  it  for  certain  purposes, 
and  part  of  those  purposes  cannot  be  ful- 
filled, the  fund,  or  so  much  of  it  as  has 
not  been  exhausted  upon  the  objects 


Direction  that 
mode  of  enjoy- 
ment of  abso- 
lute bequest  is 
to  be  restricted, 
to  secure  speci- 
fied benefit  for 
legatee. 


Bequest  of 
fund  for  certain 
purposes,  some 
of  which  cannot 
be  fulfilled. 
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contemplated  by  the  will,  remains  a  part  of  the  estate  of 
the  testator. 

Illustrations. 

(a.)  A  directs  that  his  trustees  shall  invest  a  sum  of  money 
in  a  particular  way,  and  shall  pay  the  interest  to  his  son  for 
life,  and  at  his  death  shall  divide  the  principal  among  his 
children  ;  the  son  dies  without  having  ever  had  a  child.  The 
fund,  after  the  son's  death,  belongs  to  the  estate  of  the 
testator. 

(b.)  A  bequeaths  the  residue  of  his  estate  to  be  divided 
equally  among  his  daughters,  with  a  direction  that  they  are 
to  have  the  interest  only  during  their  lives,  and  that  at  their 
decease  the  fund  shall  go  to  their  children.  The  daughters 
have  no  children.  The  fund  belongs  to  the  estate  of  the 
testator. 


PART  XVIII. 
OF  BEQUESTS  TO  AN  EXECUTOR. 

Legatee  named        128.    If  a  legacy  is  bequeathed  to  a 
as  executor  can-    person  who  is  named   an  executor  of  the 

heshe^s  intln-     will>  he  sha11  not    take    the    le£acy    UnlesS 

tion  to   act  as    he  proves  the  will  or  otherwise  manifests 
executor.  an  intention  to  act  as  executor. 

Illustration. 

A  legacy  is  given  to  A,  who  is  named  an  executor.  A  orders 
the  funeral  according  to  the  directions  contained  in  the  will, 
and  dies  a  few  days  after  the  testator,  without  having  proved 
the  will.  A  has  manifested  an  intention  to  act  as  executor. 


PAET  XIX. 
OF  SPECIFIC  LEGACIES. 

129.    Where  a  testator  bequeaths  to  any  person  a  speci- 
fied part  of  his  property,  which  is  distin- 
ga°y    guished  from  all  other  parts  of  his  property, 
the  legacy  is  said  to  be  specific. 
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Illustrations. 

(a.)    A  bequeaths  to  B — 

"  the  diamond-ring  presented  to  him  by  C:  " 

"  his  gold  chain  :  " 

"  a  certain  bale  of  wool  : '' 

"  a  certain  piece  of  cloth  :" 

"  all  his  household-goods,  which  shall  be  in  or  about 

his  dwelling-house  in  M  Street,  in  Calcutta,  at 

the  time  of  his  death  :  " 

"  the  sum  of  1,000  rupees  in  a  certain  chest :  " 
"  the  debt  which  B  owes  him  :  " 
"  all  his  bills,  bonds  and  securities  belonging  to  him, 

lying  in  his  lodgings  in  Calcutta  :  " 
"  all  his  furniture  in  his  house  in  Calcutta :  " 
"  all  his  goods  on  board  a  certain  ship  then  lying 

in  the  river  Hugli  :  " 

"  2,000  rupees  which  he  has  in  the  hands  of  C  :  " 
'•  the  money  due  to  him  on  the  bond  of  D  :" 
"  his  mortgage  on  the  Rampur  factory  :" 
"one-half  of  the  money  owing  to  him  on  his  mort- 
gage of  Rampur  factory  :" 
''  1,000  rupees,  being  part  of  a  debt  due  to  him 

from  C  :" 

"  his  capital  stock  of  1,000/.  in  East  India  Stock  :" 
"his  promissory  notes  of  the  Government  of  India 

for  10,000  rupees  in  their  4  per  cent,  loan  :" 
•'  all  such  sums  of  money  as  his  executors  may,  after 

his  death,  receive   in  respect  of  the  debt  due  to 

him  from  the  insolvent  firm  of  D  and  Company:" 
"  all  the  wine  which  he  may  have  in  his  cellar  at  the 

time  of  his  death  :" 
"such  of  his  horses  as  B  may  select :" 
' «  all  his  shares  in  the  Bank  of  Bengal  :" 
"all  the  shares  in  the  Bank  of  Bengal"  which  he  may 

possess  at  the  time  of  his  death  :" 
"  all  the  money  which  he  has  in  the  5£  per  cent,  loan 

of  the  Government  of  India  :" 
"  all  the  Government-securities  he  shall  be  entitled  to 

at  the  time  of  his  decease." 
Each  of  these  legacies  is  specific. 

(6.)  A  having  Government  promissory  notes  for  10,000 
rupees,  bequeaths  to  his  executors  "Government  promissory 
notes  for  10,000  rupees  in  trust  to  sell"  for  the  benefit  of  B. 
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The  legacy  is  specific. 

(c.)     A  having  property   at  Benares,    and  also   in   other 
places,  bequeaths  to   B  all  his   property  at  Benares. 
The  legacy  is  specific, 

(d.)    A  bequeaths  to  B— 

his  house  in  Calcutta  : 

his  zamindari  of  Bampur  : 

his  taluq  of  Ramnagar  : 

his  lease  of  the  Indigo-factory  of  Salkya  : 

an  annuity  of  500  rupees  out  of  the   rents  of  his 

zamindari  of  W. 
A  directs  his  zamindari  of  X   to  be  sold,  and  the 

proceeds  to  be  invested  for  the  benefit  of  B. 

Each  of  these  bequests  is  specific, 

(e.)  A  by  his  will  charges  his  zamindari  of  Y  with  an 
annuity  of  1,000  rupees  to  C  during  his  life,  and  subject 
to  this  charge  he  bequeaths  the  zamindari  to  D.  Each  of 
these  bequests  is  specific. 

(/.)    A  bequeaths  a  sum  of  money — 

to  buy  a  house  in  Calcutta  for  B  : 

to  buy  an  estate  in  zila  Faridpur  for  B  : 

to  buy  a  diamond  ring  for  B  : 

to  buy  a  horse  for  B  : 

to  be  invested  in  shares  in  the  Bank  of  Bengal  for  B  : 

to  be  invested  in  Government- securities  for  B, 

A  bequeaths  to  B — 

' '  a  diamond-ring  :" 

"ahorse:" 

"  10,000  rupees  worth  of  Government-securities  :" 

"  an  annuity  of  500  rupees  :" 

"  2,000  rupees,  to  be  paid  in  cash  :" 

"  so  much  money  as  will  produce  5,000  rupees  4  per 

cent,  Government-securities. " 
These  bequests  are  not  specific. 

(gr.)  A,  having  property  in  England  and  property  in  India, 
bequeaths  a  legacy  to  B,  and  directs  that  it  shall  be  paid  out 
of  the  property  which  he  may  leave  in  India.  He  also 
bequeaths  a  legacy  to  C,  and  directs  that  it  shall  be  paid  out 
of  the  property  which  he  may  leave  in  England. 

No  one  of  these  legacies  is  specific. 
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°wffiS 

stocks,  &c,   in 


130.  Where  a  sum  certain  is  bequeath- 
ed>  the  legacy  is  not  specific  merely 
because  the  stocks,  funds  or  securities 

in    whic.h  {i  is    invested    are    described 
in  the  will. 

Illustration. 

A  bequeaths  to  B  — 

'  '  10,000  rupees  of  his  funded  property  :" 

"10,000  rupees  of   his  property  now  invested  in 

shares  of  the  Ease  Indian  Railway  Company  :" 
''10,000  rupees,   at  present  secured  by  mortgage  of 

Rampur  factory." 
No  one  of  these  legacies  is  specific. 

131.  Where  a  bequest  is  made  in  general  terms,  of 
Bequest  of  a  certain  amount  of  any  kind  of  stock, 
the  legacy  is  not  specific  merely  because 
the  testator  was,  at  the  date  of  his  will, 
possessed  of  stock  of  the  specified  kind, 
to  an  equal  or  greater  amount  than  the 
amount  bequeathed. 

Illustration. 


stock  where 
testator  had,  at 
date  of  will, 
equal  or  greater 
amount  of  stock 
of  same  kind. 


A  bequeaths  to  B  5,000  rupees  five  per  cent.  Government- 
securities.  A  had  at  the  date  of  the  will  five  per  cent. 
Government-securities  for  5,000  rupees. 

The  legacy  is  not  specific. 

132.  A  money-legacy  is  not  specific 
merely  because  the  will  directs  its 
payment  to  be  postponed  until  some 
part  of  the  property  of  the  testator  shall 
have  been  reduced  to  a  certain  form,  or 
remitted  to  a  certain  place. 


Bequest  o  f 
money  where 
not  payable 
until  part  of 
testator's  pro- 
perty disposed 
of  in  certain 
way. 


Illustration. 


A  bequeaths  to  B  10,000  rupees,  and  directs  that  this 
legacy  shall  be  paid  as  soon  as  A's  property  in  India  shall  be 
realized  in  England, 

The  legacy  is  not  specific, 
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133.  Where  a  will  contains  a  bequest  of  the  residue 

of  the  testator's  property  along  with  an 
enumeration   of  some  items  of    property 
deemed  specifi-    not  previously    bequeathed,  the    articles 
caiiy  bequeath-    enumerated   shall    not  be    deemed  to  be 
specifically  bequeathed. 

134.  Where  property  is  specifically  bequeathed  to  two 

or  more  persons  in  succession,  it  shall 
form  of  °sp'e<£  *>e  retained  in  the  form  in  which  the 
fie  bequest  to  testator  left  it,  although  it  may  be  of 

suc^  a  nature  that  Us  value  is  continually 

decreasing. 

Illustrations. 

(a.)  A,  having  a  lease  of  a  house  for  a  term  of  years, 
15  of  which  were  unexpired  at  the  time  of  his  death,  has 
bequeathed  the  lease  to  B  for  his  life,  and  after  B's  death 
to  C.  B  is  to  enjoy  the  property  as  A  left  it,  although, 
if  B  lives  for  15  years,  C  can  take  nothing  under  the  bequest, 

(6.)  A,  having  an  annuity  during  the  life  of  B,  bequeaths 
it  to  C  for  his  life,  and  after  C's  death,  to  D.  C  is  to  enjoy 
the  annuity  as  A  left  it,  although,  if  B  dies  before  D,  I) 
can  take  nothing  under  the  bequest, 

135.  Where  property  comprised   in  a  bequest  to  two 
Sale  and    in-    or  -more    persons     in  succession,     is  not 

vestment  of  specifically  bequeathed,  it  shall,  in  the 
proceeds  of  pro-  absence  of  any  direction  to  the  contrary, 
ed  to  two  or  be  sold,  and  the  proceeds  of  the  sale  shall 
more  persons  in  be  invested  in  such  securities  as  the 
High  Court  may,  by  any  general  rule  to 
be  made  from  time  to  time,  authorize  or  direct,  and  the 
fund  thus  constituted  shall  be  enjoyed  by  the  successive 
legatees  according  to  the  terms  of  the  will. 

Illustration. 

A,  having  a  lease  for  a  term  of  years,  bequeaths  "  all 
his  property  "  to  B  for  life,  and  after  B's  death,  to  C,  The 
lease  must  be  sold,  and  the  proceeds  invested  as  stated  in 
the  text,  and  the  annual  income  arising  from  the  fund  is 
to  be  paid  to  B  for  life.  At  B's  death  the  capital  of  the 
fund  is  to  be  paid  to  C. 
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ficiency  of   as-  136.     If  there  be  a   deficiency   of  assets 

S^s  Vcmc  to  PaF  le£acies>    a  specific  legacy  is  not 

legacy  'not   to  liable  to  abate  with  the  general  legacies. 

abate  with 
general  legacies. 


PART  XX. 

OF  DEMONSTRATIVE  LEGACIES. a 

137.     Where   a  testator  bequeaths  a  certain   sum  of 

Demonstrative     money5  or  a  certain    quantity  of  any  other 

legac^°defined!e     commodity,  and  refers  to  a  particular  fund 

or  stock  so  as  to   constitute   the   same  the 

primary  fund   or  stock  out   of  which  payment  is  to  be 

made,  the  legacy  is  said  to  be  demonstrative. 

Explanation. — The  distinction  between  a  specific  legacy 
and  a  demonstrative  legacy  consists  in  this,  that 

where  specified  property  is  given  to  the  legatee,  the 
legacy  is  specific  ; 

where  the  legacy  is  directed  to  be  paid  out  of  specified 
property,  it  is  demonstrative. 

Illustrations. 

(a.)     A  bequeaths  to  B  1,000  rupees,   being  part  of  a  debt 
due  to  him  from  W.     He  also  bequeaths  to   C  1,000  rupees 
to  be  paid  out  of  the  debt  due  to  him  from  W,     The  legacy 
to  B  is  specific  ;  the  legacy  to  C  is  demonstrative. 
(6.)     A  bequeaths  to  B— 

"  ten  bushels  of  the  corn  which   shall  grow  in   his 

field  of  Greenacre  :  " 
"  80  chests  of  the  indigo  which  shall  be  made  at  his 

factory  of  Rampur  :  " 
"  10,000  rupees  out  of  his  five  per  cent,  promissory 

notes  of  the  Government  of  India  :  " 
an  annuity  of  500  rupees  "  from  his  funded  property  :" 
"  1,000  rupees  out  of  the   sum  of  2,000   rupees  due  to 
him  by  C, " 

a  This  Part  applies  to  the  wills  of  Hindus,  &<?.,  in  the 
Lower  Provinces  and  in  the  towns  of  Madras  and  Bombay,  see 
Act  No.  XX I  of  1870. 
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A  bequeaths  to  B  an  annuity,  and  directs  it  to  be  paid  out 
of  the  rents  arising  from  kis  taluq  of  Ramnagar. 
A  bequeaths  to  B — 

"  10,000  rupees  out  of  his  estate  at  Eamnagar,"  or 

charges  it  on  his  state  at  Ramnagar  : 
"10,000  rupees,  being  his   share  of  the  capital  em- 
barked in  a  certain  business." 
Each  of  these  bequests  is  demonstrative. 
138.  Where  a  portion  of  a  fund  is  specifically  bequeath- 
Order  of  pay-    ed  and  a  legacv  is    directed   to  be   paid 
ment  when  le-    out  of  the  same  fund,    the  portion  speci- 
g|cy  ducted  to    ficaliy  bequeathed  shall  first  be  paid  to 
fiuid*  the°Usub-    the  legatee,  and  the  demonstrative  legacy 
ject  of  specific    shall  be  paid   out  of  the  residue   of  the 
legacy.  fund,   and,  so  far  as  the  residue   shall  be 

deficient,  out  of  the  general  assets  of  the  testator. 

Illustrations. 

A  bequeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to 
him  from  W.  He  also  bequeaths  to  C  1 ,000  rupees  to  be  paid 
out  of  the  debt  due  to  him  from  W.  The  debt  due  to  A  from 
W  is  only  1,500  rupees  ;  of  these  1,500  rupees,  1,000  rupees 
belong  to  B,  and  500  rupees  are  to  be  paid  to  C.  C  is  also 
to  receive  500  rupees  out  of  the  general  assets  of  the  testator. 

PART  XXI. 

OF  ADEMPTION  OF  LEGACIES.3 

139.  If  anything  which  has  been  specifically  bequeath- 
ed does  not  belong  to  the  testator  at 
!  "  the  time  of  his  death,  or  has  been  con- 
verted into  property  of  a  different  kind, 
the  legacy  is  adeemed  ;  that  is,  it  cannot  take  effect  by 
reason  of  the  subject-matter  having  been  withdrawn  from 
the  operation  of  the  will. 

Illustrations, 
(a,)    A  bequeaths  to  B — 

a  This  Part  applies  to  the  wills  of  Hindus,  &c.,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  see  Act 
No.  XXI  of  1870. 
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"  the  diamond-ring  presented  to  him  by  C  : " 

"  his  gold  chain  :  " 

"  a  certain  bale  of  wool  :  " 

"  a  certain  piece  of  cloth  :  " 

"all  his  household-goods  which  shall  be  in  or  about 
his  dwelling-house  in  M  Street,    in  Calcutta,  at 
the  time  of  his  death. 
A,  in  his  lifetime, 

sells  or  gives  away  the  ring  : 

converts  the  chain  into  a  cup  ; 

converts  the  wool  into  cloth  : 

makes  the  cloth  into  a  garment  : 

takes  another  house  into  which  he  removes  all  his 

goods. 

Each  of  these  legacies  is  adeemed. 
(6.)    A  bequeaths  to  B — 

"  the  sum  of  1,000  rupees  in  a  certain  chest  :  " 

''•  all  the  horses  in  his  stable." 

At  the  death  of  A,  no  money  is  found  in  the  chest,  and  no 
horses  in  the  stable. 
The  legacies  are  adeemed, 

(c.)     A  bequeaths  to  B  certain  bales  of  goods.     A  takes  the 
goods  with  him  on  a  voyage.   The  ship  and  goods 
are  lost  at  sea,  and  A  is  drowned. 
The  legacy  is  adeemed. 

140.  A  demonstrative  legacy  is  not  adeemed  by  reason 
Non-ademp-  that  the  property  on  which  it  is  charged 
tion  of  demon-  by  the  will  does  not  exist  at  the  time  of 
strative  legacy.  the  death  of  the  testator,  or  has  been  con- 
verted into  property  of  a  different  kind  ;  but  it  shall  in 
such  case  be  paid  out  of  the  general  assets  of  the  testator. 
141.  Where  the  thing  specifically  be- 
queathed is  the  right  to  receive  something 
of  value  from  a  third  party,  and  the  testa- 
tor himself  receives  it,  the  bequest  is 
adeemed. 


Ademption  of 
specific  bequest 
of  right  to  re- 
ceive something 
from  third 
party. 


Illustrations. 


(a.)    A  bequeaths  to  B — 

"  the  debt  which  C  owes  him  :  " 

"  2,000  rupees  which  he  has  in  the  hands  of  D 

"  the  money  due  to  him  on  the  bond  of  E  : " 
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"  his  mortgage  on  the  Rampur  factory,  " 

All  these  debts  are  extinguished  in  A's  lifetime,    some 
with  and  some  without  his  consent. 

All  the  legacies  are  adeemed. 
(6.)    A  bequeaths  to  B— 

"  his  interest  in  certain  policies  of  life  assurance.  " 
A  in  his  lifetime  receives  the  amount  of  the  policies.    The 
legacy  is  adeemed. 


Ademp  t  i  o  n 


142«    The 


the  testator  of  a 


pro    tanto    by  part  of  an  entire    thing   specifically  be- 

testator's      re-  queathed  shall  operate   as   an   ademption 

entire    Thing  of  the  legacy  to  the   extent  of  the  sum 

specifically   be-  so  received, 
queathed. 

Illustration. 

A  bequeaths  to  B  "the  debt  due  to  him  by  C. "  The 
debt  amounts  to  10,000  rupees.  C  pays  to  A  5,000  rupees, 
the  one-half  of  the  debt.  The  legacy  is  revoked  by  ademp- 
tion, so  far  as  regards  the  5,000  rupees  received  by  A. 


143.    If  a 

Ademption 
pro  tanto  b  y 
testator's  re- 
ceipt of  portion 
of  entire  fund 
of  which  por- 
tion has  been 
specifically  be- 
queathed. 


portion  of  an  entire  fund  or  stock  be 
specifically  bequeathed,  the  receipt  by 
the  testator  of  a  portion  of  the  fund  or 
stock  shall  operate  as  an  ademption  only 
to  the  extent  of  the  amount  so  received  ; 
and  the  residue  of  the  fund  or  stock 
shall  be  applicable  to  the  discharge  of  the 
specific  legacy. 

Illustration. 


A  bequeaths  to  B  one-half  of  the  sum  of  10,000  rupees 
due  to  him  from  W.  A  in  his  lifetime  receives  6,000  rupees, 
part  of  the  10,000  rupees.  The  4,000  rupees  which  are  due 
from  W  to  A  at  the  time  of  his  death  belong  to  B  under 
the  specific  bequest. 

29 
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144.     Where    a    portion    of   a   fund  is 

Order  of  pay-     specifically  bequeathed  to  one  legatee,  and 

ment       where     a  legacy  charged  on  the  same  fund   is   be- 

portion  of  fund  °,«   •/1.  .,        ,  •  »•  ,1 

specifically  be-  queathed  to  another  legatee  ;  if  the  testa- 
queathed  to  one  tor  receives  a  portion  of  that  fund,  and  the 
g?Cyte%aharged  remainder  of  the  fund  is  insufficient  to 
on  same  fund  to  pay  both  the  specific  and  the  demonstra- 
te °tater'  h  vind  ^ve  ^eSac7f  tne  specific  legacy  shall  be 
received  a^po£  paid  first,  and  the  residue  (if  any)  of  the 
tion  of  that  fund  shall  be  applied  so  far  as  it  will  ex- 
in8ufficStndto  tend  in  payment  of  the  demonstrative 
pay  both  lega-  legacy,  and  the  rest  of  the  demonstrative 
cies«  legacy  shall  be  paid  out  of  the  general 
assets  of  the  testator. 

Illustration. 

A  bequeaths  to  B  1,000  rupees,  part  of  the  debt  of  2,000 
rupees  due  to  him  from  W.  He  also  bequeaths  to  C  1,000 
rupees  to  be  paid  out  of  the  debt  due  to  him  from  W.  A 
afterwards  receives  500  rupees,  part  of  that  debt,  and  dies 
leaving  only  1,500  rupees  due  to  him  from  W.  Of  these 
1,500  rupees,  1,000  rupees  belong  to  B,  and  500  rupees  are 
to  be  paid  to  C.  C  is  also  to  receive  500  rupees  out  of  the 
general  assets  of  the  testator. 

Adempt  ion 

•where  stock,  145.  Where  stock  which  has  been 
"uStfb^aoeb  specifically  bequeathed  does  not  exist  at 
not  exist  at  tes-  the  testator's  death,  the  legacy  is  adeemed. 

tator's  death. 

Illustration. 
A  bequeaths  to  B — 

"  his  capital  stock  of  1,OOOZ.  in  East  India  Stock  :" 
"his  promissory  notes  of  the  Government  of  India  for 

10,000  rupees  in  their  4  per  cent,  loan." 
A  sells  the  stock  and  the  notes. 
The  legacies  are  adeemed, 

Adempt  ion        146.     Where     stock    which    has    been 

S^ffSSS&  specifically  bequeathed,  does  only   in   part 

iy   bequeathed,  exist  at  the  testator's  death,   the  legacy 

oniSt8atntS-  is  adeemed   so   far  as  regards  that  part  of 

tor's  death.  '  the  stock  Avhich  has  ceased  to  exist. 
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Illustration. 
A  bequeaths  to  B — 

"  his  10,000  rupees   in   the  5*  per  cent,   loan  of  the 

Government  of  India." 

A  sells  one-half  of  his  10,000  rupees  in  the  loan  in  question. 
One-half  of  the  legacy  is  adeemed. 

Non-ademp-  147-  A  8Pecific  bequest  of  goods  under 
tion  of  specific  a  description  connecting  them  with  a 
bequest  of  goods  certain  place,  is  not  adeemed  by  reason 
nected  withc°er-  *hat  they  have  been  removed  from  such 
tain  place,  by  place  from  any  temporary  cause,  or  by 
movTi  °f  **"  fraud>  or  without  the  knowledge  or  sanc- 
tion of  the  testator. 

Illustrations. 

A  bequeaths  to  B  "  all  his  household  goods  which  shall  be 
in  or  about  his  dwelling-house  in  Calcutta  at  the  time  of  his 
death."  The  goods  are  removed  from  the  house  to  save 
them  from  fire.  A  dies  before  they  are  brought  back. 

A  bequeaths  to  B  ''all  his  household  goods  which  shall 
be  in  or  about  his  dwelling-house  in  Calcutta  at  the  time  of 
his  death."  During  A's  absence  upon  a  journey,  the  whole 
of  the  goods  are  removed  from  the  house.  A  dies  without 
having  sanctioned  their  removal. 

Neither  of  these  legacies  is  adeemed. 

148.     The  removal  of  the  thing  bequeathed  from  the 

place  in  which  it  is  stated  in  the  will  to 

ai  of  ^hing^bel    be  situated,  does  not  constitute  an  ademp- 

queathed    does    tion,  where  the  place  is  only  referred  to  in 

ad«Lpttonitute     order  to   comP]ete  tb-e  description  of  what 
the  testator  meant  to  bequeath. 

Illustrations. 

A  bequeaths  to  B  all  the  bills,  bonds  and  other  securities 
for  money  belonging  to  him  then  lying  in  his  lodgings  in  Cal- 
cutta. At  the  time  of  his  death,  these  effects  had  been 
removed  from  his  lodgings  in  Calcutta, 

A  bequeaths  to  B  all  his  furniture  then  in  his  house  in 
Calcutta.  The  testator  has  a  house  at  Calcutta  and  another 
at  Chinsurah,  in  which  he  lives  alternately,  being  possessed 
of  one  set  of  furniture  only,  which  he  removes  with  himself 
to  each  house.  At  the  time  of  his  death,  the  furniture  is  in 
the  house  at  Chinsurah, 
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A  bequeaths  to  B  all  his  goods  on  board  a  certain  ship 
then  lying  in  the  river  Hugli,  The  goods  are  removed  by 
A's  directions  to  a  warehouse,  in  which  they  remain  at  the 
time  of  A's  death. 

No  one  of  these  legacies  is  revoked  by  ademption. 

149.  Where  the  thing  bequeathed  is  not  the  right  to 
When    thing     receive   something  of  value   from  a  third 

bequeathed  is  a  person,  but  the  money  or  other  commodity 
valuable  to  be  which  shall  be  received  from  the  third 
StCoTf?om  third  person  by  the  testator  himself  or  by  his 
person ;  and  representatives,  the  receipt  of  such  sum 
ortSr^re^ei"-  of  m°ney  or  other  commodity  by  the 
ative316 receives  testator  shall  not  constitute  an  ademp- 
it.  tion ; 

but  if  he  mixes  it  up  with  the  general  mass  of  his 
property,  the  legacy  is  adeemed. 

Illustration. 

A  bequeaths  to  B  whatever  sum  may  be  received  from  his 
claim  on  C.  A  receives  the  whole  of  his  claim  on  C,  and 
sets  it  apart  from  the  general  mass  of  his  property.  The 
legacy  is  not  adeemed. 

150.  Where    a  thing  specifically  bequeathed  under- 
Change      by    &oes   a  CQanSe  between  the  date  of  the 

operation  of  law  will  and  the  testator's  death,  and  the 
of  subject  of  change  takes  place  by  operation  of  law, 
b?tSeinbSeof  or  in  the  course  of  execution  of  the  pro- 
will  and  testa-  visions  of  any  legal  instrument  under 
tor's  death.  which  the  thing  bequeathed  was  held,  the 

legacy  is  not  adeemed  by  reason  of  such  change. 

Illustrations. 

A  bequeaths  to  B  "  all  the  money  which  he  has  in  the 
5|  percent,  loan  of  the  Government  of  India." 

The  securities  for  the  5£  per  cent,  loan  are  converted  during 
A's  lifetime  into  5  per  cent,  stock. 

A  bequeaths  to  B  the  sum  of  2,000/,,  invested  in  Consols 
in  the  names  of  trustees  for  A. 

The  sum  of  2,000/,  is  transferred  by  the  trustees  into  A's 
own  name. 

A  bequeaths  to  B  the  sum  of  10,000  rupees  in  promissory 
notes  of  the  Government  of  India  which  he  has  power,  under 
his  marriage-settlement,  to  dispose  of  by  will,  Afterwards, 
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in  A's  lifetime,  the  fund  is  converted  into  Consols  by  virtue 
of  an  authority  contained  in  the  settlement. 

No  one  of  these  legacies  has  been  adeemed. 

151.     Where  a   thing   specifically  bequeathed   under- 

Change  of  goes  a  change  between  the  date  of  the 
subject  without  will  and  the  testator's  death,  and  the 
change  takes  place  without  the  knowledge 
or  sanction  of  the  testator,  the  legacy  is 
not  adeemed. 

Illustration. 

A  bequeaths  to  B  "  all  his  3  per  cent.  Consols."  The  Con- 
sols are,  without  A's  knowledge,  sold  by  his  agent,  and  the 
proceeds  converted  into  East  India  Stock.  This  legacy  is 
not  adeemed. 

Stock  specif  icai-  152.  Where  stock  which  has  been  spe- 
ly  bequeathed,  cifically  bequeathed  is  lent  to  a  third  party 
JJrty  £  <££!  on  condition  that  it  shall  be  replaced,  and 
tion  that  it  be  it  is  replaced  accordingly,  the  legacy  is 
replaced.  not  adeemed. 

stock  specifi-  153.  Where  stock  specifically  bequeath- 
caliy  bequeath-  ed  is  sold,  and  an  equal  quantity  of  the 
eu  MAd  b  d*  b6  same  stock  is  afterwards  purchased  and 
£ngLgato  tes-  belongs  to  the  testator  at  his  death,  the 
tator  at  his  legacy  is  not  adeemed, 
death. 


PART  XXII. 

OF  THE  PAYMENT  OF  LIABILITIES  IN  RESPECT  OF 
THE  SUBJECT  OF  A  BEQUEST.** 

154.     Where   property  specifically  bequeathed  is  sub- 

liabiitv  ^ect  at  ^e   ^eata   °^  *ke  testator  to  any 

of  executor  to  pledge,   lien  or  incumbrance,  created  by 

exonerate    spe-  the  testator    himself  or  by    any    person 

cific  legatees.  under  Wn0m  he  claims  ;    then,  unless  a 

a  This  Part  applies  to  the  wills  of  Hindus,  &c.,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  see  Act 
No.  XXI  of  1870. 
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contrary  intention  appears  by  the  will,  the  legatee,  if 
he  accepts  the  bequest,  shall  accept  it  subject  to  such 
pledge  or  incumbrance,  and  shall  (as  between  himself 
and  the  testator's  estate)  be  liable  to  make  good  the 
amount  of  such  pledge  or  incumbrance. 

A  contrary  intention  shall  not  be  inferred  from  any 
direction  which  the  will  may  contain  for  the  payment 
of  the  testator's  debts  generally. 

Explanation. — A  periodical  payment  in  the  nature  of 
land-revenne  or  in  the  nature  of  rent  is  not  such  an  in- 
cumbrance as  is  contemplated  by  this  section. 

Illustrations. 

(a.)  A  bequeaths  to  B  the  diamond-ring  given  him  by  C. 
At  A's  death  the  ring  is  held  in  pawn  by  D,  to  whom  it  has 
been  pledged  by  A.  It  is  the  duty  of  A's  executors,  if  the 
state  of  the  testator's  assets  will  allow  them,  to  allow  B  to 
redeem  the  ring. 

(b.'j  A  bequeaths  to  B  a  zamindari,  which  at  A's  death  is 
subject  to  a  mortgage  for  10,000  rupees,  and  the  whole  of  the 
principal  sum,  together  with  interest  to  the  amount  of  1,000 
rupees,  is  due  at  A's  death.  B,  if  he  accepts  the  bequest, 
accepts  it  subject  to  this  charge,  and  is  liable,  as  between 
himself  and  A's  estate,  to  pay  the  sum  of  11,000  rupees  thus 
due. 


Completion  of 
testator's  title 
t  o  things  b  e- 


155.     Where  any  thing  is  to  be   done  to 
complete    the  testator's  title   to  the  thing: 


queathed      to     bequeathed,  it  is  to  be  done   at  the  cost  o 
be  at  cost      « f      ._  »  '. 


his  estate. 


the  testator's  estate. 


Illustrations. 

(a.)  A,  having  contracted  in  general  terms  for  the  pur- 
chase of  a  piece  of  land  at  a  certain  price,  bequeaths  it  to  B, 
and  dies  before  he  has  paid  the  purchase-money,  The 
purchase-money  must  be  made  good  out  of  A's  assets. 

(6.)  A,  having  contracted  for  the  purchase  of  a  piece  of 
land  for  a  certain  sum  of  money,  one-half  of  which  is  to  be 
paid  down,  and  the  other  half  secured  by  mortgage  of  the 
land,  bequeaths  it  to  B,  and  dies  before  he  has  paid  or  secured 
any  part  of  the  purchase-money.  One-half  of  the  purchase- 
money  must  be  paid  out  of  A's  assets. 
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156.  Where  there  is  a  bequest  of  any  interest  in 
Exoneration  of  immoveable  property,  in  respect  of  which 
legatee's  im-  payment  in  the  nature  of  land-revenue 
moveabie  pro-  or  jn  the  nature  of  rent  has  to  be  made 
Fand  revenue  periodically,  the  estate  of  the  testator 
or  rent  payable  shall  (as  between  such  estate  and  the 
periodically.  legatee)  make  good  such  payments  or  a 
proportion  of  them  up  to  the  day  of  his  death. 

Illustration. 

A  bequeaths  to  B  a  house,  in  respect  of  which  365  rupees 
are  payable  annually  by  way  of  rent.  A  pays  his  rent  at  the 
usual  time,  and  dies  25  days  after,  A's  estate  shall  make  good 
25  rupees  in  respect  of  the  rent. 

Exoneration  of  157.  In  the  absence  of  any  direction 
specif  ic  legatee's  in  the  will,  where  there  is  a  specific  be- 
stockComJ°nUt  quest  of  stock  in  a  Joint  Stock  Company, 
y'  if  any  call  or  other  payment  is  due  from 
the  testator  at  the  time  of  his  death  in  respect  of  such 
stock,  such  call  or  payment  shall,  as  between  the  testator's 
estate  and  the  legatee,  be  borne  by  such  estate; 

but  if  any  call  or  other  payment  shall,  after  the  testa- 
tor's death,  become  due  in  respect  of  such  stock,  the  same 
shall,  as  between  the  testator's  estate  and  the  legatee,  be 
borne  by  the  legatee  if  he  accept  the  bequest. 

Illustrations. 

(a,)  A  bequeathed  to  B  his  shares  in  a  certain  railway. 
At  A's  death  there  was  due  from  him  the  sum  of  5l.  in  res- 
pect of  each  share,  being  the  amount  of  a  call  which  had 
been  duly  made,  and  the  sum  of  5s..  in  respect  of  each  share, 
being  the  amount  of  interest  which  had  accrued  due  in 
respect  of  the  call.  These  payments  must  be  borne  by  A's 
estate. 

(b.)  A  has  agreed  to  take  50  shares  in  an  intended  Joint 
Stock  Company,  and  has  contracted  to  pay  up  51.  in  respect 
of  each  share,  which  sum  must  be  paid  before  his  title  to  the 
shares  can  be  completed.  A  bequeaths  these  shares  to  B. 
The  estate  of  A  must  make  good  the  payments  which  were 
necessary  to  complete  A's  title- 

(c.)  A  bequeaths  to  B  his  shares  in  a  certain  railway.  B 
accepts  the  legacy.  After  A's  death,  a  call  is  made  in 
respect  of  the  shares.  B  must  pay  the  call. 
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(rf.)  A  bequeaths  to  B  his  shares  in  a  Joint  Stock  Com- 
pany. B  accepts  the  bequest.  Afterwards  the  affairs  of 
the  Company  are  wound  up.  and  each  shareholder  is  called 
upon  'for  contribution.  The  amount  of  the  contribution 
must  be  borne  by  the  legatee. 

(e.)  A  is  the  owner  of  ten  shares  in  a  Railway  Company. 
At  a  meeting  held  during  his  lifetime  a  call  is  made  of  3/, 
per  share,  payable  by  three  instalments.  A  bequeaths  his 
shares  to  B,  and  dies  between  the  day  fixed  for  the  payment 
of  the  first  and  the  day  fixed  for  the  payment  of  the  second 
instalment,  and  withotit  having  paid  the  first  instalment. 
A's  estate  must  pay  the  first  instalment,  and  B,  if  he  accepts 
the  legacy,  must  pay  the  remaining  instalments. 


PART  XXIII. 

OF  BEQUESTS  OF  THINGS  DESCKIBED 

IN  GENERAL  TERMS.a 

B  e  q  u  e  s  t  of     158.  If  there  be  a  bequest  of  something  des- 
thing  described     cribed  in  general  terms,  the  executor   must 
in   general    purchase  for  the  legatee  what  may  reason- 
ably  be   considered  to   answer    the  des- 
cription. 

Illustrations. 

(a.)  A  bequeaths  to  B  a  pair  of  carriage-horses,  or  a 
diamond-ring.  The  executor  must  provide  the  legatee  with 
such  articles,  if  the  state  of  the  assets  will  allow  it. 

(6.)  A  bequeaths  to  B  ;<  his  pair  of  carriage-horses."  A 
had  no  carriage-horses  at  the  time  of  his  death.  The  legacy 
fails. 


a  This  Part  applies  to  the  wills  of  Hindus,  &c.,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  see  Act 
No.  XXI  of  1870, 
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PART  XXIV. 

OF  BEQUESTS  OF  THE  INTEREST  OB  PRODUCE 

OF  A  FUND.a 

159.  Where  the  interest  or  produce   of  a  fund  is  be- 
Bequest  of  in-    queathed  to   any     person,     and   the   will 

terest    or   pro-    affords  no  indication  of  an   intention   that 
ice  of  fund.        the  enjoyment  of  the  bequest  should  be  of 

limited  duration,  the  principal  as  well  as  the  interest  shall 
belong  to  the  legatee. 

Illustration. 

(a.)  A  bequeaths  to  B  the  interest  of  his  five  per  cent, 
promissory  notes  of  the  Government  of  India.  There  is  no 
other  clause  in  the  will  affecting  those  securities.  B  is 
entitled  to  A's  five  per  cent,  promissory  notes  of  the  Govern- 
ment of  India. 

(&.)  A  bequeaths  the  interest  of  his  5£  per  cent,  promis- 
sory notes  of  the  Government  of  India  to  B  for  his  life,  and 
after  his  death  to  C.  B  is  entitled  to  the  interest  of  the 
notes  during  his  life  ;  and  C  is  entitled  to  the  notes  upon 
B's  death. 

(c.)  A  bequeaths  to  B  the  rents  of  his  lands  at  X.  B  is 
entitled  to  the  lands. 

PART  XXV. 

OF  BEQUESTS  OF  ANNUITIES.* 

160.  Where  an  annuity  is  created  by  will,  the  legatee 
Annuity  crea-    is  entitled  to  receive  it  for  his   life   only, 

ted  by  will  -pay-  unless  a  contrary  intention  appears  by  the 
able  for  '  life  win.  And  this  rule  shall  not  be  varied 
eontraiyninten-  by  the  circumstance  that  the  annuity  is 
tion  appears  by  directed  to  be  paid  out  of  the  property 
generally,  or  that  a  sum  of  money  is  be- 
queathed to  be  invested  in  the  purchase  of  it. 

3,  This  Part  applies  to  the  wills  of  Hindus,  &c.,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  see  Act 
No,  XXI  of  1870, 
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Illustrations. 

(a.)  A  bequeaths  to  B  500  rupees  a  year.  B  is  entitled 
during  his  life  to  receive  the  annual  sum  of  500  rupees. 

(Z>.)  A  bequeaths  to  B  the  sum  of  500  rupees  monthly. 
B  is  entitled  during  his  life  to  receive  the  sum  of  500  rupees 
every  month. 

(c.)  A  bequeaths  an  annuity  of  500  rupees  to  B  for  life, 
and  on  B's  death  to  C.  B  is  entitled  to  an  annuity  of  500 
rupees  during  his  life.  C,  if  he  survives  B,  is  entitled  to 
an  annuity  of  500  rupees  from  B's  death  until  his  own  death. 


Period  of  vest-  161-     ytere   the   will   directs   that  an 

ing  where  will  annuity  shall  be  provided   for  any   person 

dJ?t°tSbeharoavi~  out  of  tne   Proceeds  of  property,    or  out  of 

ded  outeofPrpr7o-  property    generally,   or   where     money   is 

ceeds     of   pro-  bequeathed  to  be  invested  in  the   purchase 

3toS£  gener-  °f  ™J  annuity  for  ™J  Person>  on  the  tes~ 
aiiy,  or  where  tator  s  death  the  legacy  vests  m  interest 
money  be-  in  the  legatee,  and  he  is  entitled  at  his 
invented  in°pur^  option  to  have  an  annuity  purchased  for 
chase  of  an-  him,  or  to  receive  the  money  appropriated 
for  that  purpose  by  the  will. 

Illustrations. 

(a.)  A  by  his  will  directatfthat  his  executors  shall  out  of 
his  property  purchase  an  annu^y  of  1,000  rupees  for  B.  B 
is  entitled  at  his  option  to  have  an  annuity  of  1,000  rupees 
for  his  life  purchased  for  him,  or  to  receive  such  a  sum  as 
will  be  sufficient  for  the  purchase  of  such  an  annuity. 

(6.)  A  bequeaths  a  fund  to  B  for  his  life,  and  directs  that 
after  B's  death  it  shall  be  laid  out  in  the  purchase  of  an 
annuity  for  C.  B  and  C  survive  the  testator.  0  dies  in  B's 
lifetime.  On  B's  death  the  fund  belongs  to  the  representative 
of  C. 

162.  Where  an  annuity  is  bequeathed,  but  the  assets 
of  the  testator  are  not  sufficient  to  pay  all 

annuity™6  tne  legacies  given  by  the  will,  the  annuity 

shall  abate  in  the  same  proportion  as  the 

other  pecuniary  legacies  given  by  the  will. 
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163.  Where  there  is  a  gift   of  an  annuity  and  a  resi- 
Where  gift  of    duary  gift,  the  whole   of  the   annuity  is  to 

annuity,    and    be  satisfied  before  any  part  of  the    residue 
whotoMinuity    is  Paid  to  the   residuary  legatee,   and,   if 
to  be  first  satis-    necessary,     the   capital   of  the    testator's 
estate  shall  be  applied  for  that  purpose. 

PART  XXYI. 

OF  LEGACIES  TO  CREDITORS  AND  PoRTiONERS.a 

164.  Where  a  debtor  bequeaths  a   legacy  to  his  cre- 

Creditor  prima      ditor>  and  H  doeS  not  aPPear    from  tfle  will 

facie  entitled  to     that  the  legacy  is  meant  as  a  satisfaction  of 
leejjcy  <«   ™el1     the  debt,  the  creditor  shall  be  entitled  to 
the  legacy  as  well  as  to  the  amount  of  the 
debt. 

165.  Where  a  parent  who  is  under  obligation  by  con- 
Child  prima    tract  to  provide  a  portion  for  a  child,   fails 

facie  entitled  to  to  do  so,  and  afterwards  bequeaths  a  legacy 
legacy  as  well  {O  ^6  child,  and  does  not  intimate  by  his 
will  that  the  legacy  is  meant  as  a  satis- 
faction of  the  portion,  the  child  shall  be  entitled  to 
receive  the  legacy  as  well  as  the  portion. 

Illustration. 

A,  by  articles  entered  into  in  contemplation  of  his  mar- 
riage  with  B,  convenanted  that  he  would  pay  to  each  of  the 
daughters  of  the  intended  marriage  a  portion  of  20,000  rupees 
on  her  marriage.  This  covenant  having  been  broken,  A 
bequeaths  20,000  rupees  to  each  of  the  married  daughters  of 
himself  and  B.  T  he  legatees  are  entitled  to  the  benefit  of 
this  bequest  in  addition  to  their  portions. 

Noademption  166-  No  bequest  shall  be  wholly  or 
by  subsequent  partially  adeemed  by  a  subsequent  pro- 
DrovMon  f  or  le-  vision  ma(je  by  settlement  or  otherwise 


gatee 


for  the  legatee. 


a  This  Part  applies  to  the  wills  of  Hindus,  &c,,  in  the 
Lower  Provinces  and  in  the  towns  of  Madras  and  Bombay,  sec 
Act  No,  XXI  of  1870. 
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Illustrations. 

(a.)  A  bequeaths  20,000  rupees  to  his  son  B.  He  after- 
wards gives  to  B  the  sum  of  20,000  rupees.  The  legacy  is 
not  thereby  adeemed. 

(&,)  A  bequeaths  40,000  rupees  to  B,  his  orphan-niece 
whom  he  had  brought  up  from  her  infancy.  Afterwards,  on 
the  occasion  of  B's  marriage,  A  settles  upon  her  the  sum  of 
30,000  rupees.  The  legacy  is  not  thereby  diminished. 

PART  XXVII. 

OF  ELECTION** 

167.  Where  a  man,  by  his  will,  professes  to  dispose  of 
Circumstances    something  which  he  has  no  right  to   dis- 

in  which  elec-  pose  of,  the  person  to  whom  the  thing 
tion  takes  place.  Belongs  saall  elect  either  to  confirm  such 
disposition  or  to  dissent  from  it,  and  in  the  latter  case 
he  shall  give  up  any  benefits  which  may  have  been  pro- 
vided for  him  by  the  will. 

168.  The  interest  so  relinquished  shall  devolve  as  if 

Devolution  of    it;  had  not  been  disP°se(i  of  by  the  will   in 

interest    relin-    favour  of  the   legatee,   subject,  neverthe- 

quished  by    iesgj  to  the  charge  of  making  good  to   the 

disappointed  legatee   the  amount  or  value 

of  the  gift  attempted  to  be  given  to  him  by  the  will. 

Testator's  be-  169.  ^his  ru^e  w^  aPPty  whether  jthe 
lief  as  to  his  testator  does  or  does  not  believe  that  which 
ownership  im-  ne  professes  to  dispose  of  by  his  will 
matenaL  to  be  his  own. 

Illustrations. 

(a.)  The  farm  of  Sultanpur  was  the  property  of  C.  A  be- 
queathed it  to  B,  giving  a  legacy  of  1,000  rupees  to  C.  0  has 
elected  to  retain  his  farm  of  Sultanpur,  which  is  -worth  800 
rupees.  C  forfeits  his  legacy  of  1,000  rupees,  of  which  800 
rupees  goes  to  B,  and  the  remaining  200  rupees  falls  into  the 
residuary  bequest,  or  devolves  according  to  the  rules  of  in- 
testate succession,  as  the  case  may  be. 

a  This  Part  applies  to  the  wills  of  Hindus,  &c.,  in  the 
Lower  Provinces  and  in  the  towns  of  Madras  and  Bombay,  see 
Act  No,  XXI  of  1870. 
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(&.)  A  bequeaths  an  estate  to  B  in  case  B's  elder  brother 
(who  is  married  and  has  children)  shall  leave  no  issue  living  at 
his  death.  A  also  bequeaths  to  C  a  jewel,  which  belongs  to 
B.  B  must  elect  to  give  up  the  jewel,  or  to  lose  the  estate. 

(c.)  A  bequeaths  to  B  1,000  rupees,  and  to  C  an  estate 
which  will,  under  a  settlement,  belong  to  B  if  his  elder 
brother  (who  is  married  and  has  children)  shall  leave  no  issue 
living  at  hia  death,  B  must  elect  to  give  up  the  estate,  or  to 
lose  the  legacy. 

(rf.)  A,  a  person  of  the  age  of  18  domiciled  in  British 
India,  but  owning  real  property  in  England,  to  which  C  is  heir- 
at-law,  bequeaths  a  legacy  to  C,  and,  subject  thereto,  devises 
and  bequeaths  to  B  "  all  his  property,  whatsoever  and  where- 
soever, "  and  dies  under  21,  The  real  property  in  England 
does  not  pass  by  the  will.  C  may  claim  his  legacy  without 
giving  up  the  real  property  in  England, 


170.  A  bequest  for  a  man's  benefit  is, 
how  regarded  for  the  purpose  of  election,  the  same  thing 
election?088  °f  as  a  be<luest  made  to  himself, 

Illustration. 

The  farm  of  Sultanpur  Khurd  being  the  property  of  B, 
A  bequeathed  it  to  C  ;  and  bequeathed  another  farm  called 
Sultanpur  Buzurg  to  his  own  executors,  with  a  direction 
that  it  should  be  sold,  and  the  proceeds  applied  in  payment 
of  B's  debts.  B  must  elect  whether  he  will  abide  by  the 
will,  or  keep  his  farm  of  Sultanpur  Khurd  in  opposition 
to  it. 

Person  deriv-        171.    A  person  taking  no  benefit  direct- 
ing benefit  in-    ly   under  the   will,  but  deriving  a  benefit 
d^ecuy  not  put    Under  it  indirectly,  is  not  put  to   his  elec- 
tion. 

Illustration. 

The  lands  of  Sultanpur  are  settled  upon  0  for  life,  and 
after  his  death  upon  D,  his  only  child.  A  bequeaths  the 
lands  of  Sultanpur  to  B,  and  1,000  rupees  to  C.  C  dies 
intestate,  shortly  after  the  testator,  and  without  having 
made  any  election.  D  takes  out  administration  to  C,  and  as 
administrator  elects  on  behalf  of  C's  estate  to  take  under  the 
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will.  In  that  capacity  he  receives  the  legacy  of  1,000 
rupees,  and  accounts  to  B  for  the  rents  of  the  lands  of  Sul- 
tanpur  which  accrued  after  the  death  of  the  testator  and 
before  the  death  of  C,  In  his  individual  character  he  retains 
tbe  lands  of  Sultanpur  in  opposition  to  the  will. 

Person  taking 
in     individual         172.     A  person   who   in   his  individual 

wmaCitmaUnd?n  caPacitJ   takes   a    benefit   under   the  will, 

other  cnaracte"  may  in  another  character  elect  to  take  in 

elect  to  take  in  opposition  to  the  will, 
opposition. 

Illustration. 

The  estate  of  Sultanpur  is  settled  upon  A  for  life,  and 
after  his  death  upon  B.  A  leaves  the  estate  of  Sultanpnr  to 
D,  and  2,000  rupees  to  B,  and  1,000  rupees  to  C,  who  is 
B's  only  child.  B  dies  intestate,  shortly  after  the  testator, 
without  having  made  an  election.  C  takes  out  administra- 
tion to  B,  and  as  administrator  elects  to  keep  the  estate 
of  Sultanpnr  in  opposition  to  the  will,  and  to  relinquish 
the  legacy  of  2,000  rupees.  C  may  do  this,  and  yet  claim 
his  legacy  of  1,000  rupees  under  the  will. 

Exception  to  the  six  last  Rules. — Where  a  particular  gift 
is  expressed  in  the  will  to  be  in  lieu  of  something  belong- 
ing to  the  legatee,  which  is  also  in  terms  disposed  of  by 
the  will,  if  the  legatee  claims  that  thing,  he  must  relin- 
quish the  particular  gift,  but  he  is  not  bound  to  relinquish 
any  other  benefit  given  to  him  by  the  will. 

Illustration. 

Under  A's  marriage-settlement  his  wife  is  entitled,  if  she 
survives  him,  to  the  enjoyment  of  the  estate  of  Sultanput 
during  her  life. 

A  by  his  will  bequeaths  to  his  wife  an  annuity  of  200/. 
during  her  life,  in  lien  of  her  interest  in  the  estate  of  Sul- 
tanpur, which  estate  he  bequeaths  to  his  son.  He  also  gives 
his  wife  a  legacy  of  1,000/.  The  widow  elects  to  take  what 
she  is  entitled  to  under  the  settlement.  She  is  bound  to 
relinquish  the  annuity,  but  not  the  legacy  of  1,000/. 
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173.  Acceptance  of  a   benefit  given  by  the  will  con- 

stitutes an  election  by  the  legatee  to  take 

\Vhen  accept-     under  the  will,   if  he   has  knowledge  of 

ance  of  benefit     his  right   to  elect,    and   of  those   circum- 

c3itubtese?ecU-  stances  which  would  influence  the  judg- 
tion  to  take  ment  of  a  reasonable  man  in  making  an 
under  will.  election,  or  if  he  waives  inquiry  into  the 

circumstances. 

Illustrations. 

(a.)  A  is  owner  of  an  estate  called  Sultanpur  Khurd, 
and  has  a  life-interest  in  another  estate  called  Sultanpur 
Buzurg,  to  which,  upon  his  death,  his  son  B  will  be  absolute- 
ly entitled.  The  will  of  A  gives  the  estate  of  Sultanpur 
Khurd  to  B,  and  the  estate  of  Sultanpur  Buzurg  to  C.  B, 
in  ignorance  of  his  own  right  to  the  estate  of  Sultanpur 
Buzurg,  allows  C  to  take  possession  of  it,  and  enters  into 
possession  of  the  estate  of  Sultanpur  Khurd.  B  has  not 
confirmed  the  bequest  of  Sultanpur  Buzrug  to  C. 

(6.)  B,  the  eldest  son  of  A,  is  the  possessor  of  an  estate 
called  Sultanpur.  A  bequeaths  Sultanpur  to  C,  and  to  B 
the  residue  of  A's  property.  B,  having  been  informed  by 
A's  executor  that  the  residue  will  amount  to  5,600  rupees, 
allows  C  to  take  possession  of  Sultanpur.  He  afterwards 
discovers  that  the  residue  does  not  amount  to  more  than 
500  rupees.  B  has  not  confirmed  the  bequest  of  the  estate 
of  Sultanpur  to  C. 

174.  Such  knowledge   or  waiver  of  inquiry  shall,  in 

the  absence  of  evidence  to  the  contrary, 
arising8?™^  en"  be  presumed  if  the  legatee  has  enjoyed 
joyment  by  le-  for  two  years  the  benefits  provided  for 
f  eara.  *  tw°  him  by  th.e  wil1  without  doing  any  act  to 

express  dissent. 

175.  Such  knowledge  or  waiver  of  inquiry  may  be  in- 
Confirmation    ferred  from  any  act  of  the  legatee  which 

of  bequest  by  renders  it  impossible  to  place  the   persons 
legatee.  interested  in  the  subject-matter  of  the  be- 
quest in  the  same  condition  as  if  such  act  had  not  been 
done. 
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Illustration. 

A  bequeaths  to  B  an  estate  to  which  C  is  entitled,  and  to 
C  a  coal-mine.  C  takes  possession  of  the  mine,  and  exhausts 
it.  He  has  thereby  confirmed  the  bequest  of  the  estate  to  B, 

176.  If  the  legatee  shall  not,  within  one  year  after 
When  testator's  the  death  of  the  testator,  signify  to  the 
representatives  testator's  representatives  his  intention  to 
may  call  iipon  confirm  or  to  dissent  from  the  will,  the 
'  representatives  shall,  upon  the  expiration 
of  that  period,  require  him  to  make  his  election  ; 

and   if  he  does  not  comply  with  such  requisition  with- 
Effectof  non-     in   a  reasonable  time  after  he  has  received 
compliance.          it?  he  shall  be  deemed  to   have  elected  to 
confirm  the  will. 

Postponement        177.     In   case   of  disability  the  election 
of    election   in    shall  be   postponed  until    the    disability 
case  of  disabili-     ceases,  or  until  the  election  shall  be  made 
by  some  competent  authority. 


PART  XXVIII. 

OF  GIFTS  IN  CONTEMPLATION  OF  DEATH.* 

178.     A  man  may  dispose,  by  gift  made 
le  by^gift    ^n  contemplation  of  death,   of  any  move- 
made    in   con-    able  property  which  he  could  dispose  of 

templation      of     jjy  «jj] 
death.  * 

A  gift  is   said  to  be  made  in  contemplation  of  death 
wv^r,  nriff  «M     where  a  man  who  is  ill  and  expects  to    die 

w  nen  giit  SOJ.CL        _         _         r»i*»n  11*  i  11 

to  be  made  in    shortly  of  his  illness,   delivers  to  another 
contemplation    the   possession   of  any  moveable  property 
to  keep  as  a  gift  in  case  the   donor  shall 
die  of  that  illness. 

Such  gift  re-        Such  a  Sift  may  be  resumed    by  the 
sumable.  giver. 

a  This  Part  does  not  apply  to  Hindus,  see  Act  No.  XXI  of 
1870. 


SEC.  178.]  INDIAN   SUCCESSION  ACT.  465 

It  does   not  take  effect  if  he  recovers 
When  it  fails,      from   the   illness    during    which    it    was 
made  ;    nor  if  he   survives  the  person  to 
whom  it  was  made. 

Illustrations. 

(a.)     A  being  ill,   and  in  expectation  of  death,  delivers 
to  B,  to  be  retained  by  him  in  case  of  A's  death — 
a  watch  : 

a  bond  granted  by  C  to  A  : 
a  bank-note  : 

a  promissory  note  of  the  Government  of  India  en- 
dorsed in  blank  : 

a  bill  of  exchange  endorsed  in  blank  : 
certain  mortgage-deeds. 

A  dies  of  the  illness  during  which  he  delivered  these 
articles. 

B  is  entitled  to— 
the  watch : 

the  debt  secured  by  C's  bond  : 
the  bank-note  : 

the  promissory  note  of  the  Government  of  India  : 
the  bill  of  exchange  : 
the  money  secured  by  the  mortgage-deeds. 

(6.)  A  being  ill,  and  in  expectation  of  death,  delivers 
to  B  the  key  of  a  trunk,  or  the  key  of  a  warehouse  in  which 
goods  of  bulk  belonging  to  A  are  deposited,  with  the  inten- 
tion of  giving  him  the  control  over  the  contents  of  the 
trunk,  or  over  the  deposited  goods,  and  desires  him  to  keep 
them  in  case  of  A's  death.  A  dies  of  the  Illness  during 
which  he  delivered  these  articles.  B  is  entitled  to  the  trunk 
and  its  contents,  or  to  A's  goods  of  bulk  in  the  warehouse. 

(c.)  A  being  ill,  and  in  expectation  of  death,  puts  aside 
certain  articles  in  separate  parcels,  and  marks  upon  the 
parcels  respectively  the  names  of  B  and  G.  The  parcels  are 
not  delivered  during  the  life  of  A.  A  dies  of  the  illness 
during  which  he  set  aside  the  parcels.  B  and  C  are  not 
entitled  to  the  contents  of  the  parcels. 

30 
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PART  XXIX. 

OF  GRANT  OF  PROBATE  AND  LETTERS  OF 
ADMINISTRATION. 


179.  The  executor  or  administrator, 
as  the  case  may  be,  of  a  deceased  person, 
is  his  legal  representative  for  all  purposes, 
and  all  the  property  of  the  deceased  per- 
son vests  in  him  as  such.a 

When  a  will  has  been  proved  and  deposited  in 
a  Court  of  competent  jurisdiction,  situated 
beyond  the  limits  of  the  Province,  whe- 
ther in  the  British  dominions,  or  in  a 
foreign  country,  and  a  properly  authen- 
ticated copy  of  the  will  is  produced,  letters 
of  administration  may  be  granted  with  a 

copy  of  such  copy  annexed. 
Probate  only        181«    Probate  can  be   granted    only  to 

to      appointed    an  executor  appointed  by  the  will. 

executor. 

182.  The  appointment  may  be  express 
or  by  necessary  implication. 


Character  and 
property  of  exe- 
cutor or  admi- 
nistrator  as 
such. 


180. 


Administration 
•with  copy  an- 
nexed of  authen- 
ticated copy  of 
will  proved 
abroad. 


Appointment 
express  or 
implied. 


Illustrations. 


Bis 


(a.)    A  wills  that   C  be  his  executor  if  B  will  not ; 
appointed  executor  by  implication. 

(6.)  A  gives  a  legacy  to  B  and  several  legacies  to  other 
persons,  among  the  rest  to  his  daughter-in.law,b  C,  and  adds, 
"but  should  the  within-named  C  be  not  living,  I  do  constitute 
and  appoint  B  my  whole  and  sole  executrix."  C  is  appointed 
executrix  by  implication. 

(c.)  A  appoints  several  persons  executors  of  his  will  and 
codicils,  and  his  nephew  residuary  legatee,  and  in  another 
codicil  are  these  words  :— "I  appoint  my  nephew  my  residuary 
legatee  to  discharge  all  lawful  demands  against  my  will  and 

a  This  section  and  sections  180—189  (both  inclusive)  apply 
to  the  wills  of  Hindus,  &c.,  in  the  Lower  Provinces  and  in  the 
towns  of  Madras  and  Bombay,  Act  No.  XX I  of  1870. 

bSec  Act  N0.  XXI  of  1870,  sec.  6. 
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codicils,  signed  of  different  dates."    The  nephew  is  appointed 
an  executor  by  implication, 

Persons  to        *^*    ^ro^ate  cannot  be  granted  to  any 
whom    probate    person  who  is  a  minor  or  is  of  unsound 
cannot  be  grant-    mind,  nor  to  a  married  woman  without  the 
previous  consent  of  her  husband. 


184.     When  several   executors  are   ap- 
cutors  simuita-    pointed,  probate  may  be  granted  to   them 
a]1  simultaneously  or  at  different  times. 


Illustration. 

A  is  an  executor  of  B's  will  by  express  appointment,  and 
C  an  executor  of  it  by  implication.  Probate  may  be  granted 
to  A  and  C  at  the  same  time,  or  to  A  first  and  then  to  C,  or 
to  C  first  and  then  to  A. 

Separate    r  ^^'     ^  a  coc^c^  ^e  discovered  after  the 

bate  of   codicil    grant  of  probate,  a  separate  probate  of  that 

^nTT*1  blter    co?icil  mav  be  granted  to  tne  executor,   if 
a   '    it  in  no  way  repeals  the   appointment  of 
executors  made  by  the  wilL 

Procedure  when      ^  If  ^"^  exeCut°/S  «*    appointed    by 

different  e  x  6*  the  codicil,  the  probate  of  the  will  must  be 
cutors  appoint-  revoked,  and  a  new  probate  granted  of  the 
ed  by  codicil.  win  and  the  codica  togethen 

Accrual  of  re-        ^*     When  probate  has  been  granted  to 
presentation  to    several  executors,  and  one  of  them  dies,  the 
surviving    exe-    entire  representation  of  the  testator  accrues 
to  the  surviving  executor  or  executors. 

187.  No  right  as   executor  or  legatee   can  be  estab- 
ag  exe     lished  in  any  Court  of  Justice,   unless   a 

cutof  or  legatee  Court  of  competent  jurisdiction  within 
when  establish-  the  Province  shall  have  granted  probate  of 
the  will  under  which  the  right  is  claimed, 
or  shall  have  granted  letters  of  administration  under  the 
one-hundred  and  eightieth  section. 

188.  Probate  of  a  will  when  granted  establishes  the 
Effect  of  pro-    will  from  the  death  of  the  testator,   and 

tote.  renders  valid  all  intermediate  acts  of  the 

executor  as  such. 
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To  whom  ad- 


189.     Letters   of   administration  cannot 


tion    be  granted  to  any  person  who  is  a  minor 
may     not    be     or  {s  of  unsound  mind. 
granted. 

nor  to  a   married  woman  without  the  previous  consent 
of  her  husband. 

190.  No  right  to  any  part  of  the  property  of  a  person 
"to  inte       who  has  died  intestate  can   be   established 

tatXi  ptopertjr  iQ  any  Court  of  Justice,  unless  letters  of 
when  establish-  administration  have  first  been  granted  by 
ed'  a  Court  of  competent  jurisdiction. 

191.  Letters   of   administration  entitle  the  administra- 
Effect  of  letters    tor  to  all  rights  belonging  to  the  intestate 

of  administra-  as  effectually  as  if  the  administration  had 
tion-  been  granted  at  the  moment  after  his 

death.* 

192.  Letters   of   administration   do   not   render  valid 
Acts  not  vaii-    an.Y  intermediate  acts  of  the   administrator 

dated  by  admi-  tending  to  the  diminution  or  damage  of 
nistration.  the  iutestate'g  estate. 


193.  When  a  person  appointed  an  executor  has  not 
nt  of  ad      renounced  the  executorship,  letters  of   ad- 

ministra^ i  o  n     ministration   shall   not   be  granted  to  any 
where  executor     other  person   until    a    citation    has    been 
has  not  renoun-    i8sue(^  calling  upon  the  executor  to  accept 
or   renounce     his     executorship  ; 

except  that,  when  one  or  more  of  several  executors  have 
proved  a  will,  the  Court  may,  on  the  death 
of  the  survivor  of  those  who  have  proved, 

grant  letters  of  administration  without  citing  those   who    •' 

have  not  proved. 

194.  The  renunciation    may    be  made  orally  in  the    ' 
Form  and  effect    presence  of  the   Judge,    or  by   a   writing 

of  renunciation     signed  by  the  person  renouncing,  and  when 
of  executorship.     made  shall  preclude  him  from  ever  there- 

a  This  section  and  sections  192-199  (both   inclusive)rapply 
to  the  wills  of  Hindus,  &c.,  in  the  Lower   Provinces   and  in    f 
the  towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870, 
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after  applying  for  probate  of  the  will  appointing  him 
executor. 

195.  If  the  executor  renounce,   or  fail  to  accept  the 
Procedure    executorship  within  the   time  limited  for 

\vhere  executor  the  acceptance  or  refusal  thereof,  the  will 
JSTTScept  may  be  proved  and  letters  of  administra- 
•within  time  u-  tion  with  a  copy  of  the  will  annexed  may 
•nited.  be  granted  to  the  person  who  would  be 

entitled  to  administration  in  case  of  intestacy.3- 

196.  When  the  deceased  has  made  a  will,  but  has  not 
Grant  of  ad-    appointed  an  executor,  or 

ministration  to  when  he  has  appointed  an  executor  who 
universal  or  re-  j8  legally  incapable  or  refuses  to  act.  or 
•siduary  legatee.  h&g  &e/ befow  the  testator,  or  before 
he  has  proved  the  will,  or 

when  the  executor  dies  after  having  proved  the  will 
but  before  he  has  administered  all  the  estate  of  the 
deceased  ; 

an  universal  or  a  residuary  legatee  may  be  admitted  to 
prove  the  will,  and  letters  of  administration  with  the  will 
annexed  may  be  granted  to  him  of  the  whole  estate,  or  of 
so  much  thereof  as  may  be  unadministered. 

197.  When  a  residuary  legatee  who  has  a  beneficial 

interest  survives  the  testator,  but  dies  be- 

ministratSnof     f  ore  the  estate  has  been  full7  administered, 
representative    his  representative  has  the   same   right  to 
sifdureaiSeedatee"    administration  with  the  will   annexed  as 
such  residuary  legatee. 

198.  When  there  is  no   executor  and  no    residuary 
Grant  of  ad-     legatee   or   representative   of   a   residuary 

ministr  a  t  i  o  n  legatee,  or  he  declines  or  is  incapable  to 
where  no  exe-  act  or  cannot  be  found,  the  person  or  per- 

cutor,  nor  resi-  i  u  v          7?ii    t  f    .1        j     •    • 

duary  legatee,  sons  who  would  be  entitled  to  the  adminis- 
nor  representa^  tration  of  the  estate  of  the  deceased  if  he 
^vteeeo£  f  had  died  intestate,*  or  any  other  legatee 

having  a  beneficial  interest,  or  a  creditor, 
may  be  admitted  to  prove  the  will,  and  letters  of  ad- 
ministration may  be  granted  to  him  or  them  accordingly. 

a,  b  See  Act  No.  XXI  of  1870,  sec,  6. 
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199.  Letters  of   administration   with  the  will  annexed 
Citation  before     sna11  not  be  granted  to   any  legatee   other 

grant  of  admi-  than  an  universal  or  a  residuary  legatee, 
glfe^otherthln  until  a  citation  has  been  issued  and  pub- 
universal  or  re-  lished  in  the  manner  hereinafter  mentioned, 
siduary.  calling  on  the  next-of-kin  to  accept  or 

refuse  letters  of  administration. 

200.  When   the  deceased  has  died  intestate,  those  who 

are  connected  with  him  either  by  marriage 
en-    or  by  consanguinity,  are  entitled  to  obtain 
titled  to  admi-    letters  of  administration  of  his   estate   and 
nister.  effects  in  the  order  and  according  to  the 

rules  hereinafter  stated. 

201.  If  the  deceased  has  left  a  widow,  administration 

shall  be  granted  to  the  widow  unless  the 
Court  sha11  see  cause  to  exclude  her,  either 
Court  see  cause  on  the  ground  of  some  personal  disquali- 
to  exclude  her.  ficati0n,  or  because  she  has  no  interest  in 
the  estate  of  the  deceased. 

Illustrations. 

(a.)  The  widow  is  a  lunatic,  or  has  committed  adultery, 
or  has  been  barred  by  her  marriage-  settlement  of  all  interest 
in  her  husband's  estate;  there  is  cause  for  excluding  her 
from  the  administration. 

(6.)  The  widow  has  married  again  since  the  decease  of 
her  husband  ;  this  is  not  good  cause  for  her  exclusion. 

202.  If  the   Judge  think  proper,   he  may    associate 
Association     any  person   or   persons   with  the  widow  in 

with  widow  in      " 
administration. 

no  widow. 


the  administration,  who  would  be  entitled 
solely  to  the  administration  if  there  were 

203.  If  there  be  no  widow,  or  if  the 
Court  see  cause  to  exclude  the  widow,  it 
shall  commit  the  administration  to  the 
person  or  persons  who  would  be  bene- 
ficially entitled  to  the  estate  according  to  the  rules  for  the 
distribution  of  an  intestate's  estate  ; 


Administration 
where  no  widow 
or  widow  exe- 
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provided  that,  when  the  mother  of  the   deceased   shall 
be  one    of  the    class  of  persons  so    en- 
titled,    she    shall     be  solely    entitled  to 
administration. 

Title  of  kindred        204.    Those  who  stand  in  equal   degree 
to    administra-     of  kindred   to   the   deceased,   are   equally 

entitled  to  administration. 

Right  of  wi-        205.     The  husband,   surviving  his  wife, 
dower  to  admi-    has  the  same  right  of  administration  of 

nistration    her  estate  as  the  widow  has  in  respect  of 
of  wife's  estate.  Qf 


Grant  of  admi-  206.  Where  there  is  no  person  connec- 
nistration  to  ted  with  the  deceased  by  marriage  or 
creditor.  consanguinity  who  is  entitled  to  letters  of 

administration,   and  willing  to  act,  they  may  be  granted 
to  a  creditor. 

107.     Where  the  deceased  has   left  property  in  British 

Administra-  India,  letters  of  administration  must  be 
tion  where  pro-  granted  according  to  the  foregoing  rules, 
pertyleftinBri-  although  he  may  have  been  a  domiciled 
inhabitant  of  a  country  in  which  the  law 
relating  to  testate  and  intestate  succession  differs  from 
the  law  of  British  India. 


PART  XXX. 

OF  LIMITED  GRANTS. a 

(0).      Grants  limited  in  Duration. 

208.  When  the  will  has  been  lost  or  mislaid  since  the 
Pro  b  a  t  e  of  testator's  death,  or  has  been  destroyed  by 

copy  or  draft  wrong  or  accident  and  not  by  any  act  of 
the  testator,  and  a  copy  or  the  draft  of  the 

will  has  been  preserved,   probate   may  be  granted  of  such 

a  So  much  of  this  Part  as  relates  to  grants  of  probate 
and  letters  of  administration  with  the  will  annexed  applies 
to  wills  of  Hindus,  &c.,  in  the  Lower  Provinces  and  in  the 
towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870. 
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copy  or  draft,  limited  until  the  original  or  a  properly 
authenticated  copy  of  it  be  produced. 

209.  When   the  will  has  been  lost  or  destroyed  and  no 

copy  has   been   made   nor  the   draft  pre- 

££%$SZ    se'7d;  P™bf,te   ™y  ^e  granted    of    its 

destroyed  will.      contents,   if  they   can   be    established    by 
evidence. 

210.  When   the   will   is  in  the  possession  of  a  person 
Probate  of  copy     residing  out  of  the  Province  in  which   ap- 
•where    original     plication  for  probate  is  made,  who  has  re- 
exists,  fused  or  neglected   to    deliver  it   up,   but 
-a   copy   has   been   transmitted   to   the  executor,  and  it  is 
necessary   for  the  interests   of  the    estate  that  probate 
should   be   granted  without  waiting  for  the  arrival  of  the 
original,  probate  may  be  granted    of  the   copy  so   trans- 
mitted,  limited   until   the   will   or  an  authenticated  copy 
of  it  be  produced. 

211.  Where  no  will  of  the  deceased  is  forthcoming, 
•  Adminis  t  r  a-    but  there  is  reason  to  believe  that  there 
tion  until  will    is  a  will  in   existence,   letters    of  adminis- 
produced.  tration  may  be  granted,  limited  until  the 
will,  or  an  authenticated  copy  of  it,  be  produced. 

(&).    Grants  for  the  Use  and  Benefit  of  others  having  Might 

212.  When   any  executor  is  absent  from  the  Province 

in  which  application  is  made,  and  there 
t£n^with  will  is  no  executor  within  the  Province  will- 
annexed,  to  at-  ing  to  act,  letters  of  administration,  with 

t0rencSo°rfabSent  the  wil1  annexed>  ma7  be  granted  to  the 
attorney  of  the  absent  executor,  for  the 
use  and  benefit  of  his  principal,  limited  until  he  shall 
obtain  probate  or  letters  of  administration  granted  to 
himself. 

213.  When  any  person  to  whom,  if 
tiot^ith^iu  present,  letters  of  administration  with  the 
annexed,  to  at-  will  annexed  might  be  granted,  is  absent 
tomoJ  °wahoSeiif  f  rom  the  Provmce5  letters  of  administra- 
preseSt,W^o'uid  tion  with  the  will  annexed  may  be  grant- 
be  entitled  to  ed  to  his  attorney,  limited  as  above- 
administer.  mentioned. 
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214.  When  a  person  entitled  to  administration  in  case 
Administ  r  a-     of  intestacy  is  absent  from  the   Province, 

tion  to  attorney  and  no  person  equally  entitled  is  willing 
™t£ied7oeracu  to  act'  letters  of  administration  maybe 
minister  in  case  granted  to  the  attorney  of  the  absent 
of  intestacy.  person,  limited  as  before  mentioned. 

215.  When   a   minor  is  sole  executor  or  sole  residuary 
,    .....        legatee,  letters  of  administration,  with  the 

durSg'minority  w^^  annexed,  may  be  granted  to  the  legal 
of  sol*  executor  guardian  of  such  minor  or  to  such  other 
gatreeeSidUai7  le~  Person  as  the  Court  sha11  think  fit  u»til 

the  minor  shall  have  completed  the  age 
of  eighteen  years,  at  which  period  and  not  before,  probate 
of  the  will  shall  be  granted  to  him. 

216.  When  there  are  two   or  more  minor  executors 
Administrati        ^^  n°  executor  w^°  ^as  attained  majority, 
dun^minority    or  two   or  more  residuary  legatees  and  no 
of  several  execu-    residuary  legatee  who  has  attained  majori- 
le?ateer8esidUary    ty,  the  grant  shall  be  limited  until  one  of 

them  shall  have   completed  the    age    of 
eighteen  years. 

217.  If  a  sole  executor  or  a  sole  universal  or  residuary 

legatee,  or  a  person  who  would  be  solely 
forVse  and  be*  entitled  to  the  estate  of  the  intestate  ac- 
nefit  of  lunatic  cording  to  the  rule  for  the  distribution  of 
jus  kabens.  intestates'  estates,  be  a  lunatic,  letters  of 

administration,  with  or  without  the  will  annexed,  as  the 
case  may  be,  shall  be  granted  to  the  person  to  whom  the 
care  of  his  estate  has  been  committed  by  competent 
authority,  or  if  there  be  no  such  person,  to  such  other 
person  as  the  Court  may  think  fit  to  appoint^  for  the  use 
and  benefit  of  the  lunatic  until  he  shall  become  of  sound 
mind. 

218.  Pending  any  suit  touching  the  validity  of  the 
Administration    will   of  a  deceased  person,  or  for  obtain- 
pendente  ate.          jng  or  revoking  any  probate  or  any  grant 
of  letters   of  administration,  the   Court  may  appoint  an 
administrator  of  the  estate  of  such  deceased  person,   who 
shall  have   all  the  rights  and   powers  of  a  general  ad- 
ministrator,  other  than  the   right  of    distributing  such 
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estate,  and  every  such  administrator  shall  be  subject  to 
the  immediate  control  of  the  Court  and  shall  act  under 
its  direction. 

(c.)     For  Special  Purposes. 

219.     If  an  executor  be  appointed  for  any  limited  purpose 
Probate  limit-     specified  in  the  will,  the   probate 


shall  be 

limited  to  that  purpose,  and  if  he  should 
appoint  an  attorney  to  take  administration 

on  his  behalf,  the  letters  of  administration  with  the   will 

annexed   shall  accordingly  be  limited. 

220.  If  an  executor  appointed  generally 
give  an  authority  to  an  attorney  to  prove 
a  will  on  his  behalf,  and  the  authority  is 
limited  to  a  particular  purpose,  the  letters 
of  administration  with  the  will  annexed 
shall  be  limited  accordingly. 

221.     Where  a  person  dies,   leaving   property  of  which 
Administration     ne  was  the  sole  or  surviving   trustee,  or  in 


ed    to    purpose 
specified  in  will. 


Adminis- 
tration with 
will  annexed  li- 
mited to  parti- 
cular purpose. 


limited  to    pro- 
hich 


perty  in 
person  has  be- 
neficial inter- 
est. 


which  he  had  no  beneficial  interest  on  his 
own  account,  and  leaves  no  general  repre- 
sentative, or  one  who  is  unable  or  unwill- 
ing to  act  as  such,  letters  of  administration, 
limited  to  such  property,  may  be  granted  to  the  person 
beneficially  interested  in  the  property,  or  to  some  other 
person  on  his  behalf. 

222.  When  it  is  necessary  that  the  representative  of  a 
Administration  person  deceased  be  made  a  party  to  a  pend- 
limited  to  suit,  ing  suit,  and  the  executor  or  person 
entitled  to  administration  is  unable  or  unwilling  to  act, 
letters  of  administration  may  be  granted  to  the  nominee 
of  a  party  in  such  suit,  limited  for  the  purpose  of  re- 
presenting the  deceased  in  the  said  suit,  or  in  any  other 
cause  or  suit  which  may  be  commenced  in  the  same  or  in 
any  other  Court  between  the  parties,  or  any  other  parties, 
touching  the  matters  at  issue  in  the  said  cause  or  suit,  and 
until  a  final  decree  shall  be  made  therein  and  carried  into 
complete  execution. 
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223.  If  at  the  expiration  of  twelve  months  from  the 
Administration    date  °^  anv  Probate  °r  letters  of  adminis- 

limited  to  pur-  tration,  the  executor  or  administrator  to 
pose  of  becom-  whom  the  same  has  been  granted  is  ab- 
S^S^bwught  sent  from  the  Province  within  which  the 
against  admi-  Court  that  has  granted  the  probate  or 
niatrator.  letters  of  administration  is  situate,  it  shall 

be  lawful  for  such  Court  to  grant,  to  any  person  whom 
it  may  think  fit,  letters  of  administration  limited  to  the 
purpose  of  becoming  and  being  made  a  party  to  a  suit  to 
be  brought  against  the  executor  or  administrator,  and 
carrying  the  decree  which  may  be  made  therein  into 
effect. 

224.  In  any  case  in  which  it  may  appear  necessary  for 
Administration    preserving  the  property  of  a  deceased  per- 
limited  to  col-     son,  the  Court   within   whose   district  any 
lection  and  pre-     Of  ^   pr0perty  is  situate,   may  grant  to 

servation  of  de-  i  i      /^        .         '      ^i  •    i 

ceased's  proper-  any  person  whom  such  Court  may  think 
ty.  fit,  letters  of  administration  limited  to  the 

collection  and  preservation  of  the  property  of  the  deceased, 
and  giving  discharges  for  debts  due  to  his  estate,  sub- 
ject to  the  directions  of  the  Court. 

225.  When   a  person  has   died  intestate,  or  leaving  a 

will  of  which  there  is  no  executor  willing 
as^minTstral  and  competent  to  act,  or  where  the  exe- 
tor,  of  person  cutor  shall,  at  the  time  of  the  death  of 
other  than  one  gucn  person,  be  resident  out  of  the  Pro- 
who  under  ordi-  r  ,  ., '  ,  ,,  .1  ^ 

nary  circum-  vmce,  and  it  shall  appear  to  the  Court  to 
stances  would  be  be  necessary  or  convenient  to  appoint  some 
m£iit»tion.  person  to  administer  the  estate  or  any 
part  thereof,  other  than  the  person  who 
under  ordinary  circumstances  would  be  entitled  to  a  grant 
of  administration,  it  shall  be  lawful  for  the  Judge,  in  his 
discretion,  having  regard  to  consanguinity,  amount  of 
interest,  the  safety  of  the  estate,  and  probability  that 
it  will  be  properly  administered,  to  appoint  such  person 
as  he  shall  think  fit  to  be  administrator, 

and  in  every  such   case  letters  of   administration 
may  be  limited  or  not  as  the  Judge  shall  think  fit. 
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Probate  or  ad- 
-ministr  a  t  i  o  n 
•with  will  an- 
nexed,  subject 
to  exception. 


(d)     Grants  idth  Exception. 

226.  Whenever  the  nature  of  the  case 
requires  that  an  exception  be  made,  probate 
of  a  will,  or  letters  of  administration  with 
the  will  annexed,  shall  be  granted  subject 
to  su-ch  exception. 

227.  Whenever  the  nature   of  the   case  requires   that 
Administration     an  exception  be  made,  letters   of  admmis- 

-with  exception,     tration  shall  be   granted     subject   to  such 
exception. 

(ej     Grants  of  the  Rest, 

228.  Whenever  a  grant,  with  exception,  of  probate  or 
Probate  or  ad-     letters  of  administration,  with  or  without 

ministration  of  the  will  annexed,  has  been  made,  the 
person  entitled  to  probate  or  administration 
of  the  remainder  of  the  deceased's  estate  may  take  a 
grant  of  probate  or  letters  of  administration,  as  the  case 
may  be,  of  the  rest  of  the  deceased's  estate. 

(/".)     Grants  of  Effects  unadministered. 

229.  If    the    executor    to    whom   probate   has   been 
Grant  of  effects     granted  have  died  leaving   a  part   of  the 

unadminis  t  e  r-    testator's   estate   unadministered,     a    new 
representative  may  be    appointed   for   the 
purpose  of  administering  such  part  of  the  estate. 

230.  In  granting  letters  of  administration  of  an  estate 
Rules    as   to    not  ^u^v   administered,  the  Court  shall  be 

grants  of  effects    guided    by  the    same  rules  as   apply   to 
•unadminis  t  e  r-     original  grants,  and  shall   grant   letters    of 
administration  to   those   persons    only   to 
whom  original  grants  might  have  been  made.a 

231.  When   a  limited  grant  has  expired  by  effluxion  of 
Administration    time?   or  tbe   happening   of  the   event  or 

contingency  on  which  it  was  limited,  and 
there  is  still  some  part  of  the  deceased's 
estate  unadministered,  letters  of  adminis- 
tration shall  be  granted  to  those  persons  to 
whom  original  grants  might  have  been 
made.a 


•when  lim  i  t  e  d 
grant  expired, 
and  still  some 
part  of  estate 
unadminis  t  er- 
ed. 


a  See- Act  No,  XXI  of  1870,  sec,  6, 
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(g.)     Alteration  in  Grants. 
232.     Errors  in   names  and   descriptions,  or  in  setting 

What  errors  ^(>rt^1  ^e  ^me  anc*  P^ace  of  the  deceased's 
may  be  rectified  death,  or  the  purpose  in  a  limited  grant, 
by  Court.  may  be  rectified  by  the  Court,  and  the 

grant  of  probate  or  letters  of    administration  may  be 
altered  and  amended  accordingly. 

Pro  c  e  d  u  r  e  233'     If>  after    the    gran*    of  letters    of 

where      codicil  administration   with   the  will   annexed,  a 

d^a°nTofafadr  codicii  be  discovered,  it  may  be   added  to 

miifistr  a^  i  o  n  the  grant  on  due  proof  and  identification, 

with   will    an-  and  the   grant  altered   and   amended   ac- 

nexed-  cordingly. 

(h.)    Revocation  of  Grants. 

Revocation  234-  T.he  grant  of  P™bate  or  letters 
or  annulment  of  administration  may  be  revoked  or 
for  just  cause.  annulled  for  just  cause. 

"Just  cause."     Explanation. — Just  cause  is — 

1st,  that  the  proceedings  to  obtain  the  grant  were 
defective  in  substance  ; 

2nd,  that  the  grant  was  obtained  fraudulently  by 
making  a  false  suggestion,  or  by  concealing  ^from  the 
Court  something  material  to  the  case  ; 

3rc?,  that  the  grant  was  obtained  by  means  of  an  un- 
true allegation  of  a  fact  essential  in  point  of  law  to 
justify  the  grant,  though  such  allegation  was  made  in 
ignorance  or  inadvertently  ; 

4th,  that  the  grant  has  become  useless  and  inoperative 
through  circumstances.- 

Illustrations,, 

(a.)  The  Court  by  which  the  grant  was  made  had  no 
jurisdiction. 

(6.)  The  grant  was  made  without  citing  parties  who 
ought  to  have  been  cited. 

(c.)  The  will  of  which  probate  was  obtained  was  forged 
or  revoked. 
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(<f.)  A  obtained  letters  of  administration  to  the  estate 
of  B,  as  his  widow,  but  it  has  since  transpired  that  she 
was  never  married  to  him. 

(e.)  A  has  taken  adnr'nistration  to  the  estate  of  B  as  if 
he  had  died  intestate,  but  a  will  has  since  been  discovered. 

(/".)  Since  probate  was  granted,  a  later  will  has  been 
discovered. 

(gr.)  Since  probate  was  granted,  a  codicil  has  been  discover- 
ed,  which  revokes  or  adds  to  the  appointment  of  executors 
under  the  will. 

(A.)  The  person  to  whom  probate  was,  or  letters  of 
administration  were,  granted  has  subsequently  become  of 
unsound  mind. 


PART  XXXI. 

OF  THE  PRACTICE  IN  GRANTING  AND  REVOKING 
PROBATES  AND  LETTERS  OF  ADMINISTRATION.  a 

235.  The  District  Judge  shall  have 
of  DiltrictJudge  jurisdiction  in  granting  and  revoking  pro- 
mt granting  and  bates  and  letters  of  administration  in  all 
bites  Tc  P  r  °"  cases  within  llis  district. 

235A.  The  High  Court  may,  from  time  to  time,  ap- 
point such  judicial  officers  within  any  District  as  it  thinks 
fit,  to  act  for  the  District  Judge  as  Delegates  to  grant 
probate  and  letters  of  administration  in  non-contentious 
cases,  within  such  local  limits  as  it  may  from  time  to 
time  prescribe :  Provided  that,  in  the  case  of  High 
Courts  not  established  by  Royal  Charter,  such  appoint- 
ment be  made  with  the  previous  sanction  of  the  Local 
Government. 

a  So  much  of  this  Part  as  relates  to  grants  of  probate 
and  letters  of  administration  with  the  will  annexed  applies 
to  the  wills  of  Hindus,  &c.,  in  the  Lower  Provinces  and 
in  the  towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870. 
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Persons   so  appointed   shall  be    called  '  District  Dele- 
gates.' a 

236.    The   District  Judge  shall  'have  the  like  powers 
and  authority  in  relation  to  the  granting 
owS   argto    of  probate  and  letters  of  administration, 


grant  of  probate    and   all   matters   connected  therewith,   as 
andadministra-    are   by  law  vested  in  him  in  relation  to 
any  civil  suit  or  proceeding  depending  in 
his  Court. 

237.  The  District  Judge  may  order  any  person  to 

produce  and  bring  into  Court  any  paper 

may  order  Up<K    or  writing  being  or  purporting  to  be  tes- 

son  to  produce    tamentary,   which  may  be  shown  to  be  in 

testamentary    the  possession    or  under  the    control   of 

such  person  ; 

and  if  it  be  not  shown  that  any  such  paper  or  writing 
is  in  the  possession  or  under  the  control  of  such  person, 
but  there  is  reason  to  believe  that  he  has  the  knowledge 
of  any  such  paper  or  writing,  the  Court  may  direct  such 
person  to  attend  for  the  purpose  of  being  examined 
respecting  the  same, 

and  such  person  shall  be  bound  to  answer  such  ques- 
tions as  may  be  put  to  him  by  the  Court,  and,  if  so 
ordered,  to  produce  and  bring  in  such  paper  or  writing, 
and  shall  be  subject  to  the  like  punishment  under  the 
Indian  Penal  Code,  in  case  of  default  in  not  attending 
or  in  not  answering  such  questions  or  not  bringing  in 
such  paper  or  writing,  as  he  would  have  been  subject 
to  in  case  he  had  been  a  party  to  a  suit,  and  had  made 
such  default, 

and  the  costs  of  the  proceeding  shall  be  in  the  dis- 
cretion of  the  Judge. 

238.  The  proceedings  of  the  Court  of   the   District 
proceedings    Judge    in  relation    to    the    granting     of 

of  District  probate  and  letters  of  administration  shall, 
?nd?elatUm°Uto  Gxcept  »«  hereinafter  otherwise  provided, 
probate  and  ad-  be  regulated  so  far  as  the  circumstances 
ministration.  Of  the  case  will  admit  by  the  Code  of  Civil 
procedure. 

a  (Vide  sec,  2  Act  VI  of  1881.) 
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239.  Until  probate  be  granted  of  the  will  of  a  deceased 

person,  or  an  administrator  of  his 
District  Jud^  es.tate  be  constituted,  the  District  Judge 
to  interfere  for  within  whose  jurisdiction  any  part  of  the 
property1011  °£  P™Perty  of  the  deceased  person  is  situate, 

is  authorized  and  required  to  interfere  for 
the  protection  of  such  property,  at  the  instance  of  any 
person  claiming  to  be  interested  therein,  and  in  all  other 
cases  where  the  Judge  considers  that  the  property  incurs 
any  risk  of  loss  or  damage  ;  and  for  that  purpose,  if  he 
shall  see  tit,  to  appoint  an  officer  to  take  and  keep  posses- 
sion of  the  property. 

240.  Probate   of  the  will  or  letters  of  administration 

to  the  estate  of  a  deceased  person  may  be 
or  *££$££  granted  by  the  District  Judge  under  the 
tionmaybe  seal  of  his  Court,  if  it  shall  appear  by  a 
Set* Jud7e  DiS"  Petition  verified  as  hereinafter  mentioned, 

of  the  person  applying  for  the  same,  that 
the  testator  or  intestate,  as  the  case  may  be,  at  the  time 
of  his  decease,  had  a  fixed  place  of  abode,  or  any  property, 
moveable  or  immoveable,  within  the  jurisdiction  of  the 
Judge. 

241.  When   the   application   is   made  to  the  Judge  of 
Disposal  of  ap-     a  District  in  which  the   deceased   had  no 

plication  made  fixed  abode  at  the  time  of  his  death,  it 
tridM?  which  shall  be  in  the  discretion  of  the  Judge  to 
deceased  had  no  refuse  the  application,  if  in  his  judg- 
fixed  abode.  ment  it  could  be  disposed  of  more  justly 
or  conveniently  in  another  district,  or  where  the  ap- 
plication is  for  letters  of  administration,  to  grant  them 
absolutely,  or  limited  to  the  property  within  his  own 
jurisdiction. 

241  A. a  Probates  and  letters  of  administration  may, 
upon  application  for  that  purpose  to  any  District  Delegate, 
be  granted  by  him  in  any  case  in  which  there  is  no 
contention,  if  it  appears  by  petition  (verified  as  herein- 
after mentioned/  that  the  testator  or  intestate,  as  the 
case  may  be,  at  the  time  of  his  death  resided  within  the 
jurisdiction  of  such  Delegate. 

a  (Vide  sec.  3   of  Act  VI  of  1881.) 
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242.  Probate  or  letters  of  administration  shall  have 
Conciusiveness  effect  over  all  the  property  and  estate, 
of  probate  or  moveable  or  immoveable,  of  the  deceased, 
nitration adml"  throughout  the  Province  in  which  the 
same  is  granted,  and  shall  be  conclusive 
as  ,to  the  representative  title  against  all  debtors  of  the 
deceased,  and  all  persons  holding  property  which  belongs 
to  him,  and  shall  afford  full  indemnity  to  all  debtors 
paying  their  debts,  and  all  persons  delivering  up  such 
property  to  the  person  to  whom  such  probate  or  letters 
of  administration  shall  have  been  granted  : 

a  Provided  that  probates  and  letters  of  administration 
Effect  of  unii-    granted  by  a   High   Court  after  the  first 
mited  probates,     day  of  April,  1875,  shall,  unless  otherwise 
7    directed    by  the   grant,  have  like   effect 
throughout  the  whole  of  British  India, 

a  242 A.     Whenever  a  grant  of  probate  or  letters  of 

Transmission    administration   is   made   by  a  High  Court 

of  certificate  by    with   such   effect    as.  last  aforesaid,    the 

granting  'pVo-     Registrar  or  such  other  officer  as  the  High 

bate,    &a,    to    Court  making  the  grant  appoints   in  this 

other  Courts.  behal£  ghall  send  to  eacn  Q£  the  other  High 

Courts  a  certificate  to  the  following  effect : — 

I,   A.    B.,    Registrar   [or  as  the  case  may  be~\  of  the 
High   Court  of  Judicature  at  [or  as  the 

case  may  be],  hereby  certify  that  on  the          day  of 
187        the  High  Court  of  Judicature  at 
[or  as  the  case  may  be~]  granted   probate   of  the   will    [or 
letters   of  administration   of  the  estate]  of  C.  D.,  late  of 
deceased,  to  E.  F.  of  and 

G.  H.  of  ,  and  that  such   probate   [or 

letters]    has    [or  have]  effect  over  all  the  property  of  the 
deceased  throughout  the  whole  of  British  India  ; 

and  such   certificate  shall   be  filed  by  the  High  Court 
receiving  the  same. 

a  See  Act  No.  XIII  of  1875. 
31 
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243.  The  application  for  probate  or  letters  of  adminis- 
Conclusiveness     tration,     if     made     and     verified    in  the 

of  application  manner  hereinafter  mentioned,  shall  be 
admffiatraiion,r  conclusive  for  the  purpose  of  authorizing 
if  properly  made  the  grant  of  probate  or  administration, 
and  verified.  an(j  no  g^  grant  shall  be  impeached  by 
reason  that  the  testator  or  intestate  had  no  fixed  place  of 
abode,  or  no  property  within  the  district  at  the  time  of 
his  death,  unless  by  a  proceeding  to  revoke  the  grant  if 
obtained  by  a  fraud  upon  the  Court. 

244.  Application     for   probate   shall  be  made  by   a 
Petition    for     petition   distinctly  written  in   English  or 

probate.  jn  the    language   in   ordinary  use  in  pro- 

ceedings before  the  Court  in  which  the  application  is 
made,  with  the  will  annexed,  and  stating 

the  time  of  the  testator's  death, 

that  the  writing  annexed  is  his  last  will  and  testament, 

that  it  was  duly  executed,  and 

that  the  petitioner  is  the  executor  therein  named  ; 

and  in  addition  to  these  particulars,  when  the  applica- 
tion is  to  the  District  Judge,  the  petition  shall  further  state 
that  the  deceased  at  the  time  of  his  death  had  his  fixed 
place  of  abode,  or  had  some  propertjr,  moveable  or  im- 
moveable,  situate  within  the  jurisdiction  of  the  Judge, 
a  and  when  the  application  is  to  a  District  Delegate,  the 
petition  shall  further  state  that  the  deceased  at  the  time 
of  his  death  resided  within  the  jurisdiction  of  such  Dele- 
gate. 

245.     In   cases  wherein  the  will  is  written  in  any  lan- 
guage other  than  English  or  than   that   in 
trans7ation°aSof     ordinary  use   in   proceedings    before    the 
will  to  be  an-     Court,  there  shall  be  a  translation  thereof 
nexe<i  to  peti-    aTmexed   to  the  petition  by  a  translator 
of  the   Court,  if   the  language  be  one  for 
which  a  translator  is  appointed ;  or  if  the  will   be  in  any 


a  (Vide  sec.  4  of  Act  VI  of  1881.) 
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Verification  of  language»    then  b7  any  P^SOn  COm- 

translation    by  petent   to   translate   the    same,    in   which 

person  other  case   such   translation  shall  be  verified  by 

translator0  u  *  *  that  Person  in  the  following  manner  :— 

"I  (A.  5.)  do  declare  that  I  read  and  perfectly  under- 
stand the  language  and  character  of  the  original,  and 
that  the  above  is  a  true  and  accurate  translation  thereof." 

Petition  for  ^46.  Applications  for  letters  of  adminis- 
letters  of  admi-  tration  shall  be  made  by  petition  distinct- 
nistration.  jv  written  as  aforesaid,  and  stating 

the  time  and  place  of  the  deceased's  death, 

the  family  or  other  relatives  of  the  deceased,  and 
their  respective  residences, 

the  right  in  which  the   petitioner  claims, 

that  the  deceased  left  some  property  within  the 
jurisdiction  of  the  District  Judge  aor  District  Delegate 
to  whom  the  application  is  made,  and 

the  amount  of  assets  which  are  likely  to  come  to  the 
petitioner's  hands,  a  and  when  the  application  is  to  a 
District  Delegate,  the  petition  shall  further  state  that  the 
deceased  at  the  time  of  his  death  resided  within  the 
jurisdiction  of  such  Delegate. 

246A.b  Every  person  applying  to  a  High  Court  for 
Additional  Pro^ate  of  a  will  or  letters  of  administra- 
statements  n  hi  tion  °f  an  estate,  intended  to  have  effect 
petition  for  pro-  throughout  British  India,  shall  state  in  his 
petition,  in  addition  to  the  matters  res- 
pectively required  by  section  244  and  section  246  of  this 
Act,  that  to  the  best  of  his  belief  no  application  has 
been  made  to  any  other  High  Court  for  a  probate  of  the 
same  will  or  for  letters  of  administration  of  the  same 
estate,  intended  to  have  such  effect  as  last  aforesaid, 

or,  where  any  such  application  has  been  made,  the 
High  Court  to  which  it  was  made,  the  person  or  persons 
by  whom  it  was  made,  and  the  proceedings  (if  any)  had 
thereon. 

a  ('Vide  sec.  4  of  Act  VI  of  1881.) 
b  See  Act  No.  XIII  of  1875. 
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And  the  High  Court  to  which  any  application  is  made 
under  the  proviso  to  section  242  of  this  Act  may,  if  it 
think  fit,  reject  the  same. 

247.     The  petition  for  probate  or  letters  of  administra- 


snall  iQ  &H  cases  be   subscribed  by  the 
petitioner  and  his  pleader,  if  any,  and  shall 


Petitionforpro- 
bateoradminis- 

tration  to  be  ^e  verified  by  the  petitioner  in  the  follow- 
signed  and  ven-  .  J  ,  r  ,.,  «. 

fied.  mg  manner  or  to  the  like  effect: 

"I  (A.  -B.),  t-ne  petitioner  in  the  above  petition,  declare 
that  what  is  stated  therein  is  true  to  the  best  of  my  in- 
formation and  belief." 

248.     Where  the  application  is  for  pro- 

the    Petiti°n   sha11         .  1 

bate,  b  y  o  n  e  by  at  least  one  of  the  witnesses  to  the 
witness  to  will.  will  (when  procurable),  in  the  manner  01 
to  the  effect  following  :  — 

"I  ((7.  J9.),  one  of  the  witnesses  to  the  last  will  anc 
testament  of  the  testator  mentioned  in  the  above  petition, 
declare  that  I  was  present  and  saw  the  said  testator  affi; 
his  signature  (or  mark)  thereto  (as  the  case  may  be) 
(  or  that  the  said  testator  acknowledged  the  writing 
annexed  to  the  above  petition  to  be  his  last  will  anc 
testament  in  my  presence)." 

249.  If  any  petition   or   declaration  which  is  hereb 

required  to  be   verified  shall   contain 
averment   which   the   person   making  th 
in  petition   or    verification  knows  or  believes  to  be  false, 
declaration.          such  person   shall  be   subject  to  punish- 
ment  according  to  the  provisions  of  the  law  for  the  tii 
being  in  force  for  the  punishment  of  giving   or  fabri- 
cating false  evidence. 

250.  In  all   cases  it  shall  be   lawful  for  the  Distric 

Judge  aor  District  Delegate,   if  he 
think  proper, 

to    examine    the    petitioner    in  persoi 
upon  oath  or  solemn  affirmation,  and  also 

to  require  further  evidence  of  the   di 
execution  of  the  will,  or  the  right  of  tl 


I  District  Judge 
may  examine 
petitioner  in 
person, 

require  further 
evidence, 


a  See  Act  VI  of  1881. 
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petitioner  to  the  letters  of  administration,  as  the  case  may 
be,  and 

to  issue  citations  calling  upon  all  persons  claiming'  to 
and  issue  cita-  nave  anv  interest  in  the  estate  of  the 
tions  to  inspect  deceased  to  come  and  see  the  proceedings 
proceedings.  before  the  grant  of  probate  or  letters  of 
administration. 

The   citation   shall   be  fixed  up  in  some  conspicuous 
Publication  of    part  of  the  Court-house,  and   also  in  the 
citation.  office   of  the  Collector  of  the  District,  and 

otherwise  published  or  made  known  in  such  manner  as 
the  Judge  aor  District  Delegate  issuing  the  same  may 
direct 

251.  Caveats  against  the  grant  of  probate  or  adminis- 

.  tration  may  be  lodged  with  the  District 
gnuTtof  probate  Judge  aor  a  District  Delegate  ;  and  imme- 
or  admiuistra-  diately  on  any  caveat  being  lodged  with 
any  District  Delegate,  he  shall  send  a  copy 
thereof  to  the  District  Judge;  and  immediately  on  a 
caveat  being  entered  with  the  District  Judge,  a  copy 
thereof  shall  be  given  to  the  District  Delegate,  if  any, 
within  whose  jurisdiction  it  is  alleged  the  deceased 
resided  at  the  time  of  his  death,  and  to  any  other  Judge 
or  District  Delegate  to  whom  it  may  appear  to  the  District 
Judge  expedient  to  transmit  the  same. 

252.  The  caveat  shall  be  to  the  following  effect  :— 

"  Let  nothing  be   done   in  the  matter  of  the  estate  of 

A.  B..  late  of  ,  deceased,  who 

Formof  caveat.  ^  da'Qf  ftt 


without  notice  to  C.  D.  of  ." 

253.     No   proceeding  shall  be  taken  on  a  petition  for 

After  entry  of    probate  or  letters  of  administration   after 

caveat,  no  pro-    a  caveat  against  the  grant  thereof  has  been 

SnpXoiT  una-    entered  with  the  Judge  *or  officer  to  whom 

til  after  notice    the  application  has   been  made   aor  notice 

tocaveator.  has  keen  given   of   its  entry  with  some 

other  Delegate   until   after   such  notice  to  the  person  by 

whom  the  same  has  been  entered  as  the  Court  shall   think 

reasonable. 

(a  Vide  Act  VI  of  1881.) 
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*253A.     A  District  Delegate   shall  not  grant  probate  01 
.  .•  letters  of   administration  in   any   case   ii 

g»to*£en  nSb     which  there  is  contention  as  to  the   grani, 
to  grant  probate     or  in   which   it   otherwise  appears  to  him 
tion admlniStra"     "that  probate    or   letters   of   administration 
ought  not  to  be  granted  in  his  Court. 

Explanation. — By  'contention'  is  understood  the  ap- 
pearance of  any  one  in  person,  or  by  his  recognized  agent, 
or  by  a  pleader  duly  appointed  to  act  on  his  behalf,  to 
oppose  the  proceeding. 

C253B.  In  every  case  in  which  there  is  no  contention, 
Power  to  trans-  but  it  appears  to  the  District  Delegate 
mit  state-  doubtful  whether  the  probate  or  letters 
?uTgV?nDdoub?-  of  administration  should  or  should  not  be 
ful  cases  where  granted,  or  when  any  question  arises  in 
no  contention.  relation  to  the  grant,  or  application  for 
the  grant,  of  any  probate  or  letters  of  administration, 
the  District  Delegate  may,  if  he  thinks  proper,  transmit 
a  statement  of  the  matter  in  question  to  the  Districl 
Judge,  who  may  direct  the  District  Delegate  to  proceed 
in  the  matter  of  the  application,  according  to  such 
instructions  as  to  the  Judge  may  seem  necessary,  or 
may  forbid  any  further  proceeding  by  the  District  Dele- 
gate in  relation  to  the  matter  of  such  application,  leaving 
the  party  applying  for  the  grant  in  question  to  make 
application  to  the  Judge. 

°253C.     In  every  case  in  which  there  is  contention,  or 

Procedure  the  District  Delegate  is  of  opinion  that 
where  there  is  the  probate  or  letters  of  administration 
C0"trkti0nbele-  ^oulci  be  refused  in  his  Court,  the  peti- 
gate "thinks  pro^  tion,  with  any  documents  that  may  have 
bate  or  letters  been  filed  therewith,  shall  be  returned 

ta^MUTta     to   the  Pers-on   by   whora   the  application, 
refused   in  his     was  made,  in  order  that  the  same   may   be 
Court,  presented   to   the   District  Judge  ;  unless 

the  District  Delegate  thinks  it  necessary,  for  the  purposes  ! 
of  justice,  to  impound  the  same,  which  he  is  hereby! 
authorized  to  do  ;  and  in  that  case  the  same  shall  be  sent , 

by  him  to  the  District  Judge. 

#See  Act  VI  of  1881, 
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254.  When  it  shall  appear  to  the  Judge    aor  District 
Grant  of  pro-     Delegate  that  probate  of  a  will  should   be 

bate  to  be  under     granted,   he  will  grant  the  same  under  the 

Court-         seal  of  his  Court  in  manner  following  :— 
"  I,  Judge  of  the  District  of 

Form  of  such  (aor  Delegate  appointed  for  granting  pro- 
grant,  bate  or  letters  of  administration  in  (here 
insert  the  limits  of  the  Delegate's  jurisdiction)  hereby 
make  known  that  on  the  day  of 
in  the  year  the  last  will  of 
late  of  ,  a  copy  whereof  is  hereunto  annexed, 
was  proved  and  registered  before  me,  and  that  administra- 
tion of  the  property  and  credits  of  the  said  deceased, 
and  in  any  way  concerning  his  will,  was  granted  to 
the  executor  in  the  said  will  named,  he 
having  undertaken  to  administer  the  same,  and  to  make  a 
true  inventory  of  the  said  property  and  credits,  and  to 
exhibit  the  same  at  or  before  the  expiration  of  a  year 
next  ensuing,  and  also  to  render  a  true  account  thereof." 

255.  And    wherever    it    shall  appear  to  the  District 
Grant  of  letters    Judge  a°r  District  Delegate  that  letters  of 

of  administra-  administration  to  the  estate  of  a  person 
tion  to  be  under  deceased,  with  or  without  a  copy  of  the 
will  annexed,  should  be  granted,  he  will 
grant  the  same  under  the  seal  of  his  Court  in  manner 
following : — 

"I,  ,  Judge  of  the  District  of 

Form  of  such  (  aor  Delegate   appointed  for 

grant.  granting  probate  or  letters  of  administra- 

tion in  (here  insert  the  limits  of  the   Delegate's   jurisdic- 
tion) hereby  make  known  that  on  the 
day  of  letters  of    administration   (with   or 

without  the  will  annexed,  as  the  case  may  le)  of  the  pro- 
perty and  credits  of  ,  late  of  , 
deceased,  were  granted  to  ,  the  father 
(or  as  the  case  may  be)  of  the  deceased,  he  having  under- 
taken to  administer  the  same,  and  to  make  a  true  inventory 
of  the  said  property  and  credits,  and  to  exhibit  the  same 

a  See  Act  VI  of  1881. 


488  INDIAN    SUCCESSION   ACT.        [sECS.  256-259. 

in  this  Court  at  or  before  the  expiration  of  one  year  next 
ensuing,  and  also  to  render  a  true  account  thereof." 

256.  Every  person   to  whom  any  grant  of  administra- 

tion shall  be  committed  shall  give  a  bond 
tion-X.  '  to  the  Judge  of  the  District  Court  to  enure 

for  the  benefit  of  the  Judge  for  the  time 
being,  with  one  or  more  surety  or  sureties,  engaging  for 
the  due  collection,  getting  in,  and  administering  the 
estate  of  the  deceased,  which  bond  shall  be  in  such  form 
as  the  Judge  shall  from  time  to  time  by  any  general  or 
special  order  direct. 

257.  The   Court  may,  on  application  made  by  petition 
Assignm  e  n  t     and  °n  being  satisfied  that  the  engagement 

of  admiuistra-  of  any  such  bond  has  not  been  kept,  and 
upon  such  terms  as  to  security,  or  provid- 
ing that  the  money  received  be  paid  into  Court,  or  other- 
wise as  the  Court  may  think  fit,  assign  the  same  to  some 
person,  his  executors  or  administrators,  who  shall  there- 
upon be  entitled  to  sue  on  the  said  bond  in  his  own  name 
as  if  the  same  had  been  originally  given  to  him  instead 
of  to  the  Judge  of  the  Court,  and  shall  be  entitled  to 
recover  thereon  as  trustee  for  all  persons  interested,  the 
full  amount  recoverable  in  respect  of  any  breach  thereof. 

258.  No  probate  of  a  will  shall  be  granted  until  after 
Timeforgrant    *^e  expiration  of  seven  clear  days,  and  no 

of  probate  and  letters  of  administration  shall  be  granted 
administration,  until  after  the  expiration  of  fourteen  clear 
days,  from  the  day  of  the  testator  or  intestate's  death. 

259.  Every  District  Judge   aor  District  Delegate  shall 
Filing  of  ori-    ^e  an(^  Preserve  all  original  wills  of  which 

ginal  wills  of  probate  or  letters  of  administration  with 
OThiddm?ni*trae  ^e  w*^  annexed  may  be  granted  by  him 
tion  with  will  among  the  records  of  his  Court,  until 
annexed  gran-  some  public  registry  for  wills  is  establish- 
ted-  ed  ;  and  the  Local  Government  shall 

make  regulations  for  the  preservation  and  inspection  of 
the  wills  so  filed  as  aforesaid.b 

a  See  Act  VI  of  1881. 
b  See  Act  No.  XIII  of  1875. 


SECS.  260-263.]        INDIAN  SUCCESSION  ACT.  489 

260.  After  any  grant  of  probate  or  letters  of  adminis- 
Grantee   of    tration,  no  other  than  the  person  to   whom 

probate  or  ad-  the  same  shall  have  been  granted  shall 
Sonl^o^sue*  have  Power  to  8ue  or  prosecute  any  suit, 
&c.,  until  same  or  otherwise  act  as  representative  of  the 
revoked.  deceased,  throughout  the  Province  in 

which  the  same  may  have  been  granted,  until  such 
probate  or  letters  of  administration  shall  have  been  re- 
called or  revoked. 

261.  In  any  case   before  the  District  Judge  in  which 
Procedure  in     there  is  contention,  the  proceedings   shall 

contentious  take,  as  nearly  as  may  be,  the  form  of 
a  regular  suit,  according  to  the  provisions 
of  the  Code  of  Civil  Procedure,  in  which  the  petitioner 
for  probate  or  letters  of  administration,  as  the  case  may 
be,  shall  be  the  plaintiff,  and  the  person  who  may  have 
appeared  as  aforesaid  to  oppose  the  grant  shall  be  the 
defendant. 

262.  Where  any  probate  is  or  letters  of  administra- 
Payment     to    tion  are  revoked,   all  payments  bonafide 

executor  or  ad-  made  to  any  executor  or  administrator 
Sre^problte^r  under  such  probate  or  administration 
administration  before  the  revocation  thereof  shall,  not- 
revoked,  withstanding  such  revocation,  be  a  legal 
discharge  to  the  person  making  the  same  ; 

and  the  executor  or  administrator    who    shall    have 

Right  of  such    acted  under  any  such    revoked    probate 

executor  or  ad-    or  administration    may  retain  and  reim- 

Scou^inielf0     t)urse   nimself  in  respect  of  any  payments 
made  by  him,  which  the  person   to   whom 
probate  or  letters   of  administration  shall  be  afterwards 
granted  might  have  lawfully  made. 

263.  Every  order  made  by  a  District  Judge  by  virtue 
Appeals  from    o£  tfte  powers  hereby  conferred  upon  him, 

orders  of    Dis-    shall  be   subject  to    appeal    to  the  High 
Court  under  the  rules  contained   in  the 
Code  of  Civil  Procedure  applicable  to  appeals. 
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264.     The   High   Court   shall   have    concurrent    juris- 
Concnrreut     diction   with    the    District   Judge  in    the 
jurisdiction    of     exercise   of   all   the   powers   hereby    con- 
High  Court.          f erre(j  upon  the  District  Judge. 


PART  XXXII. 

OF  EXECUTORS  OF  THEIR  OWN  WRONG.* 

265.     A  person   who   intermeddles   with  the  estate  of 

Executor  of  the  deceased,  or  does  any  other  act  which 
his  own  wrong,  belongs  to  the  office  of  executor,  while 
there  is  no  rightful  executor  or  administrator  in  existence, 
thereby  makes  himself  an  executor  of  his  own  wrong. 

Exceptions.  First. — Intermeddling  with  the  goods  of 
the  deceased  for  the  purpose  of  preserving  them,  or 
providing  for  his  funeral  or  for  the  immediate  necessi- 
ties of  his  family  or  property,  does  not  make  an  executor 
of  his  own  wrong. 

Second. — Dealing  in  the  ordinary  course  of  business 
with  goods  of  the  deceased  received  from  another,  does 
not  make  an  executor  of  his  own  wrong. 

Illustrations. 

(a.)  A  uses  or  gives  away  or  sells  some  of  the  goods  of  the 
deceased,  or  takes  them  to  satisfy  his  own  debt  or  legacy, 
or  receives  payment  of  the  debts  of  the  deceased.  He  is  au 
executor  of  his  own  wrong. 

(6.)  A  having  been  appointed  agent  by  the  deceased  in  his 
lifetime  to  collect  his  debts  and  sell  his  goods,  continues  to 
do  so  after  he  has  become  aware  of  his  death.  He  is  an 
executor  of  his  own  wrong  in  respect  of  acts  done  after  he 
has  become  aware  of  the  death  of  the  deceased. 

Cc.)  A  sues  as  executor  of  the  deceased,  not  being  such. 
He  is  an  executor  of  his  own  wrong. 

266.     When  a  person  has   so   acted   as  to  become  an 
Liability  of     executor  of  his  own  wrong,  he   is   answer- 
executor  of  his     able   to   the  rightful  executor  or  adminis- 
own  wrong.          trator,   or  to  any  creditor  or    legatee   of 

a  This  Part  does  not  extend  to  Hindus,  Jaitias,  Sikha  or 
Buddhists,  Act  No,  XXI  of  1870, 
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the  deceased,  to  the  extent  of  the  assets  which  may 
have  come  to  his  hands,  after  deducting  payments  made 
to  the  rightful  executor  or  administrator,  and  payments 
made  in  a  due  course  of  administration. 


PART  XXXIII, 

OF  THE  POWERS  OF  AN  EXECUTOR  OR 
ADMINISTRATOR  a 

267.  An    executor     or    administrator  has  the  same 

power  to  sue  in  respect  of  all  causes  of 
caisesrofPactio°n  action  that  survive  the  deceased,  and  to 
surviving  d  e  -  distrain  for  all  rents  due  to  him  at  the 
ceased.andrents  tjme  0£  his  death,  as  the  deceased  had 
due  at  death.  ,  .,  . 

when  living. 

268.  All  demands  whatsoever  and   all  rights  to  pro- 
Demands  and    secu^e    or  defend   any   action    or   special 

rights  of  action  proceeding,  existing  in  favour  of  or  against 
ceas^d^Jurvfve  a  Person  at  ^e  ^me  °^  ^8  decease,  survive 
tcTand'  against  to  and  against  his  executors  or  adminis- 
executor  or  ad-  trators  ;  except  causes  of  action  for 
defamation,  assault  as  defined  in  the 
Indian  Penal  Code,  or  other  personal  injuries  not  causing 
the  death  of  the  party ;  and  except  also  cases  where, 
after  the  death  of  the  party,  the  relief  sought  could  not 
be  enjoyed,  or  granting  it  would  be  nugatory. 

Illustrations. 

(a.)  A  collision  takes  place  on  a  railway  in  consequence 
of  some  neglect  or  default  of  the  officials,  and  a  passenger  is 
severely  hurt,  but  not  so  as  to  cause  death.  He  afterwards 
dies  without  having  brought  any  action.  The  cause  of  action 
does  not  survive. 

(6,)  A  sues  for  divorce.  A  dies.  The  cause  of  action  does 
not  survive  to  bis  representative. 

a  So  far  as  it  relates  to  an  executor  and  an  administrator 
with  the  will  annexed,  this  Part  applies  to  wills  made  by 
Hindus,  &c.,  on  or  after  1st  September,  1870,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act 
No,  XX I  of  1870,  eec,  2, 
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Power  of  exe-        ^69.     An  executor  or  administrator  lias 

cutor  or  admi-    power  to  dispose   of    the  property  of  the 

"oseof °ro°ertiS"    deceased>  either  wholly  or  in  part,  in   such 

manner  as  he  may  think  fit. 

Illustrations. 

(a.)  The  deceased  has  made  a  specific  bequest  of  part  of 
his  property.  The  executor,  not  having  assented  to  the 
bequest,  sells  the  subject  of  it.  The  sale  is  valid, 

(6.)  The  executor,  in  the  exercise  of  his  discretion, 
mortgages  a  part  of  the  immoveable  estate  of  the  deceased. 
The  mortgage  is  valid. 

270.  If    an  executor  or    administrator 
purchases,  either  directly  or  indirectly,  any 
part  of  the  property  of  the  deceased,    the 
sale  is  voidable  at  the  instance  of  any  other 
person  interested  in  the  property  sold. 

271.  When  there  are  several  executors 
or  administrators,  the  powers  of  all  may,  in 
the  absence  of  any  direction   to   the   con- 
trary, be  exercised  by  any  one  of  them  who 
has   proved   the  will  or  taken  out  adminis- 
tration. 

Illustrations. 

(a,)  One  of  several  executors  has  power  to  release  a  debt 
due  to  the  deceased. 

(6.)    One  has  power  to  surrender  a  lease. 

(c.)  One  has  power  to  sell  the  property  of  the  deceased, 
moveable  or  immoveable. 

(rf.)    One  has  power  to  assent  to  a  legacy. 

(e.)  One  has  power  to  endorse  a  promissory  note  payable 
to  the  deceased. 

(/,)  The  will  appoints  A,  B,  C  and  D  to  be  executors,  and 
directs  that  two  of  them  shall  be  a  quorum.  No  act  can  be 
done  by  a  single  executor. 

Survival  of        272.     Upon  the  death   of  one  or  more 
powers  on  death    of  several  executors  or  administrators,   all 

exemtorssoread-    *he  Powers.  o£  the  °&CQ  become  vested 
ministrators.         in  the  survivors  or  survivor. 


Purchase  by 
executor  or  ad- 
ministrator of 
deceased's  pro- 
perty. 


Powers  of  se« 
veral  executors 
or  administra- 
tors, exercise- 
able  by  one. 
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Powers  of  ad-  273.    The  administrator  of  effects  un- 

ministrator    of  administered  has,  with  respect    to    such 

n&tered?nadmi"  effects,  the  same  powers  as  the  original 
executor  or  administrator. 

Powers  of  ad-  ^74.     An  administrator  during  minority 
ministrator  du-  has  all  the  powers  of  an  ordinary  admi- 
ring minority.  nistrator. 
_           ,  275.     When  probate  or  letters   of  ad- 

Powers  of  mar-          ••..-        vi_  .    j     . 

ried    executrix     ministration  have  been  granted  to   a  mar- 
or    administra-     ried  woman,   she  has  all  the  powers  of  an 
ordinary  executor  or  administrator. 


PART  XXXIV. 

OF  THE  DUTIES  OF  AN  EXECUTOR  OR 
ADMINISTRATOR  .a 

276.  It  is  the   duty  of    an   executor  to  perform  the 
AS    to  de-    funeral  of  the  deceased  in  a  manner  suit- 

ceased's  funeral,  able  to  his  condition,  if  he  has  left  pro- 
perty sufficient  for  the  purpose. 

277.  An  executor  or  administrator  shall,   within  six 
inventory  and     months  from    the    grant    of    probate    or 

account.  letters  of  administration,   exhibit  in  the 

Court  by  which  the  same  may  have  been  granted  an  in- 
ventory containing  a  full  and  true  estimate  of  all  the 
property  in  possession,  and  all  the  credits,  and  also  all  the 
debts  owing  by  any  person  or  persons  to  which  the  exe- 
cutor or  administrator  is  entitled  in  that  character,  and 
shall  in  like  mannner,  within  one  year  from  the  date 
aforesaid,  exhibit  an  account  of  the  estate,  showing  the 
assets  that  may  have  come  to  his  hands,  and  the  manner 
in  which  they  have  been  applied  or  disposed  of. 

a  So  far  as  it  relates  to  an  executor  and  an  administrator 
with  the  will  annexed,  this  Part  applies  to  wills  made  by 
Hindus,  ice.,  on  or  after  1st  September,  1870,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act 
No,  XXI  of  1870,  sec.  2, 
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277A.b    In  all   cases  where  it  is   sought  to  obtain  a 
grant   of  probate  or  letters  of  administra- 
0-    tion  intended  to   have   effect  throughout 


perty  in  any  the  whole  of  British  India,  the  executor, 
part  of  British  or  fae  person  applying  for  administration 
after  the  first  day_  of  April,  1875,  to  the 
effects,  of  any  person  dying  in  British  India  and  leaving 
property  in  more  than  one  Province  shall  include  in 
the  inventory  of  the  effects  of  the  deceased  his  move- 
able  or  immoveable  property  situate  in  each  of  the 
Provinces  : 

And  the  value  of  such  property  situate  in  the  said 
Provinces,  respectively,  shall  be  separately  stated  in 
such  inventory,  and  the  probate  or  letters  of  administra- 
tion shall  be  chargeable  with  a  fee  corresponding  to  the 
entire  amount  or  value  of  the  property  affected  thereby 
wheresoever  situate  within  British  India. 

278.     The      executor    or    administrator 

As  to  property    shan  collect,  with  reasonable  diligence,  the 

owing  to,    de-    property  of  the   deceased   and  the  debts 

ceased.  that  were  due  to  him   at  the  time  of  his 

death. 

279.  Funeral  expenses  to  a  reasonable  amount,  accord- 
Expenses  to     inS    to    the   degree   and   quality   of    the 

be   paid  before     deceased,  and  death-bed  charges,  including 
all  debts.  feeg  for  me(}icai  attendance,  and  board  and 

lodging  for  one   month  previous  to  his  death,  are  to  be 
paid  before  all  debts. 

280.  The  expenses  of  obtaining  probate  or  letters  of 
Expenses    to     administration,  including  the  costs  incurred 

be    paid    next    for   or  in  respect  of  any  judicial  proceed- 

h   **'    ing.s   that   may  be  necessaiT  for  adminis- 
tering the  estate,   are   to   be  paid   next 
after  the  funeral  expenses  and  death-bed  charges. 


b  See  Act  No,  XIII  of  1875.  section  5. 
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281.    Wages  due  for   services    rendered  to  the    de- 
ceased  within  three  months   next  preced- 
ing  his  .death  by  an7  labourer,   artizan   or 
be    next  paid,     domestic  servant   are   next    to    be    paid, 
and  then  other    and  then  the    other    debts    of    the    de- 
ceased. 

282.     Save   as  aforesaid,  no  creditor  is 
Save  as  afore-    to  have  a  right  of   priority   over   another, 

tobe   &id  deui£    ^y  reason  that   ms  debt  is  secured  by  an 
ly  and*rateabiy~    instrument  under  seal,   or  on  any  other 

account. 

But  the  executor  or  administrator  shall  pay  all  such 
debts  as  he  knows  of,  including  his  own,  equally  and 
rateably,  as  far  as  the  assets  of  the  deceased  will  extend. 

Application  of  283«  .If  the  domicile  of  the  deceased 
moveabie  pro-  was  not  in  British  India,  the  application 
pertf  *°^^y"  °^  ms  moveabie  property  to  the  payment 
where  donScUe  of  his  debts  is  to  be  regulated  by  the  law 
not  in  British  of  the  country  in  which  he  was  domi- 


ludia- 


ciled. 


Illustration. 


A  dies,  having  his  domicile  in  a  country  where  instruments 
under  seal  have  priority  over  instruments  not  under  seal, 
leaving  moveabie  property  to  the  value  of  10,000  rupees, 
immoveable  property  to  the  value  of  5,000  rupees,  debts  on 
instruments  under  seal  to  the  amount  of  10,000  rupees,  and 
debts  on  instruments  not  under  seal  to  the  same  amount. 
The  debts  on  the  instruments  under  seal  are  to  be  paid  in  fall 
out  of  the  moveabie  estate,  and  the  proceeds  of  the  irnmove- 
able  estate  are  to  be  applied  as  far  as  they  will  extend  towards 
the  discharge  of  the  debts  not  under  seal.  Accordingly,  one- 
half  of  the  amount  of  the  debts  not  under  seal  is  to  be  paid 
out  of  the  proceeds  of  the  immoveable  estate, 

284.  No  creditor  who  has  received 
payment  of  a  part  of  his  debt  by  virtue 
of  the  last  preceding  section  shall  be  en- 
titled to  share  in  the  proceeds  of  the 
immoveable  estate  of  the  deceased  unless 
he  brings  such  payment  into  account  for 
the  benefit  of  the  other  creditors. 


Creditor  paid 
in  part  under 
section  283  to 
bring  payment 
into  account  be- 
fore sharing  in 
proceeds  of  im- 
moveable pro- 
perty. 
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Illustration. 

A  dies,  having  his  domicile  in  a  country  where  instruments 
under  seal  have  priority  over  instruments  not  under  seal, 
leaving  moveable  property  to  the  value  of  5,000  rupees,  and 
immoveable  property  to  the  value  of  10,000  rupees,  debts 
on  instruments  under  seal  to  the  amount  of  10,000  rupees, 
and  debts  on  instruments  not  under  seal  to  the  same  amount. 
The  creditors  holding  instruments  under  seal  receive  half 
of  their  debts  out  of  the  proceeds  of  the  moveable  estate. 
The  proceeds  of  the  immoveable  estate  are  to  be  applied  in 
payment  of  the  debts  on  instruments  not  under  seal  until 
one-half  of  such  debts  has  been  discharged.  This  will  leave 
5,000  rupees,  which  are  to  be  distributed  rateably  amongst  all 
the  creditors  without  distinction  in  proporton  to  the  amount 
which  may  remain  due  to  them. 

285.  Debts  of   every  description  must 
be  paid  before  any  legacy. 

286.  If  the   estate   of  the  deceased  is 
subject  to  any  contingent  liabilities,  an  exe- 
cutor or  administrator  is  not  bound  to   pay 
any  legacy  without  a  sufficient  indemnity 
to  meet  the  liabilities  whenever  they  may 
become  due. 

287.  If  the  assets,  after  payment  of  debts,  necessary 
Abatement  of  expenses  and  specific  legacies,  are  not 
general  legacies,  sufficient  to  pay  all  the  general  legacies 
in  full,  the  latter  shall  abate  or  be  diminished  in  equal 
proportions, 

and  the  executor  has  no  right  to  pay  one 
legatee  in  preference  to  another,  nor  to 
retain  any  money  on  account  of  a  legacy 
to  himself  or  to  any  person  for  whom  he 
is  a  trustee. 


Debts  to  be 
paid  before  le- 
gacies. 

Executor  or 
administra  tor 
not  bound  to 
pay  legacies 
without  indem- 
nity. 


Executor  not 
to  pay  one  le- 
gatee in  prefer- 
ence to  an- 
other. 


Non-abatement 
of  specific 
1  egacy  when 
assets  sufficient 
to  pay  debts. 


288.  Where  there  is  a  specific  legacy, 
and  the  assets  are  sufficient  for  the  pay- 
ment of  debts  and  necessary  expenses,  the 
thing  specified  must  be  delivered  to  the 
legatee  without  any  abatement. 


BEOS.  289-292.]      INDIAN  SUCCESSION  ACT.  497 

289.  Where  there  is  a  demonstrative  legacy,  and  the 
Right    under    assets  are  sufficient  for  the  payment  of 

demonstrative  debts  and  necessary  expenses,  the  legatee 
legacy,  when  j^g  a  preferential  claim  for  payment  of 
tTpaydTSnd  his  legacy  out  of  the  fund  from  which 
necessary  ex-  the  legacy  is  directed  to  be  paid  until 
such  fund  is  exhausted,  and  if  after  the 
fund  is  exhausted,  part  of  the  legacy  still  remains  unpaid, 
he  is  entitled  to  rank  for  the  remainder  against  the 
general  assets  as  for  a  legacy  of  the  amount  of  such 
unpaid  remainder. 

290.  If  the  assets  are  not  sufficient  to   answer  the 

debts  and  the   specific  legacies,  an  abate- 

absSem^n  * b  \)f     ment  sba11  be  made  fr°m    the    latter    ra.te" 

specific  legacies,    ably    in    proportion    to   their   respective 
amounts. 

Illustration. 

A  has  bequeathed  to  B  a  diamond-ring,  valued  at  500  rupees, 
and  to  C  a  horse,  valued  at  1,000  rupees.  It  is  found  necessary 
to  sell  all  the  effects  of  the  testator,  and  his  assets,  after 
payment  of  debts,  are  only  1,000  rupees.  Of  this  sum  rupees 
333-5-4  are  to  be  paid  to  B,  and  rupees  666-10-8  to  C. 

291.  For  the  purpose  of  abatement,  a  legacy  for  life,  a 
Legacies    sum  appropriated  by  the  will  to  produce  an 

treated  as  gener-    annuity,  and  the  value  of  an  annuity  when 

of  ab?teSt°8e    no   8um  has  been  appropriated  to  produce 
it,  shall  be  treated  as  general  legacies. 

PART  XXXV. 

OF  THE  EXECUTOR'S  ASSENT  TO  A  LEGACY/* 

Assent  neces-  ^92.  The  assent  of  the  executor  is 
sary  to  complete  necessary  to  complete  a  legatee's  title  to 
legatee's  title.  his  iegacVt 

a  So  far  as  it  relates  to  an  executor  and  an  administra- 
tor with  the  will  annexed,  this  Part  applies  to  wills  made 
by  Hindus,  &c.,  on  or  after  1st  September,  1870,  in  the 
Lower  Provinces  and  in  the  towns  of  Madras  and  Bombay, 
Act  No.  XXI  of  1870,  sec.  2. 

32 
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Illustrations. 

(a,}  A  by  his  will  bequeaths  to  B  his  Government  paper, 
which  is  in  deposit  with  the  Bank  of  Bengal.  The  Bank  has 
no  authority  to  deliver  the  securities,  nor  B  a  right  to  take 
possession  of  them,  without  the  assent  of  the  executor. 

(6»)  A  by  his  will  has  bequeathed  to  C  his  house  in 
Calcutta  in  the  tenancy  of  B.  G  is  not  entitled  to  receive 
the  rents  without  the  assent  of  the  executor. 

293.     The  assent   of  the  executor  to  a  specific  bequest 
Effect  of  exe-     shall  be   sufficient   to   devest   his   interest 
cutor's assent  to     as   executor    therein,   and   to   transfer  the 
specific  legacy.      subject    of    the   bequest    to   the   legatee, 
unless   the  nature    or   the   circumstances  of  the  property 
require  that  it  shall  be  transferred  in  a  particular  way. 
This  assent  may  be  verbal,  and  it  may  be  either  express 
Nature  of  as-     or   implied   from  the  conduct  of  the  exe- 
sent.  cutor. 

Illustrations. 

(a.)  A  horse  is  bequeathed.  The  executor  requests  the 
legatee  to  dispose  of  it,  or  a  third  party  proposes  to  purchase 
the  horse  from  the  executor,  and  he  directs  him  to  apply  to 
the  legatee.  Assent  to  the  legacy  is  implied. 

(6.)  The  interest  of  a  fund  is  directed  by  the  will  to  be 
applied  for  the  maintenance  of  the  legatee  during  his  minority. 
The  executor  commences  so  to  apply  it.  This  is  an  assent  to 
the  whole  of  the  bequest. 

(c.)  A  bequest  is  made  of  a  fund  to  A,  and  after  him  to  B. 
The  executor  pays  the  interest  of  the  fund  to  A.  This  is  an 
implied  assent  to  the  bequest  to  B. 

(rf.)  Executors  die  after  paying  all  the  debts  of  the 
testator,  but  before  satisfaction  of  specific  legacies.  Assent 
to  the  legacies  may  be  presumed. 

(e.)  A  person  to  whom  a  specific  article  has  been  be- 
queathed takes  possession  of  it  and  retains  it  without  any 
objection  on  the  part  of  the  executor.  His  assent  may  be 
presumed. 

294.     The   assent   of  an   executor   to   a  legacy  may  be 
Conditional     conditional,  and   if  the   condition   be   one 
assent.  which   he   has  a  right  to  enforce,  and  it  is 

not  performed,  there  is  no  assent. 
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Illustrations. 

(a.)  A  bequeaths  to  B  his  lands  of  Sultanpur,  which  at 
the  date  of  the  will,  and  at  the  death  of  A,  were  subject  to 
a  mortgage  for  10,000  rupees.  The  executor  assents  to  the 
bequest,  on  condition  that  B  shall  withiu  a  limited  time  pay 
the  amount  due  on  the  mortgage  at  the  testator's  death. 
The  amount  is  not  paid.  There  is  no  assent. 

(6.)  The  executor  assents  to  a  bequest  on  condition 
that  the  legatee  shall  pay  him  a  sum  of  money.  The  pay- 
ment is  not  made.  The  assent  is  nevertheless  valid. 

295.     When  the  executor  is  a  legatee,  his  assent  to  his 

Assent  of  exe-    own   legacy  is  necessary  to  complete  his 

cutor  to  his  own    title  to  it,  in  the  same  way  as  it  is  required 

when  the    bequest   is   to   another   person, 

and  his  assent  may  in  like  manner  be  express  or  implied. 

Assent   shall   be   implied   if  in  his  manner  of  adminis- 
impiied  assent.    Bering  the  property  he  does  any  act  which 
is  referable  to  his  character  of  legatee  and 
is  not  referable  to  his  character  of  executor. 

Illustration. 

An  executor  takes  the  rent  of  a  house  or  the  interest 
of  Government-securities  bequeathed  to  him,  and  applies 
it  to  his  own  use.  This  is  assent. 

Effect  of  exe-  296.  The  assent  of  the  executor  to  a 
cutor's  assent.  legacy  gives  effect  to  it  from  the  death  of 
the  testator. 

Illustrations. 

(a.")  A  legatee  sells  his  legacy  before  it  is  assented  to  by 
the  executor.  The  executor's  subsequent  assent  operates  for 
the  benefit  of  the  purchaser,  and  completes  his  title  to  the 
legacy. 

(6.)  A  bequeaths  1,000  rupees  to  B  with  interest  from  his 
death.  The  executor  does  not  assent  to  this  legacy  until  the 
expiration  of  a  year  from  A's  death.  B  is  entitled  to  interest 
from  the  death  of  A. 

297.  An  executor  is  not  bound  to  pay 
to  d  e  i  i  v  e  r  or  deliver  any  legacy  until  the  expiration 
legacies.  of  one  year  from  the  testator's  death. 
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Illustration. 

A  by  his  will .  directs  his  legacies  to  be  paid  within  six 
months  after  his  death.  The  executor  is  not  bound  to  pay 
them  before  the  expiration  of  a  year. 


PART  XXXVI. 

OF  THE  PAYMENT  AND  APPORTIONMENT 
OF  ANNUITIES.  a 

298.  Where  an  annuity  is  given  by  the  will,  and  no 
Commencement    time   is   fixed   for  its    commencement,  it 
of  annuity  when    shall  commence  from  the  testators  death, 
no  time  fixed  by    an(j  the  first  payment  shall  be  made  at  the 

expiration  of  a  year  next  after  that  event. 

299.  Where   there  is  a  direction  that  the  annuity  shall 

be  paid  quarterly  or  monthly,  the  first 
t  o  bneanp  a  i  d  payment  shall  be  due  at  the  end  of  the 
quarterly  or  first  quarter  or  first  month,  as  the  case 

SS^due'     flrSt     may  te'    after    tbe    testator's    death  ;    an<i 
shall,  if  the  executor  think  fit,   be  paid 

when  due,  but  the  executor  shall  not  be  bound  to  pay  it 
till  the  end  of  the  year. 

300.  Where  there  is  a  direction  that 
successive6  pay-  tne  nrst  payment  of  an  annuity  shall  be 
ments  when  made  within  one  month  or  any  other  divi- 

dSctecTto^be  si°n  °f  time  fr°m  t.tie  deatil  °f  tbe  testator» 
made  within  or  on  a  day  certain,  the  successive  pay- 
given  time,  or  ments  are  to  be  made  on  the  anniversary 

on  day  certain. 


authorizes  the  first  payment  to  be  made  ; 

a  So  far  as  it  relates  to  an  executor  and  an  administrator 
with  the  will  annexed,  this  Part  applies  to  wills  made  by 
Hindus,  &c,,  on  or  after  1st  September,  1870,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act 
No.  XXI  of  1870. 
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Apportion- 
ment where  an- 
nuitant dies  be- 
tween times  of 
payment. 


and  if  the  annuitant  should  die  in  the 
interval  between  the  times  of  payment, 
an  apportioned  share  of  the  annuity 
shall  be  paid  to  his  representative. 


PART  XXXVII. 

OF  THE  INVESTMENT  OP  FUNDS  TO  PROVIDE  FOB 

LEGACIES.  a 

301.  Where  a  legacy,  not  being  a  specific  legacy,  is 
given  for  life,  the  sum  bequeathed  shall  at 
the  end  of  the  year  be  invested  in  such 
securities  as  the  High  Court  may,  by  any 
general  rule  to  be  made  from  time  to  time, 
authorize  or  direct,  and  the  proceeds  there- 
of shall  be  paid  to  the  legatee  as  the  same  shall  accrue 
due. 

302.  Where  a  general  legacy  is  given 
to  be  paid  at  a  future  time,  the  executor 
shall  invest  a  sum  sufficient  to  meet  it  in 
securities  of  the  kind  mentioned  in  the  last 
preceding  section. 

The  intermediate  interest  shall  form  part 
of  the  residue  of  the  testator's  estate. 


Investment  of 
sum  bequeathed 
where  legacy, 
not  s  p  e  c  i  fi  c, 
given  for  life. 


Investment  of 
general  legacy, 
to  be  paid  at  fu- 
ture time. 


Intermediate 
interest. 


303.  Where  an  annuity  is  given  and  no 
when°  no  fund  fond  is  charged  with  its  payment  or  ap- 
charged  with,  propriated  by  the  will  to  answer  it,  a 
or  appropriated  Government  annuity  of  the  specified 
amount  shall  be  purchased,  or, 


to,  annuity. 


a  So  far  as  it  relates  to  an  executor  and  an  administrator 
with  the  will  annexed,  this  Part  applies  to  wills  made  by 
Hindus,  &c.,  on  or  after  1st  September,  1870,  in  the  Lower 
Provinces  (and  in  the  towns  of  Madras  and  Bombay,  Act 
No.  XXI  of  1870,  sec.  2. 
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if  no  such  annuity  can  be  obtained,  then  a  sum  suffi- 
cient to  produce  the  annuity  shall  be  invested  for  that 
purpose  in  such  securities  as  the  High  Court  may,  by 
any  general  rule  to  be  made  from  time  to  time,  authorize 
or  direct. 

304.  Where   a   bequest  is  contingent,  the  executor  is 
Transfer  to  re-     llot   bound   to   invest   the   amount  of  the 

siduary  legatee  legacy,  but  may  transfer  the  whole  residue 
of  contingent  of  the  estate  to  the  residuary  legatee  on 
beques  .  j^g  gjvjng  sufficient  security  for  the  pay- 

ment of  the  legacy  if  it  shall  become  due. 

305.  Where   the   testator  has   bequeathed  the  residue 
investment  of     °^  n^s   estate   to  a  person  for  life  without 

residue  be-  any  direction  to  invest  it  in  any  particular 
queathed  f  o  r  securities,  so  much  thereof  as  is  not  at  the 
directiorTto  ill-  time  of  the  testator's  decease  invested  in 
vest  in  particu-  such  securities  as  the  High  Court  may  for 
lar  securities.  tjie  t'me  being  regard  as  good  securities, 
shall  be  converted  into  money  and  invested  in  such  secu- 
rities. 

306.  Where  the   testator   has   bequeathed  the  residue 
investment  of     °^  ^s  estate  to  a   person   for   life   with   a 

residue  be-  direction    that    it    shall    be    invested    in 

queathed    for  certain    specified    securities,    so   much   of 

reotlon  to  invest  the   estate    as   is  not   at   the   time  of  bis 

inspecified  death  invested  in  securities  of  the  specified 

securities.  kind  shall  be  converted  into  money  and 
invested  in  such  securities. 

307.  Such  conversion     and     investment   as  are    con- 
T  i  m  e  and  templated   by   the   two  last  preceding  sec- 
manner  of  con-  tions   shall  be  made  at  such  times   and  in 
version  and  in-  sucfa   manner  as   the   executor  shall  in  his 

discretion  think  fit ; 

and    until    such  conversion   and   investment   shall  be 
Interest  pay-     completed,  the  person  who   would   be  for 
able  until  in-    the   time   being    entitled  to  the  income  of 
vestment.  tlie  fuuj  w]^ea   so  invested   shall   receive 

interest  at  the  rate  of  four  per  cent,  per  annum  upon  the 
market-value  (to  be  computed  as  of  the  date  of  the  testa- 
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tor's  death)  of  such  part  of  the  fund  as  shall  not  yet  have 
been  BO  invested. 

308.     Where,  by  the  terms  of  a  bequest,  the   legatee  is 
Procedure     entitled     to   the    immediate     payment   or 
r^6™"?!^"    possession   of  the     money   or    thing  be- 
queathed,   but  is  a  minor,    and  there  is  no 


or  possession  of    discretion   in   the   will   to   pay   it   to  an 
bequest,  and  no 
direction  to  pay 


ay 

bequest,  and  no    person  on  his  behalf,   the   executor  or  ad- 


to  person  on  his  ministrator  shall  pay  or  deliver  the  same 
behalf.  into  the  Court  of  the  District  Judge,  by 

whom  *or  by  whose  District  Delegate  the  probate  was,  or 
letters  of  administration  with  the  will  annexed  were, 
granted,  to  the  account  of  the  legatee,  unless  the  legatee 
be  a  ward  of  the  Court  of  Wards  ; 

and  if  the  legatee  be  a  ward  of  the  Court  of  Wards  the 
legacy  shall  be  paid  into  that  Court  to  his  account,  and 
such  payment  into  the  Court  of  the  District  Judge,  or 
into  the  Court  of  Wards,  as  the  case  may  be,  shall  be  a 
sufficient  discharge  for  the  money  so  paid  ; 

and  such  money  when  paid  in  shall  be  invested  in  the 
purchase  of  Government-securities,  which,  with  the  in- 
terest thereon,  shall  be  transferred  or  paid  to  the  person 
entitled  thereto,  or  otherwise  applied  for  his  benefit,  as 
the  Judge  or  the  Court  of  Wards,  as  the  case  may  be, 
may  direct. 


PART  XXXVIII. 

OF  THE  PRODUCE  AND  INTEREST  OF  LEGACIES^ 

Legatee's  title  309-  The  legatee  of  a  specific  legacy 
to  produce  of  is  entitled  to  the  clear  produce  thereof,  if 
specific  legacy.  anV)  f  rom  the  testator's  death. 

a  See  Act  VI  of  1881. 

b  So  far  as  it  relates  to  an  executor  and  an  administrator 
with  the  will  annexed,  this  Part  applies  to  wills  made  by 
Hindus,  &c.,  on  or  after  1st  September,  1870,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act 
No,  XXI  of  1870,  sec,  2. 
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Exception — A  specific  bequest,  contingent  in  its  terms, 
does  not  comprise  the  produce  of  the  legacy  between  the 
death  of  the  testator  and  the  vesting  of  the  legacy. 

The  clear  produce  of  it  forms  part  of  the  residue  of 
the  testator's  estate. 

Illustrations. 

(a.)  A  bequeaths  his  flock  of  sheep  to  B.  Between  the 
death  of  A  and  delivery  by  his  executor  the  sheep  are  shorn, 
or  some  of  the  ewes  produce  lambs,  The  wool  and  lambs 
are  the  property  of  B, 

(6-)  A  bequeaths  his  Government-securities  to  B,  but 
postpones  the  delivery  of  them  till  the  death  of  C.  The 
interest  which  falls  due  between  the  death  of  A  and  the 
death  of  C  belongs  to  B,  and  must,  unless  he  is  a  minor,  be 
paid  to  him  as  it  is  received. 

(c.)  The  testator  bequeaths  all  his  four  per  cent.  Govern- 
ment promissory  notes  to  A  when  he  shall  complete  the  age 
of  18%  A,  if  he  complete  that  age,  is  entitled  to  receive  the 
notes,  but  the  interest  which  accrues  in  respect  of  them, 
between  the  testator's  death  and  A's  completing  18,  forms 
part  of  the  residue. 

Residuary  le-  31°-  The  legatee  under  a  general  resi- 
gatee's  title  to  duary  bequest  is  entitled  to  the  produce 
produce  of  re-  of  the  residuary  fund  from  the  testator's 

Biduaryfund.          death. 

Exception. — A  general  residuary  bequest  contingent  in 
its  terms  does  not  comprise  the  income  which  may 
accrue  upon  the  fund  bequeathed  between  the  death  of 
the  testator  and  the  vesting  of  the  legacy. 

Such  income  goes  as  undisposed  of. 
Illustrations. 

(a.)  The  testator  bequeaths  the  residue  of  his  property  to 
A,  a  minor,  to  be  paid  to  him  when  he  shall  complete  the 
age  of  18.  The  income  from  the  testator's  death  belongs 
to  A. 

(6.)  The  testator  bequeaths  the  residue  of  his  property  to 
A  when  he  shall  complete  the  age  of  18.  A,  if  he  complete 
that  age,  is  entitled  to  receive  the  residue.  The  income 
which  has  accrued  in  respect  of  it  since  the  testator's  death 
goes  as  undisposed  of. 
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interest  when  ^**    Where  no  time  has  been  fixed  for 

no   time  fixed  the  payment  of  a  general  legacy,   interest 

for  payment  of  begins  to  run  from  the  expiration  of  one 

general  legacy.  yeaf  from  ^  tegtator>s  death4 

Exceptions. — (1.)  Where  the  legacy  is  bequeathed  in 
satisfaction  of  a  debt,  interest  runs  from  the  death  of  the 
testator. 

(2.)  Where  the  testator  was  a  parent  or  a  more  remote 
ancestor  of  the  legatee,  or  has  put  himself  in  the  place 
of  a  parent  of  the  legatee,  the  legacy  shall  bear  interest 
from  the  death  of  the  testator. 

(3.)  Where  a  sum  is  bequeathed  to  a  minor  with  a 
direction  to  pay  for  his  maintenance  out  of  it,  interest  is 
payable  from  the  death  of  the  testator. 

312.    Where  a  time  has  been  fixed  for  the  payment  of 
interest  when    a  general  legacy,   interest  begins  to  run 
time  fixed.  from  the  time  so  fixed. 

The  interest  up  to  such  time  forms  part 
of  the  residue  of  the  testator's  estate. 

Exception. — Where  the  testator  was  a  parent  or  a  more 
remote  ancestor  of  the  legatee,  or  has  put  himself  in  the 
place  of  a  parent  of  the  legatee,  and  the  legatee  is  a 
minor,  the  legacy  shall  bear  interest  from  the  death  of 
the  testator,  unless  a  specific  sum  is  given  by  the  will  for 
maintenance. 

Bate  of  in-  313.  The  rate  of  interest  shall  be  four 
terest.  per  cent,  per  annum. 

314.    No  interest  is  payable  on  the  arrears  of  an  annuity 
within  the  first  year  from  the  death  of  the 
arfeara^Tln*    testator,  although  a  period  earlier  than  the 
nuity  within    expiration  of  that    year  may    have  been 
first  year  after     fixe(j  by  the  will  for  making  the  first  pay- 
ment of  the  annuity. 

Interest  on  ^15.  Where  a  sum  of  money  is  directed  to 
sum  to  be  in.  be  invested  to  produce  an  annuity,  interest 
vested  to  pro-  }8  aable  on  it  from  the  death  of  the 

duce  annuity. 
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PART  XXXIX, 

OF  THE  REFUNDING  OF  LEGACIES  a 

316.  When  an   executor  has   paid  a  legacy   under  the 
Refund  of  le-     order  of  a   Judge,    he   is   entitled  to   call 

gacy  paid  under  upon  the  legatee  to  refund,  in  the  event 
Judge's  orders.  0£  tne  assets  proving  insafficient  to  pay 

all  the  legacies. 

317.  When  an  executor  has  voluntarily  paid  a   legacy, 
No  refund         ne   cannot  call   upon  a  legatee  to  refund, 

paid  v  o  l  u  n-  in  the  event  of  the  assets  proving  insuffi- 
torily-  cient  to  pay  all  the  legacies. 

318.  When  the  time  prescribed  by  the  will  for  the 
_  ,     ,     ,         performance  of  a    condition  has   elapsed, 

K6IU.HCt    "W116T1        *._  ll  - .    .  ,  .  -i 

legacy  become  without  the  condition  having  been  per- 
due on  perform-  formed,  and  the  executor  has  thereupon, 
tinonewithin01fur-  without  fraud,  distributed  the  assets  ;  in 
ther  time  such  case,  if  further  time  has  been  allowed 

seSn  i24Und6r  under  the  one  llundred  and  twenty-fourth 
section,  for  the  performance  of  the  condi- 
tion, and  the  condition  has  been  performed  according!}",  the 
legacy  cannot  be  claimed  from  the  executor,  but  those  to 
whom  he  has  paid  it  are  liable  to  refund  the  amount. 

319.  When  the  executor  has  paid  away  the   assets  in 
When     each     legacies,  and  he  is   afterwards    obliged   to 

legatee  compel-     discharge   a  debt   of   which    he    had   no 
inblrotoortionnd    Previous  notice,  he  is  entitled  to  call  upon 
each  legatee  to  refund  in  proportion. 

320.  Where  an  executor  or   administrator  has   given 
Distribution  of    such  notices  as  would  have   been  given  by 

assets,  the  High   Court  in  an   administration-suit, 

for  creditors  and  others  to  send  in  to  him  their  claims 
against  the  •  estate  of  the  deceased,  he  shall,  at  the 

a  So  far  as  it  relates  to  an  executor  and  an  administrator 
\vith  the  will  annexed,  this  Part  applies  to  wills  made  by 
Hindus,  &c.,  on  or  after  1st  September,  1870,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay, Act 
No.  XXIof  1870,  sec.  2, 


SECS.  320-323.]      INDIAN  SUCCESSION  ACT.  507 

expiration  of  the  time  therein  named  for  sending  in 
claims,  be  at  liberty  to  distribute  the  assets,  or  any  part 
thereof,  in  discharge  of  such  lawful  claims  as  he  knows 
of,  and  shall  not  be  liable  for  the  assets  so  distributed  to 
any  person  of  whose  claim  he  shall  not  have  had  notice 
at  the  time  of  such  distribution  ; 

but  nothing   herein   contained  shall  prejudice  the  right 
Creditor  may     of  any   creditor  or   claimant  to   follow  the 
follow  assets.        assets,  or  any  part   thereof,   in  the   hands 
of  the  persons   who  may  have   received   the  same  res- 
pectively. 

321.  A  creditor'  who  has  not  received  payment  of  his 

debt  may  call  upon  a  legatee  who  has 
period  "Creditor  received  payment  of  his  legacy  to  refund, 
may  call  upon  whether  the  assets  of  the  testator's  estate 
*°  re~  were  or  were  not  sufficient  at  the  time  of 
his  death  to  pay  both  debts  and  legacies  ; 
and  whether  the  payment  of  the  legacy  by  the  executor 
was  voluntary  or  not.  a 

322.  If  the   assets  were  sufficient  to   satisfy  all  the 

legacies  at  the  time  of  the  testator's  death, 
not  satisfied^'  a  legatee  who  has  not  received  payment 
compelled  to  re-  of  his  legacy,  or  who  has  been  compelled 
tiol?3Ui,dcearnneot  to  refund  under  the  last  preceding  section, 
oblige  oiie  paid  cannot  oblige  one  who  has  received  pay- 
in  full  tore-  ment  in  full  to  refund,  whether  the  legacy 

were  paid  to  him  with  or  without  suit, 
although  the  assets  have  subsequently  become  deficient 
by  the  wasting  of  the  executor. 

323.  If  the  assets  were  not  sufficient  to  satisfy  all  the 
When  unsatis-    legacies  at  the  time  of  the  testator's  death, 

fied  legatee  a  legatee  who  has  not  received  payment 
Secf  a^ai n'at  ot  *"s  legacv>  must,  before  he  can  call  on  a 
executor,  if  sol-  satisfied  legatee  to  refund,  first  proceed 
vent.  against  the  executor  if  he  is  solvent  ;  but 

if  the  executor  is  insolvent  or  not  liable  to  pay,  the  un- 
satisfied legatee  can  oblige  each  satisfied  legatee  to  refund 
in  proportion. 

»  See  Act  No.  XV  of  1877,  sec.  2  andsch.  I,  also  sch.  II.No.  43. 
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324.  The  refunding  of  one  legatee  to  another  shall 
Limit  to  re-  not  exceed  the  sum  by  which  the  satisfied 
funding  of  one  legacy  ought  to  have  been  reduced  if  the 
estate  had  been  properly  administered . 


legatee  to  an 
other. 


Illustration. 


A  has  bequeathed  240  rupees  to  B,  480  rupees  to  C,  and  720 
rupees  to  D.  The  assets  are  only  1,200  rupees,  and  if  properly 
administered  would  give  200  rupees  to  B,  400  rupees  to  C, 
and  600  rupees  to  D.  C  and  D  have  been  paid  their  lega- 
cies in  full,  leaving  nothing  to  B.  B  can  oblige  C 
to  refund  80  rupees,  and  D  to  refund  120  rupees. 


Refunding  to  be 
without!  n- 
terest. 

Residue  after 
usual  payments 
to  be  paid  to  re- 
siduary legatee. 


325.  The  refunding  shall  in  all  cases 
be  without  interest. 

326.  The   surplus    or    residue    of   the 
deceased's  property  after  payment  of  debts 
and  legacies,  shall  be  paid  to  the  residuary 
legatee  when  any  has  been  appointed  by 
the  will. 


PART  XL. 


OF  THE  LIABILITY  OF  AN  EXECUTOR  OR 
ADMINISTRATOR  FOR  DETESTATION  a 


Liability  of  exe- 
cutor or  admi- 
nistrator for  de- 
vestation. 


327.  When  an  executor  or  administra- 
tor misapplies  the  estate  of  the  deceased, 
or  subjects  it  to  loss  or  damage,  he  is  liable 
to  make  good  the  loss  or  damage  so  occa- 
sioned. 


a  So  far  as  it  relates  to  an  executor  and  an  administrator 
with  the  will  annexed,  this  Part  applies  to  wills  made  by 
Hindus,  &c.,oa  or  after  1st  September,  1870,  in  the  Lower 
Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act 
No.  XXI  of  1870,  sec,  2, 


SECS.  327-331,  ]    INDIAN  SUCCESSION  ACT.  509 

Illustrations. 

(a.)  The  executor  pays  out  of  the  estate  an  unfounded 
claim.  He  is  liable  to  make  good  the  loss. 

(6.)  The  deceased  had  a  valuable  lease  renewable  by  notice, 
which  the  executor  neglects  to  give  at  the  proper  time.  The 
executor  is  liable  to  make  good  the  loss. 

(c.)  The  deceased  had  a  lease  of  less  value  than  the  rent 
payable  for  it,  but  terminable  on  notice  at  a  particular  time. 
The  executor  neglects  to  give  the  notice.  He  is  liable  to  make 
good  the  loss. 

328.     When  an  executor  or  administrator  occasions  a 
For  neglect  to    }oss  to  the  estate  b7  neglecting  to  get 
get  in  any  part    in  any  part  of  the  property  of  the  deceased, 
of  property.          he  is  liable  to  make  good  the  amount. 

Illustrations. 

(a.)  The  executor  absolutely  releases  a  debt  due  to  the 
deceased  from  a  solvent  person,  or  compounds  with  a  debtor 
who  is  able  to  pay  in  full.  The  executor  is  liable  to  make 
good  the  amount. 

(£.)  The  executor  neglects  to  sue  for  a  debt  till  the  debtor 
is  able  to  plead  the  Act  for  the  limitation  of  suits,  and  the 
debt  is  thereby  lost  to  the  estate.  The  executor  is  liable  to 
make  good  the  amount. 


PART  XLI. 

MISCELLANEOUS. 

329.— [Repealed  by  Act  No.  VII  of  7870.] 
330.— {Repealed  ly  Act  No.  XXIV  of  1867.] 

.  331.    The  provisions   of  this  Act  shall 

property1  of  not  aPPty  *°  intestate  or  testamentary  suc- 

Hindus,    &c.,  cession  to  the  property  of  any  Hindu, a 

^ifis0  6  iirtesti  Muhammadan  or  Buddhist ;  nor  shall  they 

cies  and  marri-  apply  to  any  will  made,  or  any  intestacy 

ages  not  affect-  occurring,  before  the  first  day  of  January, 
1866. 

a  Now  see  Act  No.  XXI  of  1870. 
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The  fourth  section  shall  not  apply  to  any  marriage 
contracted  before  the  same  day. 

332.     The  Governor  General  of  India  in  Council   shall 

Power    of     fr°m  time  to  time  have  power,  by  an  order, 

Governor     Ge-     either   retrospectively  from  the  passing  of 

ftS&StSrtS     this  Act>  °r  prospectively,  to  exempt  from 

tribe  in  British     the   operation   of  the   whole  or  any  part  of 

o^rttioi/of  AcT    ^i8  Act  the  members  of  any  race,   sect   or 

tribe  in  British  India  or  any  part   of  such 

race,  sect  or  tribe,  to  whom  he  may  consider  it  impossible 

or  inexpedient  to  apply  the  provisions  of  this  Act,    or  of 

the  part  of  the  Act  mentioned  in  the  order. 

The  Governor  General  of  India  in  Council  shall  also 
have  power  from  time  to  time  to  revoke  such  order, 
but  not  so  that  the  revocation  shall  have  any  retrospective 
effect. 

All  orders  and  revocations  made  under  this  section  shall 
be  published  in  the  Gazette  of  India. 


[SCHEDULE.— Repealed  by  Act  No.  VII  of  1810.'] 


THE 

HINDU    WILLS'    ACT, 

1870. 


THE 
HINDU    WILLS    ACT, 

No.  XXI  OF  1870. 

PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA  IN  COUNCIL. 

(Received  the  assent  of  the  Governor  General  on  the  19th 
'  July,  1870). 


An  Act  to  regulate  the  Wills  of  Hindus,  Jainas, 
Sikhs  and  Buddhists  in  the  Lower  Provinces 
of  Bengal  and  in  the  towns  of  Madras  and 
Bombay. 

WHEREAS  it  is  expedient  to   provide  rules  for  the  exe- 
cution,  attestation,  revocation,    revival,  in- 
terpretation  and   probate   of  the  wills  of 
Hindus,  Jainas,   Sikhs   and   Buddhists   in   the  territories 
subject  to  the  Lieutenant   Governor  of  Bengal  and  in  the 
towns  of  Madras   and   Bombay  ;  It  is  hereby   enacted  as 
follows  : — 

1.    This  Act  may  be  called  "The  Hindu 
Wills'  Act,  1870." 
2.     The  following  portions   of   the  Indian  Succession 

Certain  p  o  r-     Act>  1 865>  rnamelv'— 

tions  of  Succes-        sections  f orty-six,  forty-eight,  forty-nine, 
sion  Act  extend-     fifty    fifty-one,   fifty-five    and   fifty-seven 

ed  to    -wills  of  J          i*  ,•>    t/,i    .      i      .      -^      ' 

Hindus,  Jainas,     to  seventy-seven  (both  inclusive), 
Sikhs  and  Bud-        sections       eighty-two,         eighty-three, 
eighty-five,  eighty-eight  to   one   hundred 
and  three  (both  inclusive), 

sections  one  hundred  and  six  to  one  hundred  and 
seventy-seven  (both-inclusive),  and  section  one  hundred 
and  eighty-seven, 

shall,  notwithstanding  anything  contained  in  section 
three  hundred  and  thirty-one  of  the  said  Act,  apply — 
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(a)     to    all   wills   and   codicils    made   by   any   Hindu, 

Jaina,    Sikh   or  Buddhist,   on  or  after  the 

'first  day  of  September  one  thousand   eight 

hundred  and  seventy,   within  the   said   territories   or  the 

local  limits  of  the  ordinary   original   civil   jurisdiction  of 

the  High  Courts  of  Judicature  at  Madras  and  Bombay  ;  and 

(&)     to  all  such  wills  and  codicils   made   outside   those 
territories   and   limits,   so   far   as   relates   to  immoveable 
property  situate  within  those  territories  or  limits  : 
pr    .  3.     Provided   that    marriage    shall  not 

revoke  any  such  will  or  codicil  : 

And  that  nothing  herein  contained  shall  authorize  a 
testator  to  bequeath  property  which  he  could  not  have 
alienated  inter  vivos,  or  to  deprive  any  persons  of  any 
right  of  maintenance  of  which,  but  for  section  two  of 
this  Act,  he  could  not  deprive  them  by  will  : 

And  that  nothing  herein  contained  shall  affect  any  law 
of  adoption  or  intestate  succession : 

And  that  nothing  herein  contained  shall  authorise  any 
Hindu,  Jaina,  Sikh  or  Buddhist  to  create  in  property  any 
interest  which  he  could  not  have  created  before  the  first 
day  of  September  one  thousand  eight  hundred  and 
seventy. 

4.  On  and  from  that  day,  section  two  of  Bengal 
Partial  repeal  of  Regulation  V  of  1799  shall  be  repealed  so 
Bengal  Eegula-  far  as  relates  to  the  executors  of  persons 
tion  V  of  1799,  Wh0  are  no^  Muhammadans,  but  are  subject 
to  the  jurisdiction  of  a  District  Court  in 
the  territories  subject  to  the  Lieutenant  Governor  of 
Bengal. 

Saving  of  rights  **'  Nothing  contained  in  this  Act  shall 
of  A  d  m  i  n  i  s-  affect  the  rights,  duties  and  privileges  of 
trator  General.  tae  Administrators  General  of  Bengal, 
Madras  and  Bombay,  respectively. 

6.  In  this  Act  and  in  the  said  sections  and  Parts  of 
interpretation-  the  Indian  Succession  Act,  all  words 
clause.  defined  in  section  three  of  the  same  Act 

shall,  unless  there  be  something  repugnant  in  the  subject 
or  context,  be  deemed  to  have  the  same  meaning  as  the  said 
section  three  has  attached  to  such  words  respectively  : 
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And  in  applying  sections  sixty-two,  sixty-three,  ninety- 
two,  ninety-six,  ninety-eight,  ninety-nine,  one  hundred, 
one  hundred  and  one,  one  hundred  and  two  and  one 
hundred  and  three  of  the  said  Succession  Act,  to  wills 
and  codicils  made  under  this  Act,  the  words  "son," 
"sons,"  "child"  and  "children"  shall  be  deemed  to 
include  an  adopted  child  ;  and  the  word  "  grand-children" 
shall  be  deemed  to  include  the  children,  whether  adopted 
or  natural-born,  of  a  child  whether  adopted  or  natural- 
born  ;  and  the  expression  "daughter-in-law"  shall  be 
deemed  to  include  the  wife  of  an  adopted  son. 
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48.     What  errors  may  be  rectified  by  Court. 
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SECTIONS. 

49.  Procedure  where  codicil  discovered  after  grant  of 

administration  with  will  annexed. 

50.  Revocation  or  annulment  for  just  cause. 

"Just  cause." 


CHAPTER  V. 

OF  THE  PRACTICE  IN  GRANTING  AND  REVOKING 
PROBATES  AND  LETTERS  OF  ADMINISTRATION. 

51.  Jurisdiction  of   District  Judge  in   granting   and  re- 

voking probates,  &c. 

52.  Power  to  appoint  Delegate  of  District   Judge  to  deal 

with  non-contentious  cases. 

63.     District  Judge's  powers  as  to  grant  of  probate  and 
administration. 

54.  District  Judge  may  order  person  to  produce    tes- 

tamentary papers. 

55.  Proceedings  of  District  Judge's  Court  in  relation  to 

probate  and  administration. 

56.  When  probate  or  administration  may  be  granted  by 

District  Judge. 

57.  Disposal  of  application  made  to  Judge  of  district  in 

which  deceased  had  no  fixed  abode. 

58.  Probate  and  letters  of  administration  may  be  granted 

by  Delegate. 

59.  Conclusiveness  of  probate  or  letters  of  administration. 
Effect  of  unlimited  probates,  &c.,  granted  by  certain 

Courts. 

60.  Transmission  of  certificate  by    Court  granting  un- 

limited probate,  &c. ,  to  other  Courts. 

61.  Conclusiveness  of  application     for   probate  or   ad- 

ministration, if  properly  made  and  verified. 

62.  Petition  for  probate. 

63.  In  what  cases  translation  of  will  to  be   annexed  to 

petition. 

Verification   of  translation   by   person     other    than 
Court  translator. 

64.  Petition  for  letters  of  administration. 

65.  Additional   statements  in  petition  for  probate,  &c. 
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SECTIONS. 

66.  Petition"  for  probate  or  administration  to  be  signed 

and  verified. 

67.  Verification  of  petition  for  probate  by  one  witness 

to  will. 

68.  Punishment  for  false  averment  in  petition  or  de- 

claration. 

69.  District  Judge  may   examine   petitioner  in  person, 

require  further  evidence, 
and  issue  citations  to  inspect  proceedings. 
Publication  of  citation. 
70     Caveats  against  grant  of  probate  or  administration. 

71.  Form  of  caveat. 

72.  After     entry   of   caveat,    110   proceeding     taken   on 

petition  until  after  notice  to  caveator. 

73.  District    Delegate  when    not   to   grant   probate   or 

administration. 

74.  Power   to   transmit  statement   to   District  Judge  in 

doubtful  cases  where  no  contention. 

75.  Procedure   where  there   is     contention,   or   District 

Delegate  thinks  probate   or   letters  of  administra- 
tion should  be  refused  in  his  Court. 

76.  Grant  of  probate  to  be  under  seal  of  Court. 
Form  of  such  grant. 

77.  Grant  of  letters  of  administration  to  be  under  seal 

of  Court. 
Form  of  such  grant. 

78.  Administration-bond. 

79.  Assignment  of  administration-bond. 

80.  Time  before  which   probate  or  administration  shall 

not  be  granted. 

81.  Filing  of  original  wills   of  which     probate   or   ad- 

ministration with  will  annexed  granted. 

82.  Grantee  of  probate  or  administration  alone  to  sue, 

&c.}  until  same  revoked. 

83.  Procedure  in  contentious  cases. 

84.  Payment  to  executor  or  administrator  before  probate 

or  administration  revoked. 


Right  of  such 
himself, 


executor  or  administrator  to  recoup 
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SECTIONS. 

85.  Power  to  refuse  letters  of  administration. 

86.  Appeals  from  orders  of  District  Judge. 

87.  Concurrent  jurisdiction  of  High  Court. 


CPAPTERVL 

OF  THE  POWERS  OF  AN  EXECUTOR  OR 
ADMINISTRATOR. 

88.  In  respect  of  causes  of  action  surviving  deceased,  and 

debts  due  at  death. 

89.  Demands  and  rights   of  suit  of  or  against  deceased 

survive  to  and  against  executor  or  administrator. 

90.  Power  of  executor  or  administrator  to  dispose  of 

property. 

91.  Purchase  by  executor  or  administrator  of  deceased's 

property. 

92.  Powers    of    several    executors    or    administrators 

exerciseable  by  one. 

93.  Survival  of  powers  on  death  of  one  of  several  exe- 

cutors or  administrators. 

94.  Powers  of  administrator  of  effects  unadministered. 

95.  Powers  of  administrator  during  minority. 

96.  Powers  of  married  executrix  or  administratrix. 


CHAPTER  VII. 

OF  THE  DUTIES  OF  AN  EXECUTOR  OR 
ADMINISTRATOR. 

97.  As  to  deceased's  funeral  ceremonies, 

98.  Inventory  and  account. 

99.  Inventory  to  include  property  in  any  part  of  British 

India. 

100.  As  to  property  of,  and  debts  owing  to,  deceased. 

101.  Expenses  to  be  paid  before  all  debts. 

102.  Expenses  to  be  paid  next  after  such  expenses. 
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SECTIONS. 

103.  Wages  for  certain  services  to  be  next  paid,  and  then 

other  debts, 

104.  Save  as  aforesaid ,  all  debts   to  be  paid  equally  and 

rateably. 

105.  Debts  to  be  paid  before  legacies. 

106.  Executor  or  administrator  not  bound  to  pay  legacies 

without  indemnity. 

107.  Abatement  of  general  legacies. 

Executor  not  to  pay  one  legatee  in  preference  to 
another. 

108.  Non-abatement  of  specific  legacy  when  assets  suffi- 

cient to  pay  debts. 

109.  Right  under    demonstrative    legacy,     when    assets 

sufficient  to  pay  debts  and  necessary  expenses. 

110.  Rateable  abatement  of  specific  legacies, 

111.  Legacies  treated  as  general  for  purpose  of  abatement. 


CHAPTER  VIII. 

OF  THE  EXECUTOR'S  ASSENT  TO  A  LEGACY, 

112,    Assent  necessary  to  complete  legatee's  title, 
113    Effect  of  executor's  assent  to  specific  legacy. 
Nature  of  assent. 

114.  Conditional  assent. 

115.  Assent  of  executor  to  his  own  legacy, 
Implied  assent. 

116.  Effect  of  executor's  assent. 

117.  Executor  when  to  deliver  legacies. 


CHAPTER  IX, 

OF  THE  PAYMENT  AND  APPORTIONMENT 

OF  ANNUITIES. 

118.    Commencement  of  annuity  when  no  time  fixed  by- 
will. 
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SECTIONS. 


119.  When  annuity,  to  be  paid  quarterly  or  monthly,  first 

falls  dne. 

120.  Date  of    successive   payments  when    first  payment 

directed  to  be  made  within  given  time,  or  on  day 
certain. 

Apportionment  where  annuitant  dies  between  times 
of  payment. 


CHAPTER  X. 

OF  THE  INVESTMENT  OF  FUNDS  TO  PROVIDE 
FOR  LEGACIES. 

121.  Investment    of  sum  bequeathed  where  legacy,    not 

specific,  given  for  life. 

122.  Investment  of  general  legacy,   to   be  paid  at  future 

time, 
Intermediate  interest. 

123.  Procedure  when  no   fund   charged  with,  or  appro- 

priated to,  annuity. 

124.  Transfer  to  residuary  legatee  of  contingent  bequest. 

125.  Investment  of  residue  bequeathed  for  life,  with  direc- 

tion to  invest  in  specified  securities. 

126.  Time  and  manner  of  conversion  and  investment. 
Interest  payable  until  investment. 

127.  Procedure  where  minor  entitled  to  immediate  pay- 

ment or   possession  of  bequest,    and   no  direction 
to  pay  to  person  on  his  behalf. 


CHAPTER  XI. 

OF  THE  PRODUCE  AND  INTEREST  OF  LEGACIES. 

128.  Legatee's  title  to  produce  of  specific  legacy. 

129.  Residuary  legatee's  title  to  produce  of  residuary  fund. 

130.  Interest  when  no  time  fixed  for  payment  of  general 

legacy. 

131.  Interest  when  time  fixed. 
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SECTIONS. 

132.  Kate  of  interest. 

133.  No  interest  on   arrears  of  annuity  within  first  year 

after  testator's  death. 

134.  Interest  on  sum  to  be  invested  to  produce  annuity. 


CHAPTER  XII. 
OF  THE  REFUNDING  OF  LEGACIES. 

135.  Refund  of  legacy  paid  under  Judge's  orders. 

136.  No  refund  if  paid  voluntarily. 

137.  Refund  when  legacy  becomes  due  on  performance  oi 

condition  within  further  time  allowed. 

138.  When  each  legatee  compellable  to  refund  in  propor- 

tion, 

139.  Distribution  of  assets. 
Creditor  may  follow  assets. 

140.  Creditor  may  call  upon  legatee  to  refund. 

141.  When  legatee,   not  satisfied  or  compelled  to  refund 

under  section    140,   cannot  oblige  one  paid  in  full 
to  refund . 

142.  When  unsatisfied  legatee  must  first  proceed  against 

executor,  if  solvent. 

143.  Limit  to  refunding  of  one  legatee  to  another. 

144.  .Refunding  to  be  without  interest. 

145.  .Residue  after  usual  payments  to  be  paid  to  residuary 

legatee. 


CHAPTER  XIII. 

OF  THE  LIABILITY  OF  AN  EXECUTOR  OR 
ADMINISTRATOR  FOR  DEVASTATION, 

146.  Liability  of  executor  or  administrator  for  devastation. 

147.  For  neglect  to  get  in  any  part  of  property. 
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CHAPTER  XIV. 

MISCELLANEOUS. 
SECTIONS. 

148-     Provisions  applied  to  administrator  with  will  annexed. 

149.  Saving-clause, 

150.  Probate  and  administration  in  case  of  persons  exempt- 

ed from  Succession  Act,  to  be  granted  only  under 
this  Act. 

151.  Repeal  of  portions  of  Act  XXVII  of  1860. 

152.  Grant    of    probate  or  administration   to   supersede 

certificate  under  Act  XXVII  of  I860,  or  Bombay 
Regulation  VIII  of  1827. 

153.  Amendment  of  Court- fees  Act. 

154.  Amendment  of  Hindu  Wills  Act, 

155.  Validation  of  grants  of  probate  and  administration 

made  in  British  Burma, 

156.  Amendment  of  Act  XV  of  1877, 


THE 

PEOBATE  AND  ADMINISTRATION 
ACT,  No.  Y  OF  1881. 

PASSED  BY  THE  GOVERNOR  GENERAL  OP  INDIA  IN  COUNCIL 

(Received  the  assent  of  the  Governor  General  on  the  21st 
January  1881.) 


An   Act  to   provide  for  the  grant  of  Probates  of 
Wills   and   Letters   of  Administration   to  the 
estates  of  certain  deceased  persons. 
WHEREAS  it  is  expedient  to  provide  for  the  grant  of 
Preamble.          probate  of  wills  and  letters  of  administra- 
tion to  the  estates  of  deceased  persons  in 
cases  to  which  the  Indian  Succession  Act,  1865,  does  not 
apply  ;  It  is  hereby  enacted  as  follows  : — 

CHAPTER  I. 
PRELIMINARY. 

Short  title.  !•     This  Act  mav  be  called  a  The  Pro- 

bate and  Administration  Act,  1881": 
Local  extent.         **    applies    to    the    whole    of    British 

India  ; 

Commence-        and  it  shall  come  into  force  on  the  first 
ment.  dav  Of  April,  1881. 

2.     Chapters   II  to  XIII,  both  inclusive,  of  this  Act 
Personal  appli-    shall  apply  in  the  case  of  every  Hindu, 
cation.  Muhammadan,      Buddhist      and      person 

exempted  under  section  332  of  the  Indian  Succession  Act, 
1865,  dying  before,  on  or  after  the  said  first  day  of  April, 
1881  : 

Provided  that  nothing  herein  contained  shall  be  deemed 
to  render  invalid  any  transfer  of  property  duly  made 
before  that  day  : 
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Provided  also  that,  except  in  cases  to  which  the  Hindu 
Wills .  Act,  1870,  applies,  no  Court  in  any  local  area 
beyond  the  limits  of  the  towns  of  Calcutta,  Madras  and 
Bombay  and  the  territories  for  the  time  being  adminis- 
tered by  the  Chief  Commissioner  of  British  Burma,  and 
no  High  Court  in  exercise  of  the  concurrent  jurisdiction 
over  such  local  area  hereby  conferred,  shall  receive  appli- 
cations for  probate  or  letters  of  administration  until  the 
Local  Government  has,  with  the  previous  sanction  of  the 
Governor  General  in  Council,  by  a  notification  in  the 
official  Gazette,  authorized  it  so  to  do. 

Interprets-        3.     In  this  Act,   unless  there  be  some- 

tion-elause.  thing  repugnant  in  the  subject  or  context, — 

"Province-"  ''Province"   includes   any    division    of 

British  India  having  a  Court  of  the  last 

resort  : 

"minor:"  "minor"  means  any  person   subject  to 

the  Indian  Majority  Act,  1875,   who   has 

not  attained  his  majority   within  the  meaning  of  that  Act, 

and  any  other  person  who   has   not  completed  his  age 

"minority:"       °^  eighteen  years  ;  and  "  minority  "  means 

the  status  of  any  such  person  : 

"will.-"  "will"  means  the   legal  declaration  of 

the  intentions  of  the  testator  with  respect 

to  his  property,  which  he  desires  to  be  carried  into  effect 

after  his  death  : 

"codicil-"  "codicil"   means  an  instrument    made 

in  relation  to  a  will,  and  explaining,  alter- 
ing or  adding  to  its  dispositions.  It  is  considered  as  form- 
ing an  additional  part  of  the  will  : 

"specific  lega-  "  specific  legacy  "  means  a  legacy  of 
°y :"  specified  property  : 

"demonstra-  "  demonstrative  legacy  "  means  a  legacy 
tive  legacy :  directed  to  be  paid  out  of  specified  pro- 
perty : 

"probate:"  "  probate  "  means   the   copy  of  a  will 

certified     under    the   seal   of  a   Court   of 

competent  jurisdiction,  with  a  grant  of  administration  to 

the  estate  of  the  testator  : 


SECS.  3-7.]  PROBATE  AND  ADMINISTRATION. 


531 


"executor"  means  a  person  to  whom 
the  execution  of  the  last  will  of  a  deceased 
person  is,  by  the  testator's  appointment,  confided  : 

"administrator"  means  a  person  appointed  by  com- 
petent authority  to  administer  the  estate 
of  a  deceased  person  when  there  is  no  exe- 
cutor :  and 

"  District  Judge  "  means  the  judge  of 
a  principal  civil  court  of  original  jurisdic- 
tion. 


1  executor :" 


"  a  d  m  i  n  i  s- 
trator ; " 


"District 
J  u  d  ge." 


cutor  or  ad- 
ministrator as 
such. 


CHAPTER  II. 

OF  GRANT  OF  PROBATE  AND  LETTERS  OF 
ADMINISTRATION. 

4.    The  executor  or  administrator,  as  the 
case   may  be,  of  a  deceased  person,   is  his 
legal  representative  for  all  purposes,   and 
all  the  property  of  the  deceased    person 
vests  in  him  as  such. 
But  nothing  herein  contained  shall  vest  in  an  executor 
or  administrator  any  property  of  a  deceased  person  which 
would  otherwise   have   passed  by  survivorship  to  some 
other  person. 

Administration  5.  When  a  will  has  been  proved  and 
with  copy  an-  deposited  in  a  Court  of  competent  juris- 
authenticated  diction,  situated  beyond  the  limits  of  the 
copy  of  will  Province,  whether  in  the  British  dominions, 
proved  abroad.  or  jn  a  foreign  country,  and  a  properly 
authenticated  copy  of  the  will  is  produced,  letters  of 
administration  may  be  granted  with  a  copy  of  such  copy 
annexed. 


Probate  only 
to  appoin  ted 
executor. 

Appointment 
express  or  im- 
plied. 


6.  Probate  can  be  granted  only  to  an 
executor  appointed  by  the  will. 

7.  The  appointment   may  be  express  or 
by  necessary  implication. 
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Illustrations. 

(a).  A  wills  that  C  be  his  executor  if  B  will  not.  B  is  ap- 
pointed executor  by  implication. 

(6).  A  gives  a  legacy  to  B  and  several  legacies  to  other 
persons,  among  the  rest  to  his  daughter- in-  law,  0,  and  adds, 
''but  should  the  within-named  C  be  not  living,  I  do  consti- 
tute and  appoint  B  my  whole  and  sole  executrix,  "  0  is 
appointed  executrix  by  implication. 

(c),  A  appoints  several  persons  executors  of  his  will  and 
codicils,  and  his  nephew  residuary  legatee,  and  in  another 
codicil  are  these  words:—"  I  appoint  my  nephew  my  residuary 
legatee  to  discharge  all  lawful  demands  against  my  will  and 
codicils,  signed  of  different  dates.  "  The  nephew  is  appointed 
an  executor  by  implication. 

Personate  8.  Probate  cannot  be  granted  to  any 
•whom  probate  person  who  is  a  minor  or  is  of  unsound 

cannot  be  grant-     mind. 


9-     When  several  executors  are  appoint- 
cutors  simuita-    ed,   probate  may  be  granted  to  them  all 

neously  u  r  a  t    simultaneously  or  at  different  times. 

different  times. 

Illustration. 

A  is  an  executor  of  B's  will  by  express  appointment,  and 
C  an  executor  of  it  by  implication,  Probate  may  be  granted  to 
A  and  C  at  the  same  time,  or  to  A  first  and  then  to  C,  or  to  C 
first,  then  to  A. 

10.  If  a  codicil  be  discovered  after  the 
grant  of  probate,  a  separate  probate  of 
that  codicil  may  be  granted  to  the  execu- 
tor, if  it  in  no  way  repeals  the  appoint- 
ment of  executors  made  by  the  will. 

If  different  executors  are  appointed  by 
the  codicil,  the  probate  of  the  will  must 
be  revoked,  and  a  new  probate  granted  of 
the  will  and  the  codicil  together. 


Separate  pro- 
bate of  codicil 
discovered  after 
grant  of  p r  o- 
bate. 


Procedure  when 
different  execu- 
tors appointed 
by  codicil. 
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11.     When  probate  has  been  granted  to 
Accrual  of  re-     several  executors,   and  one  of  them  dies, 
presentation^    tne  entire  representation   of  the  testator 
cut™111*   *         accrues  to  the  surviving  executor  or  exe- 
cutors. 

12,     Probate  of  a  will  when  granted  establishes  the 
_  will  from  the   death  of  the  testator,  and 

bate  renders  valid  all  intermediate   acts  of  the 

executor  as  such. 

To  whom  ad-  ^*  Letters  of  administration  cannot  be 
ministration  granted  to  any  person  who  is  a  minor  or 
may  not  be  is  of  unsound  mind. 

granted. 

14.  Letters  of  administration  entitle  the  administra- 
Effect  of  letters    tor  to  a11  rignts  belonging  to  the   intestate 
of     administra-    as  effectually  as  if  the  administration  had 
tion-  been  granted  at  the  moment  after  his  death. 

15.  Letters  of  administration  do  not  render  valid  any 
Acts  not  vaii-    intermediate  acts  of  the  administrator  tend- 

dated    by    ad-    ing  to  the  diminution  or  damage  of  the 
ministration.        intestate's  estate. 

16.  When  a  person  appointed  an  executor  has  not 

renounced  the  executorship,  letters  of 
ministr  a°t  i  o  n  administration  shall  not  be  granted  to  any 
where  executor  other  person  until  a  citation  has  been 
hasnotrenounc-  issue(i  calling  upon  the  executor  to  accept 

or  renounce  his  executorship  ; 

except  that,   when  one  or  more  of  several  executors 

has  or  have  proved  a  will,  the  Court  may, 

lon>         on  the  death  of  the  survivor  of  those  who 

have  proved,   grant    letters  of  administration     without 

citing  those  who  have  not  proved, 

17.  The  renunciation  may  be  made  orally  in  the  pre- 
Form  and  effect  sence  of  the  JUdge>  Or  *>y  a  writing  signed 
of  renunciation  by  the  person  renouncing,  and  when  made 
ofexecutorahip.  ^^  preciu(ie  him  from  ever  thereafter 
applying  for  probate  of  the  will  appointing  him  executor. 
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Procedure  18.     If  the   executor  renounce,   or  fail 

where  executor  to  accept,    the    executorship     within  the 

renounces     o  r  time  iimited  for  the   acceptance  or  refusal 

fails    to  accept  .            ..     ,          .,,              ,        r         ,         11., 

within    t  i  me  thereof,  the  will  may  be  proved  and  letters 

limited.  of  administration   with  a  copy    of   the  will 

annexed  may  be   granted   to   the   person   who   would  be 
entitled  to  administration  in  case  of  intestacy. 

19.  When  the  deceased  has  made  a  will,  but  has  not 
Grant  o  f  a  d-  appointed  an  executor,  or 
ministration  to  when  he  has  appointed  an  executor  who 
universal  or  re-  jg  Wally  incapable  or  refuses  to  act,  or 
81duary  legatee.  ha8  ^  \xston  the  testator,  or  before  he 
has  proved  the  will,  or 

when  the  executor  dies  after  having  proved  the  will 
but  before  he  has  administered  all  the  estate  of  the 
deceased, 

an  universal  or  a  residuary  legatee  may  be  admitted  to 
prove  the  will,  and  letters  of  administration  with  the  will 
annexed  may  be  granted  to  him  of  the  whole  estate,  or  of 
so  much  thereof  as  may  be  unadministered. 


to     d  '  a  residuary   legatee  who  has 

ministration  aof  a  beneficial  interest  survives  the  testator, 
representative  but  dies  before  the  estate  has  been  fully 
8idureaiegdatee"  administered,  his  representative  has  the 
same  right  to  administration  with  the  will 
annexed  as  such  residuary  legatee. 

21.  When  there  is  no  executor  and  no  residuary  lega- 
tee or  representative  of  a  residuary  legatee, 
xnhXt  r  a°t  i  o  n  or  he  declines  or  is  incapable  to  act,  or 
where  no  exe-  cannot  be  found,  the  person  or  persons  who 
duar"'  ni°er  atee"  would  be  entitled  to  the  administration  of 
noTTepreffenta-  the  estate  of  the  deceased  if  he  had  died 
tive  of  such  intestate,  or  any  other  legatee  having  a 
legatee.  beneficial  interest,  or  a  creditor,  may  pe 

admitted  to  prove  the  will,  and  letters  of  administration 
may  be  granted  to  him  or  them  accordingly. 
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Citation  before  22.  Letters  of  administration  with  the 
grant  of  admi-  will  annexed  shall  not  be  granted  to  any 
Ste^therVhan  legatee  other  than  an  universal  or  a  resi- 
nniversai  or  re-  duary  legatee,  until  a  citation  has  been 
siduary.  issued  and  published  in  the  manner  here- 

inafter mentioned,  calling  on  the  next-of-kin  to  accept  or 
refuse  letters  of  administration. 

23.  When  the  deceased  has  died  intestate,  administra- 
To  whom  ad-  tion  of  nis  estate .  may  be  granted  to  any 
ministr  a  t  i  o  n  person  who,  according  to  the  rules  for  the 
may  be  granted,  distribution  of  the  estate  of  an  intestate 
applicable  in  the  case  of  such  deceased,  would  be  entitled 
to  the  whole  or  any  part  of  such  deceased's  estate. 

When  several  such  persons  apply  for  administration,  it 
shall  be  in  the  discretion  of  the  Court  to  grant  it  to  any 
one  or  more  of  them. 

When  no  such  person  applies,  it  may  be  granted  to  a 
creditor  of  the  deceased. 


CHAPTER  III 
OF  LIMITED  GRANTS. 

(a). —  Grants  limited  in  Duration. 

24.  When  the  will  has  been  lost  or  mislaid  since  the 
Probate  of  copy  testator's  death,  or  has  been  destroyed  by 
or  draft  of  lost  wrong  or  accident  and  not  by  any  act  of 
the  testator,  and  a  copy  or  the  draft  of  the 
will  has  been  preserved,  probate  may  be  granted  of  such 
copy  or  draft,  limited  until  the  original  or  a  properly 
authenticated  copy  of  it  be  produced. 

Probate  of        25.     When  the  will  has  been  lost  or  des- 

contenta  of  lost    troyed  and  no  copy  has  been  made  nor  the 

crudest royed    draft  preserved,   probate   may  be  granted 

of  its   contents,  af  they  can  be  established 

by  evidence. 
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26.  When  the   will  is  in   the  possession  of  a  person, 
Probate  of  copy     residing   out    of    the    Province    in    which 

where  original  application  for  probate  is  made,  who  has 
exists.  refused  or  neglected  to  deliver  it  up,  but  a 

copy  has  been  transmitted  to  the  executor,  and  it  is  neces- 
sary for  the  interests  of  the  estate  that  probate  should  be 
granted  without  waiting  for  the  arrival  of  the  original, 
probate  may  be  granted  of  the  copy  so  transmitted,  limited 
until  the  will  or  an  authenticated  copy  of  it  be  produced. 

27.  Where  no  will  of  the  deceased  is  forthcoming,   but 

Administration  there  is  Feason  *?  believe  that  there  is  a 
until  will  pro-  will  in  existence,  letters  of  administration 
duced.  may  \)Q  granted,  limited  until  the  will  or  an 

authenticated  copy  of  it  be  produced. 

(b). — Grants  for  the  Use  and  Benefit  of  Others  liaving 
Right. 

28.  When  any  executor  is  absent  from  the  Province  in 

which  application  is  made,  and  there  is  no 
executor  within  the  Province  willing  to  act, 
letters  of  administration  with  the  will 
annexed  may  be  granted  to  the  agent  of 
the  absent  executor,  for  the  use  and  benefit 
of  his  principal,  limited  until  he  shall  obtain  probate  or 
letters  of  administration  granted  to  himself. 

29.  When  any  person  to  whom,  if  pre- 
sent, letters  of  administration  with  the  will 
annexed  might  be  granted,  is  absent  from 
the  Province,  letters  of  administration  with 
the  will  annexed  may  be  granted  to  his 
agent,  limited  as  above-mentioned. 


Administration 
with  will  an- 
nexed to  attora 
ney  of  absent 
executor. 


Admini  stration 
with  will  annex- 
ed to  attorney 
of  absent  person, 
who,  if  pre- 
sent, would 
be  entitled  to 
administer. 


30.  When  a  person,  entitled  to  administration  in  case 
Administration  of  intestacy  is  absent  from  the  Province, 
to  attorney  of  and  no  person  equally  entitled  is  willing  to 
entitled  STd*  act>  letters  of  administration  may  be  grant- 
minister  in  case  ed  to  the  agent  of  the  absent  person,  limited 
of  intestacy,  as  before  mentioned. 
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31.  When  a  minor  is  sole  executor  or  sole  residuary  le- 
4,    ...    ..        gatee,  letters  of  administration  with  the  will 

Administration  j  i  I.IJ.J.-LII 

during  minority     annexed  may  be  granted  to  the  legal  guar- 
of  sole  executor    dian  of  such  minor,  or  to  such  other  person 

^treee8idUary  16~      as  the  9°urt  8ha11  ^in.k  fit»  until  the  minor 
has  attained  his  majority,  at  which  period, 

and  not  before,  probate  of  the  will  shall  be  granted  to  him. 

32.  When  there  are  two  or  more  minor  executors  and 

no  executor  who  has  attained  majority,  or 
during  minority  *wo  °r  more  residuary  legatees  and  no 
of  several  exe-  residuary  legatee  who  has  attained  majority, 

S^leglteS?1"    the  g™ni    sha11   be   limited   until    one  of 
them  has  attained  his  majority. 

33.  If  a  sole  executor  or  a  sole  universal  or  residuary 
Administration    legatee,  or  a  person  who  would  be   solely 
for     use    and    entitled  to  the  estate  of  the  intestate  ac- 
hmanticfit     °f    con?ing  to    tne   rule    for  the   distribution 

of  intestates'  estates,  applicable  in  the  case 
of  the  deceased,  be  a  minor  or  lunatic,  letters  of  adminis- 
tration with  or  without  the  will  annexed,  as  the  case  may 
be,  shall  be  granted  to  the  person  to  whom  the  care  of  his 
estate  has  been  committed  by  competent  authority,  or,  if 
there  be  no  such  person,  to  such  other  person  as  the  Court 
thinks  fit  to  appoint,  for  the  use  and  benefit  of  the  minor 
or  lunatic,  until  he  attains  majority  or  becomes  of  sound 
mind,  as  the  case  may  be. 

34.  Pending  any  suit  touching  the  validity  of  the  will 
Administration    of  a  deceased  person,  or  for  obtaining  or 
pendents  lite.          revoking  any  probate  or  any  grant  of  letters 
of  administration,  the  Court  may  appoint  an  administratpr 
of  the  estate  of  such  deceased  person,  who  shall  have  all 
the  rights  and  powers  of  a  general  administrator,  other 
than  the  right  of  distributing  such  estate  ;  and  every  such 
administrator  shall  be  subject  to  the  immediate   control  of 
the  Court  and  shall  act  under  its  direction. 

(c). — For  Special  Purposes. 

35.  If  an  executor  be  appointed  for  any  limited  purpose 
Probate  limited    specified  in  the  will,   the  probate  shall  bo 
to  purpose  speci-    limited  to  that  purpose,   and   if  he  should 
fied  ia  will.          appoint  an  agent  to  take  administration  on 
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his  behalf,  the  letters  of  administration  with  the  will  an- 
nexed shall  accordingly  be  limited. 

36.  If  an  executor  appointed  generally 
Ath^Sne0^  Sive  an  authority  to  an  attorney  to  prove 
ed  limited  to  a  will  on  his  behalf,  and  the  authority  is 
PoseiCular  PUr"  limited  to  a  particular  purpose,  the  letters 
of  administration  with  the  will  annexed 
shall  be  limited  accordingly. 

37.  Where  a  person   dies,    leaving   property  of  which 
i Administration     he  was   the  sole   or   surviving   trustee,  or 
limited  to  trust-     in    which   he   had    no   beneficial     interest 
property.  on  nis  own  account,  and  leaves  no  general 
representative,    or  one   who  is  unable    or  unwilling  to  act 
as  such,  letters  of  administration,  limited  to  such  property, 
may  be  granted  to  the  beneficiary,  or  to  some  other  person 
on  his  behalf. 

38.  When  it  is  necessary  that  the   representative  of  a 
Administration    person   deceased   be  made  a  party    to   a 
limited  to  suit,      pending  suit,  and  the   executor   or   person 
entitled   to   administration   is   unable  or  unwilling  to  act, 
letters  of  administration   may  be   granted  to  the  nominee 
of  a  party  in   such   suit,   limited  for  the   purpose  of  re- 
presenting the   deceased   in  the   said  suit,  or  in  any  other 
suit  which  may  be  commenced  in  the  same  or  in  any  other 
Court  between  the   parties,  or  any   other  parties,  touch- 
ing the  matters  at  issue  in  the   said  suit,   and   until  a  final 
decree  shall  be  made  therein  and  carried  into  complete 
execution. 

39.  If,  at  the   expiration   of  twelve   months  from  the 
Administration    date  of  an7  probate  or  letters   of  adminis- 
limited  to  pur-    tration,    the   executor   or    administrator  to 
pose  of  becom-     whom  the  same  has  or  have    been    granted 
togbe   bro°ugUht    is  absent  from  the  Province  within   which 
against adminis-     the  Court  that  has   granted   the  probate  or. 
trator-  letters  of  administration   is   situate,   such 
Court  may  grant,  to  any  person  whom  it  thinks  fit,  letters 
of  administration  limited  to  the  purpose  of  becoming   and 
being  made  a  party  to  a  suit  to   be   brought  against  the 
executor  or  administrator,  and  carrying  the  decree   which 
may  be  made  therein  into  effect. 
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40.  In  any  case  in  which  it  appears  necessary  for  pre- 
Administration    serving  the  property  of  a  deceased  person, 
limited  to    col-    the  Court  within  whose  district  any  of  the 
ser?afionnofPde-    property  is  situate  may  grant,   to  any  per- 
ceased's     pro-    son  whom  such  Court   thinks  fit,  letters  of 
perty-  administration  limited  to  the  collection  and 
preservation  of  the  property  of  the  deceased,  and  giving 
discharges  for  debts  due   to   his   estate,   subject  to  the 
directions  of  the  Court. 

41.  When  a  person  has  died  intestate,  or  leaving  a  will 

of  which  there  is  no  executor  willing  and 
as  ^ministra-  competent  to  act,  or  where  the  executor  is, 
tor,  of  persou  at  the  time  of  the  death  of  such  person, 
who'under  °or^  resident  out  of  the  Province,  and  it  appears 
dinary  circum-  to  the  Court  to  be  necessary  or  convenient 
b?nentitlTd  "t*  to  aPP°int  some  person  to  administer  the 
admSstrationf  estate  or  any  part  thereof  other  than  the 

person  who  under  ordinary  circumstances 
would  be  entitled  to  a  grant  of  administration,  the  Judge 
may,  in  his  discretion,  having  regard  to  consanguinity, 
amount  of  interest,  the  safety  of  the  estate  and  probability 
that  it  will  be  properly  administered,  appoint  such 
person  as  he  thinks  fit  to  be  administrator  ; 

and  in  every  such  case   letters   of  administration  may 
be  limited  or  not  as  the  Judge  thinks  fit. 

(d). — Grants  with  Exception. 

42.  Whenever  the  nature  of  the  case 
rtSftraTioii  requires  that  an  exception  be  made,  pro- 
with  will  annex-  bate  of  a  will  or  letters  of  administration 

!«S5eCfcto**'    witl?  the  ™11  annexed,  shall   be  granted 

subject  to  such  exception. 

Administration  43.  Whenever  the  nature  of  the  case 
with  exception,  requires  that  an  exception  be  made,  letters 
of  administration  shall  be  granted  subject  to  such 
exception. 

(e.)— Grants  of  the  Rest. 

44.    Whenever  a  grant,   with  exception,   of  probate  or 

Probate  or  ad-    letters  of  administration,   with   or  without 

ministration  of    the  will  annexed,  has  been  made,  the   per- 

rest*  son  entitled  to  probate  or  administration 
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of  the  remainder  of  the  deceased's  estate  may  take 
grant  of  probate  or  letters  of  administration,  as  the  c< 

may  be,  of  the  rest  of  the  deceased's  estate. 

(f). — Grants  of  Effects  unadministered. 

45.  If  the  executor  to  whom  probate  has  been  grantee 
Grant  of  effects    has   died  leaving   a  part  of  the  testator 

unadminis-  estate  unadministered,  a  new  represent 
tered.  tive  may  be  appointed  for  the  purpose 

administering  such  part  of  the  estate. 

46.  In  granting   letters  of  administration  of  an  estai 
Rules  as  to     not  ^ty   administered,   the   Court    sha 

grants  of  effects    be  guided   by   the   same  rules  as  apply 
tered dmlniS"     °"gmal  grants>  and  shall  grant   letters 
administration   to   those   persons   only 
whom  original  grants  might  have  been  made. 
Administration        ±7.     When  a  limited   grant  has   expire 
when  limited    by  ernuxion  of  time,    or  the   happening 
z*^    expired,     ^he  event  or   contingency  on   which  it  \v 

and  still    some      ,.      ..     ,  ,   ,n  .  °  ,  .-.,•'  ,,  ., 

part  of  estate  limited,  and  there  is  still  some  part  of  tl 
unacl  minis-  deceased's  estate  unadministered,  lettei 
te  *  of  administration  shall  be  granted  to  thos 

persons  to  whom  original  grants  might  have  been  made. 


CHAPTER  IV. 

ALTERATION  AND  REVOCATION  OF  GRANTS. 

48,     Errors  in  names   and   descriptions,   or  in  settii 
What    errors    f°rtn  tne  time  and  place  of  the  deceased'] 
may  be    recti-    death,  or  the   purpose   in  a  limited   grant 
fiedby  Court.        may   be   rectified   by   the    Court,   and  tl 
grant   of   probate   or   letters   of   administration   may 
altered  and  amended  accordingly. 
Procedure  where        49.     If,   after    the   grant  of  letters 
codicil  discover-     administration   with   the    will   annexed,  a 


of    idminfitrS      codicil  be  discovered,  it  may  be  added  to 


tion  with   will    the  grant  on  due  proof   and   identification, 
annexed.  an(j  ^e  grant  altered  and  amended  accord- 

ingly. 
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Revocation  or  50;    The  grant  of  probate  or  letters  of 

annulment   for  administration  may  be  revoked  or  annulled, 

just  cause.  f  or  just  cause. 

"Just  cause."  Explanation. — "Just  cause"  i 


1st,  that  the  proceedings  to  obtain  the  grant  were 
defective  in  substance  ; 

2nd,  that  the  grant  was  obtained  fraudulently  by 
making  a  false  suggestion,  or  by  concealing  from  the 
Court  something  material  to  the  case  ; 

3rd,  that  the  grant  was  obtained  by  means  of  an  untrue 
allegation  of  a  fact  essential  in  point  of  law  to  justify 
the  grant,  though  such  allegation  was  made  in  ignorance 
or  inadvertently  ; 

4th  j  that  the  grant  has  become  useless  and  inoperative 
through  circumstances. 

Illustrations. 

(a).  The  Court  by  which  the  grant  was  made  had  no  juris, 
diction, 

(6).  The  grant  was  made  without  citing  parties  who  ought 
to  have  been  cited. 

(c).  The  will  of  which  probate  was  obtained  was  forged 
or  revoked. 

(rf).  A  obtained  letters  of  administration  to  the  estate  of  B, 
as  his  widow,  but  it  has  since  transpired  that  she  was  never 
married  to  him. 

(e).  A  has  taken  administration  to  the  estate  of  B  as  if  he 
had  died  intestate,  but  a  will  has  since  been  discovered. 

(/),  Since  probate  was  granted,  a  later  will  has  been 
discovered, 

($r).  Since  probate  was  granted,  a  codicil  has  been  dis- 
covered, which  revokes  or  adds  to  the  appointment  of  executor  s 
under  the  will. 

(h).  The  person  to  whom  probate  was,  or  letters  of  adminis- 
tration were,  granted  has  subsequently  become  of  unsound 
mind. 


542  PROBATE  AND  ADMINISTRATION.  [SECS.  51- 

CHAPTER  V. 

OF  THE  PRACTICE  IN  GRANTING  AND  REVOKING 
PROBATES  AND  LETTERS  OF  ADMINISTRATION. 

51.  The  District  Judge  shall  have 
District'0  Judge  jurisdiction  in  granting  and  revoking  pro- 
in  granting  and  bates  and  letters  of  administration  in  all 


Sites  *&c  P  r  °"     Cases  within  his  district- 

52.  The  High  Court  may,   from  time  to  time,  appoint 
Power  to  ap-     sucn  judicial    officers   within    any   district 

point  Delegate  as  it  thinks  fit  to  act  for  the  District 
Judge  to  VJ  a  I  Judge  as  Delegates  to  grant  probate  and 
with  non-con-  letters  of  administration  in  non-contentious 
tentious  cases.  cases,  within  such  local  limits  as  it  may 
from  time  to  time  prescribe  : 

Provided  that,  in  the  case  of  High  Courts  not  establish- 

ed by  Eoyal  Charter,  such  appointment  be  made  with   the 

previous  sanction  of  the  Local  Government. 

Persons  so  appointed  shall  be  called  "District  Delegates." 

53.  The  District  Judge  shall  have  the  like  powers  and 
Di  t  '  t  J  d    'a     auth°rity   in   relation   to   the   granting  of 
powers    a  s  t  o    probate  and   letters  of  administration,  and 
grant  of  probate    all  matters  connected  therewith,  as  are   by 
tionadmiaiStra"     law   vested   in  him  in  relation  to  any  civil 

suit  or  proceeding  depending  in  his   Court. 

54.  The  District  Judge  may  order  any 
may  orderper6-  Person  to  produce  and  bring  into  Court 
eon  to  produce  any  paper  or  writing  being  or  purporting 
teaSt^r?en  t  *  r  7  to  be  testamentary,  which  may  be  shown 
to  be  in  the  possession  or  under  the  control 
of  such  person  ; 

and  if  it  be  not  shown  that  any  such  paper  or  writing 
is  in  the  possession  or  under  the  control  of  such  person, 
but  there  is  reason  to  believe  that  he  has  the  knowledge 
of  any  such  paper  or  writing,  the  Court  mav  direct  him 
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to  attend  for  the  purpose  of  being  examined  respecting 
the  same, 

and  he  shall  be  bound  to  answer  such  questions  as  may- 
be put  to  him  by  the  Court,  and,  if  so  ordered,  to  produce 
and  bring  in  such  paper  or  writing,  and  shall  be  subject 
to  the  like  punishment  under  the  Indian  Penal  Code,  in 
case  of  default  in  not  attending  or  in  not  answering  such 
questions  or  not  bringing  in  such  paper  or  writing  as  he 
would  have  been  subject  to  in  case  he  had  been  a  party 
to  a  suit,  and  had  made  such  default, 

and  the  costs  of  the  proceeding  shall  be  in  the  discre- 
tion of  the  Judge. 

55.  The  proceedings   of    the   Court   of    the  District 

Judge,  in  relation  to  the  granting  of  pro- 
DfctSS Judge^s  bate  and  letters  of  administration,  shall, 
Court  in  relation  except  as  hereinafter  otherwise  provided, 
l3m£Srationd  be  regulated,  so  for  as  the  circumstances 

of  the  case  will  admit,  by  the  Code  of 
Civil  Procedure. 

56.  Probate   of  the  will  or  letters    of  administration 

to  the  estate  of  a  deceased  person  may  be 
w^SffiJS!  granted  ty  the  District  Judge  under  the 
tion  may  be  seal  of  his  Court,  if  it  appears  by  a  petition, 
granted  by  Dis-  verifiea  as  hereinafter  mentioned,  of  the 

tnct  Judge.  .    .          /.        .1 

person  applying  for  the  same  that  the 
testator  or  intestate,  as  the  case  may  be,  had  at  the  time 
of  his  decease  a  fixed  place  of  abode,  or  any  property, 
moveable  or  immoveable,  within  the  jurisdiction  of  the 
Judge. 

57.  When  the  application  is   made  to  the  Judge  of  a 
Disposal  of  ap-    District  in  which  the  deceased  had  no  fixed 
plication  made    abode  at  the  time  of  his  death,  the  Judge 
trictdin6  which    ma7  in  his  Discretion  refuse  the  application, 
deceased  had  no    if  in  his  judgment  it  could  be  disposed  of 
fixed  abode.          more    justly  or  conveniently  in  another 
district,  or,  where  the  application  is  for  letters  of  adminis* 
tration,   grant  them  absolutely,  or  limited  to  the  property 
within  his  own  jurisdiction. 
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58.  Probate  and  letters   of  administration  may,  upon 

application  for  that  purpose  to  any  District 

•  letters   of  ad-    pelegate,  be  granted  by  him  in  any  case 

minis tration    in  which  there  is  no  contention,   if  it  ap- 

b^Leie  lt«nted    Pears  by  petition   (verified  as  hereinafter 

mentioned)  that  the  testator  or  intestate, 
as  the  case  may  be,  at  the  time  of  his  death  had  his  fixed 
place  of  abode  within  the  jurisdiction  of  such  Delegate. 

59.  Probate  or  letters  of  administration   shall    have 
Collusiveness    ?ffect  over  a11  the  Property,  moveable  or 

of  pro  bate  or  immoveable,  of  the  deceased  throughout 
letters  of  a d-  the  Province  in  which  the  same  is  granted, 
and  shall  be  conclusive  as  to  the  represen- 
tative title  against  all  debtors  of  the  deceased,  and  all 
persons  holding  property  which  belongs  to  him,  and  shall 
afford  full  indemnity  to  all  debtors  paying  their  debts, 
and  all  persons  delivering  up  such  property  to  the  person 
to  whom  such  probate  or  letters  of  administration  shall 
have  been  granted  : 

Provided  that  probates   and  letters  of  administration 

Effect  of  unli-     granted    by  a  High   Court  established   by 

mited  probates,     Royal  Charter,   or  by  the  Chief  Court  of 

&c  granted  by    the  Panjab,    or  by  the   Court   of  the  He- 

certain  Courts.  -t         j-  -rt  i     -n         i  n 

corder  of  Rangoon,  shall,  unless   otherwise 

directed  by  the   grant,  have   like  effect  throughout   the 
whole  of  British  India. 

Transmission  60-  Whenever  a  grant  of  probate  or 
of  certificate  by  letters  of  administration  is  made  by  a  Court 
SitETSS  wit^  such  effect  as  last  aforesaid,  the 
bate,  &c.,  to  Registrar,  or  such  other  officer  as  the  Court 
other  Courts.  making  the  grant  appoints  in  this  behalf, 
shall  send  to  each  of  the  other  Courts  empowered  to 
make  such  grants,  a  certificate  to  the  following  effect : — 

"I,  A.  B.,  Registrar  [or  as  the  case  may  be]  of  the 
High  Court  of  Judicature  at 

[or  as  the  case  may  be],  hereby  certify  that  on  the 

day  of  188  the    High 

Court  of  Judicature  at  [or  as  the  case 
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may  be]  granted  probate  of  the  will  [ or  letters  of  adminis- 
tration of  the  estate]  of  C.  D.,  late  of 

deceased,  to  E.  F.  of  and 

G.  H.  of  ,   and  that  such  probate    [or 

letters]  has  [or  have]  effect  over  all  the  property  of  the 
deceased  throughout  the  whole  of  British  India"  ; 

and   such  certificate   shall  be  filed  by  the  Court  receiv- 
ing the  same. 

61.  The  application  for  probate  or  letters   of  adminis- 
Conciusiveness    tration,  if  made  and  verified  in  the  manner 

of  application  hereinafter  mentioned,  shall  be  conclusive 
Idmi^uon!  for  the  purpose  of  authorizing  the  grant 
if  properly  made  of  probate  or  administration,  and  no  such 
and  verified.  grant  shall  be  impeached  by  reason  that 
the  testator  or  intestate  had  no  fixed  place  of  abode,  or 
no  property  within  the  district  at  the  time  of  his  death, 
unless  by  a  proceeding  to  revoke  the  grant  if  obtained  by 
a  fraud  upon  the  Court. 

62.  Application  for  probate  or  for  letters  of  adminis- 
Petition    for    tration  with  the  will  annexed  shall  be  made 

probate.  by  a  petition  distinctly  written  in   English 

or  in  the  language  in  ordinary  use  in  proceedings  before 
the  Court  in  which  the  application  is  made,  with  the  will, 
or,  in  the  cases  mentioned  in  sections  twenty-four,  twenty- 
five  and  twenty-six,  a  copy,  draft  or  statement  of  the 
contents  thereof  annexed,  and  stating 

the  time  of  the  testator's  death, 

that  the  writing  annexed  is  his  last  will  and  testament, 
or  as  the  case  may  be, 

that  it  was  duly  executed, 

the   amount  of  assets  which   are  likely  to  come  to  the 
petitioner's  hands  ; 

and}>  where  the  application  is  for  probate,  that  the  peti- 
tioner is  the  executor  named  in  the  will. 

In  addition   to  these  particulars,  the  petition  shall  fur- 
ther state, 

35 
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- 

when  the  application  is  to  the  District  Judge,  that  the 
deceased. at  the  time  of  his  death  had  a  fixed  place  of 
abode  or  had  some  property  .situate  within  the  jurisdiction 
of  the  Judge  ;  and, 

when  the  application  is  to  a  District  Delegate,  that  the 
deceased  at  the  time  of  his  death  had  a  fixed  place  of 
abode  within  the  jurisdiction  of  such  Delegate. 

63.  In  cases  wherein  the  will,  copy  or  draft  is 
In  -wh- 1  «  written  in  any  language  other  than  English, 
translatfonCaSof  or  than  that  in  ordinary  use  in  proceedings 
will  to  be  an-  before  the  Court,  there  shall  be  a  transla- 
nexed  to  P  e  t  i-  tion  thereof  annexed  to  the  petition  by  a 
translator  of  the  Court,  if  the  language 
be  one  for  which  a  translator  is  appointed  ; 
tratny  or,  if  the  will,  copy  or  draft  be  in  any 
person  other  other  language,  then  by  any  person  compe- 

translator0  U  *  *     tent  to  trans}ate  the    s^1116?   in  which  case 
such  translation   shall  be   verified    by  that 
person  in  the  following  manner  : — 

"I  (A.  B.)  do  declare  that  I  read  and  perfectly  under- 
stand the  language  and  character  of  the  original,  and  that 
the  above  is  a  true  and  accurate  translation  thereof." 

Petition  for  64.  Application  for  letters  of  adminis- 
letters  of  admi-  tration  shall  be  made  by  petition  distinctly 
nistration.  written  as  aforesaid,  and  stating 

the  time  and  place  of  the  deceased's  death, 

the  family  or  other  relatives  of  the  deceased,  and  their 
respective  residences, 

the  right  in  which  the  petitioner  claims, 

the  amount  of  assets  which  are  likely  to  come  to  the 
petitioner's  hands. 

In  addition  to  these  particulars  the  petition  shall  further 
state, 

when  the  application  is  to  a  District  Judge,  that  the 
deceased  at  the  time  of  his  death  had  a  fixed  place  of 
abode  or  had  some  property  situate  within  the  jurisdiction 
of  the  Judge  ;  and 
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when  the  application  is  to  a  District  Delegate,  that  the 
deceased  at  the  time  of  his  death  had  a  fixed  place  of 
abode  within  the  jurisdiction  of  such  Delegate. 

65.  Every  person  applying  to  any  of  the  Courts 
Addi  t  i  o  n  a  l  mentioned  in  the  proviso  to  section  fifty- 
statements  iu  nine  for  probate  of  a  will  or  letters  of 
petition  for  pro-  administration  of  an  estate,  intended 
to  have  effect  throughout  British  India, 
shall  state  in  his  petition,  in  addition  to  the  matters 
respectively  required  by  sections  sixty- two  and  sixty-four, 
that  to  the  best  of  his  belief  no  application  has  been 
made  to  any  other  Court  for  a  probate  of  the  same  will 
or  for  letters-  of  administration  of  the  same  estate,  in- 
tended to  have  such  effect  as  last  aforesaid, 

'or,  where  any  such  application  has  been  made,  the 
Court  to  which  it  was  made,  the  person  or  persons  by 
whom  it  was  made,  and  the  proceedings  (if  any)  had 
thereon. 

And  the  Court  to  which  any  application  is  made  under 
the  proviso  to  section  fifty-nine  may,  if  it  think  fit,  reject 
the  same. 

66.  The  petition  for  probate  or  letters 
probated  l°d-  °*  administration  shall  in  all  cases  be 
ministration  to  subscribed  by  the  petitioner  and  his  plead- 

verifiedned  ***  er'  5?  an^'  and  sha11  be  verified  by  the 
petitioner  in  the  following  manner  or  to 
the  like  effect  :— 

"I  (A.  B.),  the  petitioner  in  the  above  petition,  declare 
that  what  is  stated  therein  is  true  to  the  best  of  my 
information  and  belief." 

67.     Where  the  application  is  for  probate,  or  for  letters 

Verification  of     °^  administration   with   the   will  annexed, 

petition  for  pro-    the  petition  shall  also  be   verified   by   at 

ness  to  wmwit"    least  one  of  *ne  witnesses  tothe  will  (when 
procurable),  in  the  manner  or  to  the   effect 
following  : — 

"  I  (C.  £>.)>  one  of  the  witnesses  to  the  last  will  and 
testament  of  the  testator  mentioned  in  the  above  peti- 
tion, declare  that  I  was  present  and  saw  the  said  testator 
affix  his  signature  (or  mark)  thereto  (as  the  case  may  be) 
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(or  that  the  said  testator  acknowledged  the  writing  annex- 
ed to  the  above  petition  to  be  his  last  will  and  testament 
in  my  presence)." 

68.  If  any  petition   or  declaration  which  is   hereby 
Punishment  for    required  to  be  verified  contains  any  aver- 
false  averment     ment  which  the  person  making  the  verifi- 
in  petition   or    cation  knows  or  believes  to  be  false,  such 

person  shall  be  subject  to  punishment 
according  to  the  provisions  of  the  law  for  the  time  being 
in  force  for  the  punishment  of  giving  or  fabricating  false 
evidence. 

69.  In   all   cases  it  shall  be  lawful  for  the  District 
District  Judge     Judge  or  District  Delegate,  if  he  thinks  fit, 

may    examine 

petitioner  in  ^o  examine  the  petitioner  in  person  upon 
person'  oath,  and  also 

to  require  further  evidence  of  the  due  execution  of  the 
require  further  will,  or  the  right  of  the  petitioner  to  the 
evidence,  letters  of  administration,  as  the  case  may 

be,  and 

to   issue   citations   calling  upon  all  persons  claiming  to 

and  issue  cita-     nave  any  interest  in  the  estate   of  the   de- 

tions  to  inspect    ceased  to  come  and  see   the  proceedings 

proceedings.         before  the  grant  of   probate   or  letters  of 

administration. 

The  citation   shall  be  fixed  up  in  some  conspicuous 

Publication  of    part   of  the   Court-house,    and  also  in  the 

citation.  office  Of  the  Collector  of  the   District,   and 

otherwise   published   or   made   known  in  sach  manner  as 

the  Judge  or  Delegate  issuing  the  same  may  direct. 

70.  Caveats   against  the   grant   of  probate   or  letters 
Caveats  against     °*   administration    may    be    lodged    with 
grant  of  probate     the     District     Judge   or  a   District  Dele- 
or^adinimstra-     gate .    an(j    immediately    on    any    caveat 

being  lodged  with  any  District  Delegate, 
he  shall  send  a  copy  thereof  to  the  District  Judge ; 
and  immediately  on  a  caveat  being  entered  with  the 
District  Judge,  a  copy  thereof  shall  be  given  to  the 
District  Delegate,  if  any,  within  whose  jurisdiction  it  is 
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alleged  the  deceased  had  his  fixed  place  of  abode  at  the 
time  of  his  death,  and  to  any  other  Judge  or  District 
Delegate  to  whom  it  may  appear  to  the  District 
Judge  expedient  to  transmit  the  same. 

71.     The  caveat  shall  be  to  the  following 
Formofcaveat 


"  Let  nothing  be  done  in  the  matter  of  the  estate  of 
A.  JB.j  late  of  ,  deceased,  who  died  on  the  day 

of  at  without  notice  to  C.  D.  of  ." 

72.    No  proceeding  shall  be  taken  on  a  petition   for 

After  entry  of    probate  or  letters   of  administration   after 

caveat,  no  pro-    a  caveat  against  the  grant  thereof  has  been 

ceeding    taken     entered   witn   the  Judge  or  District   Dele- 

on.  pcciMOD.  un-  -.  Il  «••     •  •          ••  •• 

til  after  notice  gate  to  whom  the  application  has  been 
to  caveator.  made,  or  notice  thereof  has  been  given  of 
its  entry  with  some  other  Delegate,  until  after  such  notice 
to  the  person  by  whom  the  same  has  been  entered  as  the 
Court  shall  think  reasonable. 

73.     A  District  Delegate  shall  not  grant 

probate  or  letters  of  administration  in  any 
to  grant  probate  case  in  which  there  is  contention  as  to  the 
or  administra-  grant,  or  in  which  it  otherwise  appears  to 

him  that  probate  or  letters  of  administra- 
tion ought  not  to  be  granted  in  his  Court. 

Explanation.  —  By  "  contention  "  is  understood  the 
appearance  of  any  one  in  person,  or  by  his  recognized 
agent  or  by  a  pleader  duly  appointed  to  act  on  his  behalf, 
to  oppose  the  proceeding. 

74.  In  every  case  in  which  there  is  no  contention,  but 
Power  to  trans-  ^  appears  to  the  District  Delegate  doubt- 
mit  statement  ful  whether  the  probate  or  letters  of  ad- 
j^dgeYnVoubt^  ministration  should  or  should  not  be 
ful  cases  where  granted,  or  when  any  question  arises  in 
no  contention.  reiation  to  the  grant,  or  application  for 
the  grant,  of  any  probate  or  letters  of  administration, 
the  District  Delegate  may,  if  he  thinks  proper,  transmit  a 
statement  of  the  matter  ia  question  to  the  District  Judge, 
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who  may  direct  the  District  Delegate  to  proceed  in  the 
matter  of  the  application,  according  to  such  instructions 
as  to  the  Judge  may  seem  necessary,  or  may  forbid  any 
further  proceeding  by  the  District  Delegate  in  relation 
to  the  matter  of  such  application,  leaving  the  party 
applying  for  the  grant  in  question  to  make  application  to 
the  Judge. 

75.     In  every  case  in  which  there  is  contention,    or  the 

Procedure    "District   Delegate    is   of   opinion  that  the 

where  there  is     probate  or  letters  of  administration  should 

contention     or     be  refused  in  his  Court,  the  petition,   with 

District      Dele-  -.  .,     .  ,    r  r>i    j 

gate  thinks  any  documents  that  may  have  been  filed 
probate  or  therewith,  shall  be  returned  to  the  person 
ai^rattfa  b^  whom  the  application  was  made,  in 
shoxdd  be  re-  order  that  the  same  may  be  presented  to 
Smrt  in  MS  the  District.  Judge  ;  unless  the  District 
Delegate  thinks  it  necessary,  for  the  pur- 
poses of  justice,  to  impound  the  same,  which  he  is  hereby 
authorized  to  do  ;  and  in  that  case  the  same  shall  be 
sent  by  him  to  the  District  Judge. 

Grant  of  pro-  76;  Whenever  it  appears  to  the  Judge 
bate  to  be  under  or  District  Delegate  that  probate  of  a  will 
seal  of  Court.  should  be  granted,  he  shall  grant  the 
same  under  the  seal  of  his  Court  in  manner  following  : — 

"I,  ,  Judge  of  the  District  of  ,  [  or 

Form  of  such  Delegate  appointed  for  granting  probate 
grant-  or  letters  of  administration  in  (  here  insert 

the  limits  of  the  Delegate's  jurisdiction)]  hereby  make  known 
that  on  the  day  of  in  the  year  the 

last  will  of  ,  late  of  ,  a  copy  whereof 

is  hereunto  annexed,  was  proved  and  registered  before  me, 
and  that  administration  of  the  property  and  credits  of  the 
said  deceased,  and  in  any  way  concerning  his  will,  was 
granted  to  ',  the  executor  in  the  said  will 

named,  he  having  undertaken  to  administer  the  same,  and 
to  make  a  true  inventory  of  the  said  property  and  creditsr 
and  to  exhibit  the  same  at  or  before  the  expiration  of 
six  months  from  the  date  of  this  grant,  and  also  to  render 
a  true  account  of  the  said  property  and  credits  within 
one  year  from  the  same  date. 
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The  day  of  18     ." 

77.     Whenever  it  appears  to   the     District  Judge  or 

Grant  of  let-     District  Delegate  that  letters   of  adminis- 

ters of  adminis-     tration  to  the  estate  of  a  person   deceased, 

tration  to  be  uu-    ^h  Or  without  a  copy  of  the  will  annexed, 


urt     should  be  granted,  he  shall  grant  the  same 
under  the  seal  of  his  Court  in  manner  following  :  — 

"  I,  ,  Judge     of   the    District  of  ,  [or 

Form  of  such     Delegate   appointed  for  granting  probate 
grant.  or  letters  of   administration   in  (here  insert 

the  limits  of  the  Delegate's  jurisdiction)]  hereby  make 
known  that  on  the  day  of 

letters  of  administration  (with  or  without  the  will 
annexed,  as  the  case  may  be)  of  the  property  and  credits 
of  ,  late  of  ,  deceased,  were 

granted  to  ,  the  father  (or  as  the  case  may  be)   of 

the  deceased,  he  having  undertaken  to  administer  the 
same,  and  to  make  a  true  inventory  of  the  said  property 
and  credits,  and  to  exhibit  the  same  in  this  Court  at 
or  before  the  expiration  of  six  months  from  the  date  of 
this  grant,  and  also  to  render  a  true  account  of  the 
said  property  and  credits  within  one  year  from  the  same 
date. 

The  day  of  18     ." 

78.  Every  person   to   whom  any   grant   of  letters  of 
Administration-    administration  is  committed,   and,   if  the 
bond-  Judge    so   direct,    any    person    to    whom 
probate  is  granted,  shall  give   a  bond  to  the  Judge  of 
the  District  Court  to  enure  for  the  benefit  of  the  Judge 
for   the   time   being,  with  one  or  more  surety  or  sureties, 
engaging  for  the  due  collection,  getting  in,  and   adminis- 
tering the  estate   of  the  deceased,  which  bond  shall  be 
in  such  form  as  the  Judge  from  time  to  time  by   any 
general  or  special  order  directs. 

79.  The  Court  may,   on  application  made  by  petition 

Assignment  of      ancl  on    bein&    satisfied    that    the    engage- 

administration-     ment  of  any  such  bond  has  not  been   kept, 

and  upon   such  terms   as   to   security,   or 

providing  that  the  money  received  be  paid  into  Court, 
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or  otherwise  as  the  Court  may  think  fit,  assign  the  same 
to  some  proper  person,  who  shall  thereupon  be  entitled 
to  sue  •  on  the  said  bond  in  his  own  name  as  if  the  same 
had  been  originally  given  to  him  instead  of  to  the  Judge 
of  the  Court,  and  shall  be  entitled  to  recover  thereon, 
as  trustee  for  all  persons  interested,  the  full  amount  re- 
coverable in  respect  of  any  breach  thereof. 

80.  No  probate   of   a   will   shall  be  granted  until  after 

the  expiration  of  seven  clear  days,  and 
which*3  probato  no  letters  of  administration  shall  be  grant- 
or administra-  ed  until  after  the  expiration  of  fourteen 
tion  shall  not  be  cjear  ^ays,  from  t|10  ^ay  Of  the  testator 

or  intestate's  death. 

81.  Until   a   public   registry  for   wills   is  established, 
Filing  of  origi-     every  District  Judge  and  District  Delegate 

nai  wills  of  shall  file  and  preserve  among  the  records 
which  probate  of  hjs  Court  all  original  wills  of  which 
or  administra-  -.  ,  S;  ,  .  .  , 

tion  with  will  probate  or  letters  of  administration  with 
annexed  grant-  the  will  annexed  may  be  granted  by  him  : 
ed'  and  the  Local  Government  shall  make 

regulations  for  the  preservation  and  inspection  of  the 
wills  so  filed  as  aforesaid. 

82.  After  any  grant  of  probate  or  letters  of  adminis- 

tration, no  other  than  the  person  to  whom 
bSJoradminis:  the  same  shall  have  been  granted  shall 
tration  alone  to  have  power  to  sue  or  prosecute  any  suit, 
Smf revoked*1  or  otnenvise  act  as  representative  of  the 

deceased,  throughout  the  Province  in 
which  the  same  may  have  been  granted,  until  such  pro- 
bate or  letters  of  administration  shall  have  been  recalled 
or  revoked. 

83.  In    any   case   before   the    District  Judge  in  which 
Procedure  in     there  is  contention,    the    proceeding   shall 

contentious  take,  as  nearly  as  may  be,  the  form  of 
cases-  a  suit,  according  to  the  provisions  of  the 

Code  of  Civil  Procedure,  in  which  the  petitioner  for 
probate  or  letters  of  administration,  as  the  case  may  be, 
shall  be  the  plaintiff,  and  the  person  who  may  have 
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appeared  as  aforesaid  to  oppose  the  grant  shall  be  the 
defendant. 

84.  Where  any  probate  is,  or  letters  of  administration 

are,  revoked,  all  payments  bond  fide  made 
Payment  to  exe-  to  any  executor  or  administrator  under 
nStitor  before  such  probate  or  administration  before  the 
probate  or  ad  mi-  revocation  thereof  shall,  notwithstanding 

r  6"     suctl  revocation>  be  a  legal  discharge  to  the 
person  making  the  same  ; 

and  the  executor  or  administrator  who  shall  have    acted 

Rteht  of  such    under   any   such  revoked  probate  or  admi- 

executor  or  ad-     nistration  may  retain   and  reimburse   him- 

™co!f  "himself0      Self    °Ut    °f    the    aSSGtS  °f  the  deceased  in 
respect    of    any   payments   made   by  him 

which  the  person  to  whom  probate  or  letters  of  admi- 
nistration shall  be  afterwards  granted  might  have  law- 
fully made. 

85.  Notwithstanding  anything  hereinbefore  contained, 
Power  to  refuse     ^    sna^»    except    in    cases    to    which  the 
letters  of  admi-     Hindu  Wills  Act,  1870,  applies,  be   in   the 
nistration.  discretion  of   the    Court   to  make  an  order 
refusing,  for  reasons  to  be  recorded  by   it   in   writing,  to 
grant  any   application   for  letters  of  administration  made 
under  this  Act. 

86.  Every   order  made  by  a  District  Judge  or  District 
Appeals  from    Delegate   by  virtue   of  the  powers  hereby 

orders  of  D  i  s-  conferred  upon  him  shall  be  subject  to 
trict  Judge.  appeal  to  the  High  Court  under  the  rules 

contained  in  the  Code  of  Civil  Procedure  applicable  to 
appeals. 

87.  The   High  Court  shall  have  concurrent  jurisdic- 
Concurrent  ju-    ^on  w^^  ^ie  District  Judge  in  the  exercise 
risdiction  of    of  all  the  powers   hereby    conferred   upon 
High  Court.          the  District  Judge. 
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CHAPTER  VI. 

OF  THE  POWERS  OF  AN  EXECUTOR  OR 
ADMINISTRATOR. 

88.  An  executor  or  administrator  has  the  same  power 
in  respect  of     to  sue  in  respect  of   all   causes   of   action 

causes  of  action  that  survive   the   deceased,  and  may  exer- 

cTI^e'd    ami  c*se    ^e    same  powers   for  the   recovery 

debts  d  u  e  at  of  debts   due   to   him   at   the  time  of  his 

death.  death,  as  the  deceased  had  when  living. 

89.  All  demands   whatsoever,   and  all  rights  to  prose- 
Demands  and     cute  or  defend  any  suit  or   other  proceed- 

rights  of  suit  of  mg,  existing  in  favour  of  or  against  a 
or  against  de-  person  at  the  time  of  his  decease  survive 
to^and  against  t°  and  against  his  executors  or  adminis- 
executor  or  ad-  trators,  except  causes  of  action  for  defama- 
tion, assault  as  denned  in  the  Indian  Penal 
Code,  or  other  personal  injuries  not  causing  the  death  of 
the  party,  and  except  also  cases  where,  after  the  death 
of  the  party,  the  relief  sought  could  not  be  enjoyed,  or 
granting  it  would  be  nugatory. 

Illustration. 

A  collision  takes  place  on  a  railway  in  consequence  of  some 
neglect  or  default  of  the  officials,  and  a  passenger  is  severely 
hurt,  but  not  so  as  to  cause  death.  He  afterwards  dies  without 
having  instituted  any  suit.  The  cause  of  action  does  not 
survive. 

90.  An   executor   or   administrator    has  power,    with 

the   consent  of  the    Court   by   which   the 
6 


ad6mi-     probate   or   letters   of  administration  was 
nistrator  to  dis-     or  were  granted,  to  dispose  of  the  property 
pose  o  f    p  r  o-     of  ^e   deceased,    either  wholly  or  in  part, 
in  such  manner  as  he  thinks  fit  : 

Provided  that  the  Court  may,  when  granting  probate 
or  letters  of  administration,  exempt  the  executor  or  ad- 
ministrator from  the  necessity  of  obtaining  such  consent 
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as  to  the  whole  or  any  specified  part  of  the  assets  of  the 
deceased. 

Illustrations. 

(a).  The  deceased  has  made  a  specific  bequest  of  part  of 
his  property.  The  executor,  not  having  assented  to  the 
bequest,  sells  the  subject  of  it  with  the  consent  of  the  Court. 
The  sale  is  valid. 

(6).  The  executor,  in  the  exercise  of  his  discretion,  mort- 
gages a  part  of  the  immoveable  estate  of  the  deceased  with 
the  consent  of  the  Court.  The  mortgage  is  valid. 

91.     If  an  executor  or  administrator  pur- 
chases,  either   directly   or   indirectly,   any 
ministrator    of    part   of  the   property  of  the  deceased,  the 
deceased's  P10-    sale  is  voidable  at  the  instance  of  any  other 
person  interested  in  the  property  sold. 

92.  When  there  are  several   executors  or  administra- 

tors, the  powers  of  all  may,  in  the  absence 
of.  an7  direction  to   the  contrary  in  the 
tors  or  adminis-    will  or  grant  of  letters  of  administration, 
trators  exercis-    he  exercised  by  any  one  of  them  who  has 
proved  the  will  or  taken  out  administration. 

Illustrations. 

(a).  One  of  several  executors  has  power  to  release  a  debt 
due  to  the  deceased. 

(i).     One  has  power  to  surrender  a  lease. 

(c).  One  has  power  to  sell  the  property  of  the  deceased, 
moveable  or  immoveable. 

(<f).     One  has  power  to  assent  to  a  legacy. 

(e).  One  has  power  to  endorse  a  promissory  note  payable 
to  the  deceased. 

^/).  The  will  appoints  A,  B,  C,  and  D  to  be  executors, 
and  directs  that  two  of  them  shall  be  a  quorum.  No  act  can 
be  done  by  a  single  executor. 

93.  Upon  the  death   of  one   or  more  of  several  exe- 

cutors or  administrators,  all  the  powers  of 
Sdwerson  death  the  office  become,  in  the  absence  of  any 
of  one  of  several  direction  to  the  contrary  in  the  will  or  grant 
executors  or  ad-  of  letters  of  administration,  vested  in  the 
zaumtratora.  survivor. 
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Powers  of  ad- 
ministrator o  f 
effects  unadmi- 
nistered. 


Powers  of  ad- 
ministrator du- 
ring minority. 


Powers  of  mar- 
ried executrix 
or  administra- 
trix. 


94.  The  administrator  of  effects  unad- 
ministered  has,  with  respect  to  such  effects, 
the  same  powers  as   the   original   executor 
or  administrator. 

95.  An   administrator   during  minority 
has  all  the  powers  of  an  ordinary  adminis- 
trator. 

96.  When   probate   or  letters  of  admi- 
nistration shall    have   been    granted   to    a 
married  woman,  she  has  all  the  powers   of 
an  ordinary  executor  or  administrator. 


CHAPTER  VII. 

OF  THE  DUTIES  OF  AN  EXECUTOR  OR 
ADMINISTRATOR. 


97.  It  is  the  duty  of  an  executor  to  provide  funds  for 
As  to  deceased's     the   performance    of  the  necessary  funeral 
funeral    cere-     ceremonies  of  the   deceased   in  a   manner 
monies.  suitable   to   his  -condition,   if  he   has  left 
property  sufficient  for  the  purpose. 

98.  An   executor    or  administrator   shall,  within     six 
inventory  and     months  from  the  grant  of  probate  or  letters 

account.  of  administration,  exhibit  in  the  Court   by 

which  the  sams  has  or  have  been  granted  an  inventory 
containing  a  full  and  true  estimate  of  all  the  property  in 
possession,  and  all  the  credits,  and  also  all  the  debts  owing 
by  any  person  or  persons  to  which  the  executor  or  admi- 
nistrator is  entitled  in  that  character,  and  shall  in  like 
manner,  within  one  year  from  the  date  aforesaid,  exhibit 
an  account  of  the  estate,  showing  the  assets  that  have 
come  to  his  hands,  and  the  manner  in  which  they  have 
been  applied  or  disposed  of. 
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99.  In  all  cases  where  it  is  sought  to  obtain  a  grant 
Inventory  to  in-  °^  probate  or  letters  of  administration  in- 
clude property  tended  to  have  effect  throughout  the  whole 
j? .  *n,y  JPa]P  of  of  British  India,  the  executor,  or  the  person 
dia"  applying  for  administration,  shall  include 
in  the  inventory  of  the  effects  of  the  deceased  all  his 
moveable  or  immoveable  property  situate  in  British  India  : 

and  the  value  of  such  property  situate  in  eaoh  Province 
shall  be  separately  stated  in  such  inventory,  and  the  pro- 
bate or  letters  of  administration  shall  be  chargeable  with 
a  fee  corresponding  to  the  entire  amount  or  value  of  the 
property  affected  thereby  wheresoever  situate  within 
British  India. 

As  to  property        ^^'    ^he  executor  or  administrator  shall 
of,    and   debts    collect,  with  reasonable  diligence,  the  pro- 
owing  to, deceas-    perty   Of  the   deceased  and  the  debts  that 
were  due  to  him  at  the  time  of  his  death. 

101.  Funeral  expenses  to  a  reasonable  amount,  accord- 
Expenses  to  be    inS  to   the   degree    and  quality  of  the  de- 
paid  before  all    ceased,  and   death-bed   charges,  including 

fees  for  medical  attendance,  and  board 
and  lodging  for  one  month  previous  to  his  death,  are  to 
be  paid  before  all  debts. 

102.  The  expenses  of  obtaining  probate  or  letters  of 
Expenses  to  be     administration,  including  the  costs  incurred 

paid  next  after  for  or  in  respect  of  any  judicial  proceedings 
such  expenses,  ^hat  may  be  necessary  for  administering 
the  estate,  are  to  be  paid  next  after  the  funeral  expenses 
and  death-bed  charges. 

103.  Wages   due  for  services  rendered  to  the  deceased 

w^n^   three   months  next  preceding  his 
death  by  any  labourer,  artizan  or  domestic 
be   next    paid,     servant   are   next   to  be  paid,  and  then  the 

debtsthen  °ther    oth.er  debts  °.f  the  deceased  according  to 

their  respective  priorities  (if  any). 
Save  as  afore- 
said, all  debts  to  1A/1C1  £  'J  J«A         • 

be  paid  equally  *^«  Save  as  aforesaid,  no  creditor  is 
and  rateaWy.  to  have  a  right  of  priority  over  another. 
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But  the  executor  or  administrator  shall  pay  all  snch 
debts  as. he  knows  of,  including  his  own,  equally  and  rate- 
ably,  as  far  as  the  assets  of  the  deceased  will  extend. 
Debts  to  be  paid         105.     Debts   of  every   description  must 
before  legacies.      be  paid  before  any  legacy. 

106.  If  the  estate  of  the  deceased  is 
mhiMrator  not  subject  to  any  contingent  liabilities,  an 
bound  to  pay  executor  or  administrator  is  not  bound  to 
legacies  without  pay  any  legacy  without  a  sufficient  indem- 
inaemmty.  *-*  J  .t/.1  T  i  -T,«  i 

nity  to  meet  the  liabilities  whenever  they 
may  become  due. 

107.  If  the  assets,   after  payment  of  debts,   necessary 
Abatement  of    expenses   and    specific     legacies,    are   not 

general  legacies,  sufficient  to  pay  all  the  general  legacies 
in  full,  the  latter  shall  abate  or  be  diminished  in  equal 
proportions  ; 

and,  in  the  absence  of  any  direction   to  the  contrary 

Executor  not     ^n  ^e  w^>  ^e  executor  has  no  right  to  pay 

to  payU one  "le-     one  legatee   in   preference   to  another,  nor 

gatee  in  prefer-     to  retain  any  money  on  account  of  a  legacy 

ence    to    ano-     ^0  himseif  or  to   any   person  for  whom  he 

is  a  trustee. 

108.  Where  there  is  a  specific  legacy,   and   the  assets 
Non    b  are   su^cient  ^or   ^ie   payment    of  debts 

meatof  specific  and  necessary  expenses,  the  thing  speci- 
legacy  when  fied  must  be  delivered  to  the  legatee 
Spay  dS^  without  any  abatement, 

109.  Where   there  is  a  demonstrative   legacy,   and  the 
Right    under     assets   are   sufficient  for   the    payment  of 

demonstrat  i  v  e  debts  and  necessary  expenses,  the  legatee 
1  e  g  a  c  y  when  ^as  a  preferential  claim  for  payment  of 

assets  sufficient      -,  •     •,  .CIT        _c        i    5  v   i 

to  pay  debts  his  legacy  out  or  the  fund  from  which 
and  necessary  the  legacy  is  directed  to  be  paid  until 
expenses.  gucj1  fund  jg  ex}iausted,  and  if,  after  the 

fund  is  exhausted,  part  of  the  legacy  still  remains  unpaid, 
he  is  entitled  to  rank  for  the  remainder  against  the  general 
assets  as  for  a  legacy  of  the  amount  of  such  unpaid  re- 
mainder. 
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110.  If  the  assets  are  not  sufficient  to   answer  the 
Rateable  abate,    debts  and  the   specific  legacies    an  abate- 
ment of  specific     ment  shall  be  made   trom   the  latter  rate- 
legacies.  abiy  in  proportion    to    their    respective 
amounts. 

Illustration* 

A  has  bequeathed  to  B  a  diamond-ring,  valued  at  500 
rupees,  and  to  C  a  horse,  valued  at  1,000  rupees.  It  is  found 
necessary  to  sell  all  the  effects  of  the  testator,  and  his  assets, 
after  payment  of  debts,  are  only  1,000  rupees.  Of  this  sura 
rupees  333-5-4  are  to  be  paid  to  B,  and  rupees  666-10-8  to  C. 

111.  For  the  purpose  of  abatement,  a  legacy  for  life, 
Legacies  treated     a  sum  appropriated  by  the  will  to  produce 
as    general    for     an  annuity,    and  the   value    of  an  annuity 

PUentSe°fabate*    wnen   no    sum   na8   been   appropriated  to 
produce   it,   shall   be    treated   as  general 
legacies. 


CHAPTER  VIII. 
OF  THE  EXECUTOR'S  ASSENT  TO  A  LEGACY. 

Assent  neces-  ^^.  The  assent  of  the  executor  is 
siry  to  complete  necessary  to  complete  a  legatee's  title  to 

legatee's  title.         ftis  legacy. 

Illustrations. 

(a).  A  by  his  will  bequeaths  to  B  his  Government  paper, 
which  is  in  deposit  with  the  Bank  of  Bengal.  The  Bank 
has  no  authority  to  deliver  the  securities,  nor  B  a  right  to 
take  possession  of  them,  without  the  assent  of  the  executor, 

(b\  A  by  his  will  has  bequeathed  to  C  his  house  in 
Calcutta  in  the  tenancy  of  B.  C  is  not  entitled  to  receive 
the  rents  without  the  assent  of  the  executor. 

113.    The  assent  of  the  executor  to  u  specific   bequest 

Effect  of  cxe-    8na^  ^e   sufficient  to   divest  his  interest 

cutor'8  assent  to    as  executor  therein,   and  to   transfer  the 

specific  legacy,      subject  of  the  bequest  to  the  legatee,  unless 
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the  nature  or  the   circumstances  of  the  property  require 
that  it  shall  be  transferred  in  a  particular  way. 

N  a  t  ur  e  of  This  assent  may  be  verbal,  and  it  may 
assent,  be  either  express  or  implied  from  the 

conduct  of  the  executor. 

Illustrations. 

(a),  A  horse  is  bequeathed.  The  executor  requests  the 
legatee  to  dispose  of  it,  or  a  third  party  proposes  to  purchase 
the  horse  from  the  executor,  and  he  directs  him  to  apply 
to  the  legatee.  Assent  to  the  legacy  is  implied. 

(6).  The  interest  of  a  fund  is  directed  by  the  will  to  be 
applied  for  the  maintenance  of  the  legatee  during  his 
minority.  The  executor  commences  so  to  apply  it.  This  is 
an  assent  to  the  whole  of  the  bequest. 

(c).  A  bequest  is  made  of  a  fund  to  A,  and  after  him  to  B. 
The  executor  pays  the  interest  of  the  fund  to  A,  This  is  an 
implied  assent  to" the  bequest  to  B, 

(<£).  Executors  die  after  paying  all  the  debts  of  the 
testator,  but  before  satisfaction  of  specific  legacies.  Assent 
to  the  legacies  may  be  presumed. 

(e}.  A  person  to  whom  a  specific  article  has  been 
bequeathed  takes  possession  of  it  and  retains  it  without  any 
objection  on  the  part  of  the  executor.  His  assent  may  be 
presumed. 

114.     The   assent   of  an  executor  to  a  legacy  may  be 
Conditional     conditional,    and  if  the  condition   be   one 
absent.  which  he  has  a  right  to   enforce,   and  it  is 

not  performed,  there  is  no  assent. 

Illustrations. 

(a,)  A  bequeaths  to  B  his  lands  of  Sultanpur,  which  at 
the  date  of  the  will,  aud  at  the  death  of  A,  were  subject  to 
a  mortgage  for  10,000  rupees.  The  executor  assents  to  the 
bequest  on  condition  that  B  shall  within  a  limited  time  pay 
the  amount  due  on  the  mortgage  at  the  testator's  death.  The 
amount  is  not  paid.  There  is  no  assent. 

(6.)  The  executor  assents  to  a  bequest  on  condition  that 
the  legatee  shall  pay  him  a  sum  of  money.  The  payment  is 
not  made.  The  assent  is  nevertheless  valid. 
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115.     When  the   executor  is  a  legatee,   his   assent  to 

Assent  of  exe-     his  own   legacy   is   necessary  to  complete 

cutor  to  his  own    his  title  to  it,  in   the  same  way  as  it  is 

required  when  the  bequest  is  to  another 

person  and  his   assent   may  in   like   manner  be  express  or 

implied. 

Assent  shall  be  implied  if  in  his   manner  of  adminis- 
tering the  property   he  does  any  act  which 
is  referable  to  his  character  of  legatee  and 
is  not  referable  to  his  character  of  executor. 

Illustration. 

An  executor  takes  the  rent  of  a  house  or  the  interest  of 
Government-securities  bequeathed  to  him,  and  applies  it  to  his 
own  use.  This  is  assent. 

Effect  of  exe-  116.  The  assent  of  the  executor  to  a 
cutor's  assent,  legacy  gives  effect  to  it  from  the  death 
of  the  testator. 

Illustrations. 

(a).  A  legatee  sells  his  legacy  before  it  is  assented  to  by 
the  executor.  The  execut  or's  subsequent  assent  operates  for 
the  benefit  of  the  purchaser,  and  completes  his  title  to  the 
legacy. 

(b).  A  bequeaths  1,000  rupees  to  B  with  interest  from  his 
death.  The  executor  does  not  assent  to  this  legacy  until  the 
expiration  of  a  year  from  A's  death.  B  is  entitled  to  interest 
from  the  death  of  A. 

Executor  when        H7.    An  executor  is  not  bound  to  pay 
to  deliver     le-    or  deliver  any  legacy  until  the  expiration 
of  one  year  from  the  testator's  death. 

Illustration. 

A  by  his  will  directs  his  legacies  to  be  paid  within  six  months 
after  his  death.  The  executor  is  not  bound  to  pay  them  before 
the  expiration  of  a  year. 
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CHAPTER  IX, 

OF  THE  PAYMENT  AND  APPORTIONMENT 
OF  ANNUITIES. 


118.  Where    an   annuity  is   given  by  the  will,  and  no 
Commence      t*me    *s   ^e^  ^or  *ts    commencement,  it 

mentoTannuity  shall  commence  from  the  testator's  death, 
when  no  time  and  the  first  payment  shall  be  made  at  the 
fixed  by  will.  expiration  of  a  year  next  after  that  event. 

119.  Where  there  is  a  direction  that  the  annuity  shall 

be  paid  quarterly  or  monthly,  the  first 
payment  shall  be  due  at  the  end  of  the 

terly  or  month-     first  quarter  or  first  month,  as  the  case  may 

due  firSt  faUS  be'  after  the  testator's  death,  and  shall,  if 
the  executor  think  fit,  be  paid  when  due  ; 

but  the   executor  shall  not  be  bound  to  pay  it  till  the  end 

of  the  year. 

120.  Where  there  is  a  direction  that  the  first  payment 

of  an  annuity  shall  be  made  within  one 
sive  parents  month  or  any  other  division  of  time  from 
when  first  pay-  the  death  of  the  testator,  or  on  a  day  cer- 
ment  ^  directed  tain,  the  successive  payments  are  to  be 
within  %  i"^}  n  made  on  the  anniversary  of  the  earliest 
time,  or  on  day  day  on  which  the  will  authorizes  the  first 

payment  to  be  made  ; 

and  if  the  annuitant  dies  in  the  interval 
whePre  10aSieui.    between  the   times  of  payment,  an  appor- 
tantdi^esbe-    tioned  share  of  the  annuity   shall  be   paid 
of    to  his  representative. 


SECS.  121-124.]  PROBATE  AND  ADMINISTRAION.  663 

CHAPTER  X. 

OF  THE  INVESTMENT  OF  FUNDS  TO  PROVIDE  FOR 
LEGACIES. 

121.  Where  a  legacy,   not  being  a  specific  legacy,  is 

given  for  life,   the    sum   bequeathed   shall 
at  ih?  end  of  the  37ear  be  invested  in  such 
ed  where  legacy,    securities  as  the  High  Court  may,   by  any 

n?ven?o€r  life6  °*     g6116™?  rule  to  be  made  from  time  to  time» 
authorize  or  direct,  and  the  proceeds  there- 
of shall  be  paid  to  the  legatee  as  the  same  shall  accrue 
due. 

122.  Where  a  general  legacy  is  given  to  be  paid  at  a 
investment  of    future  time,  the  executor  shall  invest  a 

general  legacy,    sum  sufficient  to   meet  it  in  securities  of 
turetimid  at  fu~    *ke  kind  mentioned  in  the  last  preceding 
section. 

intermediate        The    intermediate    interest    shall   form 
interest.  part  Of  the  residue  of  the  testator's  estate, 

123.  Where  an  annuity  is  given  and  no 
when  Cnodfund  fund  is  charged  with  its  payment  or  appro- 
charged  with,  or  priated  by  the  will  to  answer  it,  a  Govern- 
appropriated  to,  ment- annuity  of  the  specified  amount  shall 


annuity. 


be  purchased,  or 


if  no  such  annuity  can  be  obtained,  then  a  sum  suffi- 
cient to  produce  the  annuity  shall  be  invested  for  that 
purpose  in  such  securities  as  the  High  Court  may,  by  any 
general  rule  to  be  made  from  time  to  time,  authorize  or 
direct. 

124.     Where   a  bequest  is  contingent,  the  executor  is 

Transfer  to  re-    n°k  bound   to   invest  the   amount  of  the 

siduary  legatee    legacy,  but  may  transfer  the  whole  residue 

b4ueCsTtiUgent    of  the  estate  to  the  residuary  legatee   (  if 

any)  on  his  giving  sufficient  security  for 

the  payment  of  the  legacy  if  it  shall  become  due. 
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125.  Where   the  testator  has  bequeathed  the  residue 

of  his  estate  to  a  person  for  life  with  a 
direction  that  it  shall  be  invested  in  cer- 
tain specified  securities,  so  much  of  the 
estate  as  is  not  at  the  time  of  his  death 
invested  in  securities  of  the  specified  kind 
shall  be  converted  into  money  and  invested 
in  such  securities. 

126.  Such 


Investment  of 
residue  b  e- 
queathed  for 
life,  with  direc- 
tion to  invest  in 
specified  secu- 
rities. 


Time  and  man- 
ner of  conver- 
sion and  invest- 
ment. 


conversion  and  investment  as  are  con- 
templated  by  the  last  preceding  section 
shall  be  made  at  such  times  and  in  such 
manner  as  the  executor  in  his  discretion 
thinks  fit  ; 

and,  until  such  conversion  and  investment  shall  be  corn- 
Interest  pay-  P^ted,  tne  person  who  would  be  for  the 
able  until  time  being  entitled  to  the  income  of  the 
investment.  fund  when  so  invested  shall  receive  in- 
terest at  the  rate  of  six  per  cent,  per  annum  upon  the 
market-value  (to  be  computed  as  of  the  date  of  the  testa- 
tor's death)  of  such  part  of  the  fund  as  shall  not  yet 
have  been  so  invested. 


where  minor  en- 
titled to  imme- 
diate payment 
or  possession  of 
bequest,  and  no 
direction  to  pay 
to  person  on  his 


127.  Where,  by  the  terms  of  a  bequest,  the  legatee 
Procedure  is  entitled  to  the  inimedate  payment  01 
possession  of  the  money  or  thing  be- 
queathed, but  is  a  minor,  and  there  is  no 
direction  in  the  will  to  pay  it  to  any  per- 
son on  his  behalf,  the  executor  or  adminis- 
trator shall  pay  or  deliver  the  same  into 
the  Court  of  the  District  Judge  by  whom, 
or  by  whose  District  Delegate,  the  probate  was,  or  letters 
of  administration  with  the  will  annexed  were,  granted; 
to  the  account  of  the  legatee,  unless  the  legatee  be  a 
ward  of  the  Court  of  Wards  ;  and,  if  the  legatee  be  a 
ward  of  the  Court  of  Wards,  the  legacy  shall  be  paid 
into  that  Court  to  his  account ; 

and  such  payment  into  the  Court  of  the  District  Judge, 
or  into  the  Court  of  Wards,  as  the  case  may  be,  shall  be 
a  sufficient  discharge  for  the  money  so  paid  ; 
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and  such  money,  when  paid  in,  shall  be  invested  in  the 
purchase  of  Government-securities,  which,  with  the  in- 
terest thereon,  shall  be  transferred  or  paid  to  the  person 
entitled  thereto,  or  otherwise  applied  for  his  benefit,  as 
the  Judge  or  the  Court  of  Wards,  as  the  case  may  be, 
may  direct. 


CHAPTER  XL 
OF  THE  PRODUCE  AND  INTEREST  OF  LEGACIES. 


Legatee's  title  .  ^-J^  legatee  of  a  specific  legacy 
to  produce  of  is  entitled  to  the  clear  produce  thereof,  if 
specific  legtcy.  anVi  fr0m  the  testator's  death. 

Exception.  —  A  specific  bequest,  contingent  in  its  terras, 
does  not  comprise  the  produce  of  the  legacy  between  the 
death  of  the  testator  and  the  vesting  of  the  legacy. 

The  clear  produce  of  it  forms  part  of  the  residue  of 
the  testator's  estate. 

Illustrations. 

(a\  A  bequeaths  his  flock  of  sheep  to  B»  Between  the 
death  of  A  and  delivery  by  his  executor  the  sheep  are  shorn, 
or  some  of  the  ewes  produce  lambs.  The  wool  and  lambs  are 
the  property  of  B. 

(b).  A.  bequeaths  his  Government-securities  to  B,  but  post- 
pones the  delivery  of  them  till  the  death  of  G.  The  interest 
which  falls  due  between  the  death  of  A  and  the  death  of  G 
belongs  to  B,  and  must,  unless  he  is  a  minor,  be  paid  to  him 
as  it  is  received. 

(c).  Ihe  testator  bequeaths  all  his  four  per  cent.  Govern- 
ment promissory  notes  to  A  when  be  shall  complete  the  age  of 
18.  A,  if  he  complete  that  age,  is  entitled  to  receive  the 
notes,  but  the  interest  which  accrues  in  respect  of  them,  be- 
tween the  testator's  death  and  A's  completing  18,  forms  part 
of  the  residue, 

Residuary  le-        129.    The   legatee   under  a  general  resi- 
title  to    duary  bequest  is   entitled  to   the   produce 
of  the  residuary   fund  from  the  testator's 
death. 
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Exception. — A  general  residuary  bequest  contingent  in 
its  terms  does  not  comprise  the  income  which  may 
accrue  upon  the  fund  bequeathed  between  the  death  of 
the  testator  and  the  vesting  of  the  legacy. 

Such  income  goes  as  undisposed  of. 

Illustrations. 

(a).  The  testator  bequeaths  the  residue  of  his  property  to 
A,  a  minor,  to  be  paid  to  him  when  he  shall  complete  the  age 
of  18.  The  income  from  the  testator's  death  belongs  to  A. 

(6).  The  testator  bequeaths  the  residue  of  his  property  to 
A  when  he  shall  complete  the  age  of  18.  A,  if  he  complete 
that  age,  is  entitled  to  receive  the  residue.  The  income  which 
has  accrued  in  respect  of  it  since  the  testator's  death  goes  as 
undisposed  of. 

130.  Where  no  time  has  been  fixed  for 
the  payment  of  a  general  legacy,  interest 
payment  of  ge-  begins  to  run  from  the  expiration  of  one 
nerai  legacy.  year  from  the  testator's  death. 

Exceptions. — (1).  Where  the  legacy  is  bequeathed  in 
satisfaction  of  a  debt,  interest  runs  from  the  death  of  the 
testator. 

(2).  Where  the  testator  was  a  parent  or  a  more  remote 
ancestor  of  the  legatee,  or  has  put  himself  in  the  place  of 
a  parent  of  the  legatee,  the  legacy  shall  bear  interest  from 
the  death  of  the  testator. 

(3).  Where  a  sum  is  bequeathed  to  a  minor  with  a 
direction  to  pay  for  his  maintenance  out  of  itr  interest 
is  payable  from  the  death  of  the  testator. 

131.  Where  a  time  has  been  fixed  for  the  payment  of 
interest  when  a  general  legacy,  interest  begins  to  run 
time  fixed.  from  the  time  so  fixed. 

The  interest  up  to  such  time  forms  part  of  the  residue 
of  the  testator's  estate. 

Exception, — Where  the  testator  was  a  parent  or  a  more 
remote  ancestor  of  the  legatee,  or  has  put  himself  in 
the  place  of  a  parent  of  the  legatee,  and  the  legatee  is 
a  minor,  the  legacy  shall  bear  interest  from  the  death  of 
the  testator,  unless  a  specific  sum  is  given  by  the  will 
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for  maintenance,  or  unless  the  will  contains  a  direction 

to  the  contrary. 

Rate  of  interest.        132-    The  rate  of  interest  shall  be  six 

per  cent,  per  annum. 

133.     No  interest  is   payable   on  the  arrears  of  an  an- 
nuity within  the  first  year  from  the   death 


arrears  ^f   a™    °^  tne   testator,  although   a  period  earlier 


No  interest  on 

rrears    of    an- 

n  u  i  t  y  within     than  the  expiration  of  that  year  may   have 
first  year  after    been  fixe(j  by  the  will  for  making  the  first 

testator's  death. 


payment  of 
Interest  on  sum          134'      Where    a  SUm  °f  m0ney  is  direct> 

to  be  invested  ed  to  be  invested  to  produce  an  annuity, 
to  produce  an-  interest  is  payable  on  it  from  the  death  of 
nulty'  the  testator. 


CHAPTER  XII. 
OF  THE  REFUNDING  OF  LEGACIES. 

135.  An  executor  who   has  paid   a  legacy  under  the 
Refund  of  lega-    order  of  a  Judge,  is  entitled   to   call  upon' 

cy  paid  under  the  legatee  to  refund  in  the  event  of  the 
Judge's  orders,  assets  proving  insufficient  to  pay  all  the 
legacies. 

136.  When  an   executor  has  voluntarily  paid  a  legacy, 
No  refnnd  if    ne  cannot  call  upon  a  legatee  to  refund 

paid  voiunta-    in  the   event  of  the  assets  proving  insuffi- 
cient to  pay  all  the  legacies. 

137.  When  the  time  prescribed   by  the  will  for  the 
Refund  when    performance  of  a  condition  has  elapsed, 

legacy  becomes  Without  the  Condition  having  been  per- 
due on  perform-  formed,  and  the  executor  has  thereupon, 
ance  of  condi-  ..,  '_  ,  T,  •1,111  • 

tion  within  fur-  without  fraud,  distributed  the  assets  ;  in 
ther  time  allow-  such  case,  if  further  time  has,  under  the 
second  clause  of  this  section,  been  allowed 
for  the  performance  of  the  condition,  and  the  condition 
has  been  performed  accordingly,  the  legacy  cannot  be 
claimed  from  the  executor,  but  those  to  whom  he  has  paid 
it  are  liable  to  refund  the  amount. 
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Where  the  will  requires  an  act  to  be  performed  by 
the  legatee  within  a  specified  time,  either  as  a  condition 
to  be  fulfilled  before  the  legacy  is  enjoyed,  or  as  a  con- 
dition upon  the  nonrfulfilment  of  which  the  subject- 
matter  of  the  bequest  is  to  go  over  to  another  person, 
or  the  bequest  is  to  cease  to  have  effect,  the  act  must 
be  performed  within  the  time  specified,  unless  the 
performance  of  it  be  prevented  by  fraud,  in  which  case 
such  further  time  shall  be  allowed  as  is  requisite  to  make 
up  for  the  delay  caused  by  such  fraud. 

138.  When  the  executor  has   paid   away  the  assets 
'%  When  each  le-     in   legacies,   and   he  is  afterwards  obliged 
gatee    compeii-     to  discharge  a  debt  of  which  he  had  no 

Previ°us  notice,  he  is  entitled  to  call  upon 
each  legatee  to  refund  in  proportion. 

139.  Where   an   executor  or  administrator   has  given 
Distribution  of     such  notices  as  the   High   Court   may,   by 

assets.  any   general  rule  to  be  made  from  time  to 

time,  prescribe,  for.creditors  and  others  to  send  in  to  him 
their  claims  against  the  estate  of  the  deceased,  he  shall, 
at  the  expiration  of  the  time  therein  named  for  sending 
in  claims,  be  at  liberty  to  distribute  the  assets,  or  any 
part  thereof,  in  discharge  of  such  lawful  claims  as  he 
knows  of,  and  shall  not  be  liable  for  the  assets  so  dis- 
tributed to  any  person  of  whose  claim  he  has  not  had 
notice  at  the  time  of  such  distribution  ; 

but  nothing   herein  contained  shall  prejudice  the  right 
Creditor  may     of  any  creditor  or  claimant  to   follow   the 
follow  assets.         assets,    or   any   part   thereof,  in  the  hands 
of  the  persons  who   may  have  received  the  same  res- 
pectively. 

140.  A  creditor  who  has  not  received  payment   of 

Creditor  may  his  debt  mav  cal1  UP°n  a  leSatee  who  ^as 
call  upon  legatee  received  payment  of  his  legacy  to  refund, 
to  refund.  whether  the  assets  of  the  testator's  estate 

were  or  were  not  sufficient  at  the  time  of  his  death  to 
-pay  both  debts  and  legacies,  and  whether  the  payment 
of  the  legacy  by  the  executor  was  voluntary  or  not. 
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141.  If  the   assets  were  sufficient  to   satisfy  all  the 
when  legatee     legacies  at  the  time  of  the  testator's  death, 

not  satisfied  or  a  legatee  who  has  not  received  payment 
compelled  to  re-  of  his  legacy,  or  who  has  .been  compelled 
tionduo, cearnnoC;  to  refund  under  the  last  preceding  section, 
oblige  one  paid  cannot  oblige  one  who  has  received  pay- 
in  full  to  refund.  ment  in  full  to  refund,  whether  the  legacy 
were  paid  to  him  with  or  without  suit,  although  the 
assets  have  subsequently  become  deficient  by  the  wast- 
ing of  the  executor. 

142.  If  the  assets  were   not  sufficient   to  satisfy  all 
When  unsatis-    the  legacies  at  the  time   of  the  testator's 

fied  legatee  death,  a  legatee  who  has  not  received 
must  first;; pro-  payment  of  his  legacy  must,  before  he 

C  6  6  CL      JifiTiimSb  11  i  •     r»     N    i  i  _i»  i 

executor,  if  sol-  can  call  on  a  satisfied  legatee  to  refund, 
vent.  first  proceed  against  the  executor  if  he 

is  solvent ;  but,  if  the  executor  is  insolvent  or  not  liable 
to  pay,  the  unsatisfied  legatee  can  oblige  each  satisfied 
legatee  to  refund  in  proportion. 

143.  The  refunding  of  one  legatee  to  another  shall  not 
Limit  to  refund-     exceed  the  sum  by  which    the   satisfied 
ing^of  one  lega-     legacy   ought  to  have  been  reduced  if  the 
tee  to  another.       estate  had  been  properly  administered. 

Illustration. 

A  has  bequeathed  240  rupees  to  3,  480  rupees  to  C,  and  720 
rupees  to  D.  The  assets  are  only  1,200  rupees,  and  if  proper- 
ly administered  would  give  2uO  rupees  to  B,  400  rupees  to  C, 
and  600  rupees  to  D.  C  and  D  have  been  paid  their  legacies 
in  full,  leaving  nothing  to  B.  B  can  oblige  C  to  refund  80 
rupees,  and  D  to  refund  120  rupees. 

Refunding  to  144.  The  refunding  shall  in  all  cases 
£?r<JtiUlout  in'  be  without  interest. 

^-    The    surplus    or    residue    of  the 
deceased's    property,    after    payment     of 
to  be  paid  to  re-    debts   and  legacies,  shall   be  paid  to  the 
residuary  legatee  when  any  has   been   ap- 
pointed by  the  will. 


570 


PROBATE   AND   ADMINISTRATION.        [SECS.  146-147. 


CHAPTER  XIII. 

OF  THE  LIABILITY  OF  AN  EXECUTOR  OR 
ADMINISTRATOR  FOR  DEVASTATION, 


Liability  of  exe- 
cutor or  admi- 
nistrator for  de- 
vastation. 


146.  When  an  executor  or  administra- 
tor misapplies  the  estate  of  the  deceased, 
or  subjects  it  to  loss  or  damage,  he  is  liable 
to  make  good  the  loss  or  damage  so  occa- 
sioned. 

Illustrations. 

(a).  The  executor  pays  out  of  the  estate  an  unfounded  claim. 
He  is  liable  to  make  good  the  loss  caused  by  the  payment, 

(6).  The  deceased  had  a  valuable  lease  renewable  by  notice, 
which  the  executor  neglects  to  give  at  the  proper  time.  The 
executor  is  liable  to  make  good  the  loss  caused  by  the  neglect. 

(c\  The  deceased  had  a  lease  of  less  value  than  the  rent 
payable  for  it,  but  terminable  on  notice  at  a  particular  time. 
The  executor  neglects  to  give  the  notice.  He  is  liable  to 
make  good  the  loss. 


147.     When  an   executor    or  administrator    occasions 

For  neglect  to     a  loss  to  the  estate   b7  neglecting  to  get 

get  in  any  part    in  any  part  of  the  property  of  the  deceased, 

of  property.          he  is  liable  to  make  good  the  amount. 


Illustrations. 

(a).  The  executor  absolutely  releases  a  debt  due  to  the 
deceased  from  a  solvent  person,  or  compounds  with  a  debtor 
who  is  able  to  pay  in  full.  The  executor  is  liable  to  make 
good  the  amount  so  lost. 

(6).  The  executor  neglects  to  sue  for  a  debt  till  the  debtor 
is  able  to  plead  the  Act  for  the  limitation  of  suits,  and  the 
debt  is  thereby  lost  to  the  estate.  The  executor  is  liable  to 
make  good  the  amount  of  the  debt. 
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CHAPTER  XIV. 

MISCELLANEOUS. 

Provisions  .p.  148.  In  Chapters  VIII,  IX,  X  and  XII 
plied  to  admi.  of  this  Act  the  provisions  as  to  an  execu- 
uistrator  with  tor  shall  apply  also  to  an  administrator 

will  annexed.  .,,     ,-.  .ft*  *  , 

with  the  will  annexed. 
Saving-clause.          1^9.     Nothing  herein  contained  shall — 

(a)  validate  any  testamentary  disposition  which  would 
otherwise  have  been  invalid ; 

(b)  invalidate   any    such    disposition    which     would 
otherwise  have  been  valid  ; 

(c)  deprive  any  person   of  any  right  of  maintenance 
to  which  he  would  otherwise  have  been  entitled  ;  or 

(e?)  affect  the  rights,  duties  and  privileges  of  the 
Administrator  General  of  Bengal,  Madras  or  Bombay. 

150.  No  proceedings  to  obtain  probate 
of  a  will,  or  letters  of  administration  to 
the  estate,  of  any  Hindu,  Muhammadan 
Budhist  or  person  exempted  under  section 
332  of  the  Indian  Succession  Act,  1865, 
shall  be  instituted  in  any  Court  in  British 
India  except  under  this  Act. 

151.    In  Act  No.   XXVII  of  1860  (An  Act  for  facili- 

Repeal  of  por-     fating  the  collection  of  debts  on  successions, 

tions    o  f  A  c  t    and  for  the  security  of  parties  paying  debts 

XXVii  of  i860.      to  the  representatives  of  deceased  persons), 

sections  15  and  16  and  the  proviso  to  section  13   shall   be 


grant  of  probate  or  letters  of  administration 
under  this  Act  in  respect  of  any  property 
shall  be  deemed  to  supersede  any  certifi- 
cate previously  granted  in  respect  of  the 
same  property  under  the  said  Act  No. 
XXVII  of  1860,  or  Bombay  Regulation 
No.  VIII  of  1827  ;  and  when,  at  the  time 
of  the  grant  of  such  probate  or  letters, 
any  suit  or  other  proceeding  instituted 


Probate  and  ad- 
ministration in 
case  of  persons 
exempted  from 
Succession  Act, 
to  be  granted 
only  under  this 
Act 


152.    The 

Grant  of  pro- 
bate or  adminis- 
tration to  super- 
sede certificate 
under  Act 
XXVII  of 
1860,  or  Bombay 
EegulationVlII 
of  1827. 
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by  the  holder  of  such  certificate  regarding  such  property 
is  pending,  the  person  to  whom  such  grant  is  made  shall, 
on  applying  to  the  Court  in  which  such  suit  or  proceed- 
ing is  pending,  be  entitled  to  take  the  place  of  such 
holder  in  such  suit  or  proceeding  : 

Provided  that,  when  any  certificate  is  superseded  under 
this  section,  all  payments  made  to  the  holder  of  such 
certificate  in  ignorance  of  such  supersession  shall  be  held 
good  against  claims  under  the  probate  or  letters  of  ad- 
ministration. 

153.  In  the  Court-fees  Act,  1870,  schedule  I,  Nos.  11 
Amendment  of  and  12,  in  the  third  column,  after  the  words 
Court-fees  Act.  ''amount  or  value,"  the  following  shall  be 
inserted,  namely  : — 

"  Provided  that,  when  after  a  certificate  has  been  grant- 
ed as  aforesaid  in  respect  of  any  estate,  probate  or  letters 
of  administration  is  or  are  granted  in  respect  of  the  same 
estate,  the  fee  payable  in  respect  of  such  latter  grant 
shall  be  reduced  by  the  amount  of  the  fee  paid  in  respect 
of  the  former  grant." 
Amendment  of  154-  The  following  amendments  shall 
Hindu  Wills  be  made  in  the  Hindu  Wills  Act,  1870 
Act-  (namely): — 

(a).  For  the  portion  of  section  two  commencing  with 
the  words  "  sections  one  hundred  and  seventy-nine  "  and 
ending  with  the  words  "  administrator  with  the  will  an- 
nexed," the  words  "and  section  one  hundred  and  eighty- 
seven"  shall  be  substituted. 

(&).  The  third  clause  of  section  three  and  the  last 
clause  of  section  six  shall  be  repealed. 

(c).  In  section  six,  for  the  words  "one  hundred  and 
three  and  one  hundred  and  eighty- two  "  the  words  "  and 
one  hundred  and  three"  shall  be  substituted. 

155.  All  grants  of  probate  of  the  will  or  letters  of 
Validation  of  administration  to  the  estate  of  any  de- 
giants  of  pro-  ceased  Hindu,  Muhammadan  or  Buhist, 
&taS£±£  °J  »y  person  exempted  under  section ^332 
in  British  of  the  Indian  Succession  Act,  1865,  which, 
.Burma.  before  this  Act  comes  into  force  have  been 


SECS.  155-156.]       PROBATE  AND  ADMINISTRATION.  573 

made  in  British  Burma,  shall,  whenever  [such  grant 
would  have  been  lawful  if  this  Act  had  been  in  force, 
be  deemed  to  have  been  made  in  accordance  with  law. 

156.     In  the  second  schedule  to  the   Indian   Limitation 

Amendment  of    Act,  1877,  No.  43,  after  the  figures    "321'* 

Act  XV  of  1877.     the  following  shall  be   inserted,  namely— 

"  or  under  the  Probate  and  Administration  Act,  1881, 

section  139  or  140." 


ACT  No.  XXVII  OF  1860. 
PASSED  BY  THE  LEGISLATIVE  COUNCIL  OF  INDIA. 

(Received  the  assent  of  the  Governor  General  on  the  25th 
June  1860.) 


An  Act  for  facilitating  the  collection  of  debts  on 
successions,  and  for  the  security  of  parties  pay- 
ing debts  to  the  representatives  of  deceased 
persons. 

WHEREAS  it  is  expedient  to  consolidate  and  amend  cer- 
Preamble.          *am  ^cts  now  m  f°rce  which  provide  great- 
er   security    for    persons  paying  to  the 
representatives  of  deceased   Hindoos,  Mahomedans,   and 
others  not   usually  designated   as  British  subjects,  debts 
which  are  payable  in  respect  of  the   estates  of  such   de- 
ceased persons,  and  which  facilitate  the  collection  of  such 
debts  by  removing  all  doubts  as  to  the  legal  title  to   de- 
mand and  receive  the  same  ;  It  is  enacted  as  follows  : — 

1,  Act  XX    of  1841    (for  facilitating   the  collection  of 
Acts  repealed       debts  on  successions,  and  for  the  security   of 

parties  paying  debts  to  the  representatives 
of  deceased  persons}  :  so  much  of  Act  VIII  of  1842  as  re- 
lates to  the  said  Act'XX  of  1841  :  Act  X  of  1851  (to 
amend  Act  XX  of  1841  for  the  administration  of  personal 
estate  of  deceased  persons)  :  and  Act  VIII  of  1854  (to 
explain  and  amend  Act  X  of  1851  and  Act  XX  of  1841) 
are  hereby  repealed  ;  except  as  to  certificates  granted 
and  acts  done  under  the  authority  of  the  said  laws  before 
the  passing  of  this  Act. 

2.  No  debtor  of  any  deceased  person   shall  be  corn- 
No  debt  recover-    pelled  in  any  Court  to   pay  his  debt  to 
able   without  a    any  person  claiming  to  be  entitled  to  the 
certificate.  effects  of    any  deceased    person    or    any 
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part  thereof,  except  on  the  production  of  a  certificate  to 
be  obtained  in  manner  hereinafter  mentioned  or  of  a 
probate  or  letters  of  administration,  unless  the  Court 
shall  be  of  opinion  that  payment  of  the  debt  is  withheld 
from  fraudulent  or  vexatious  motives,  and  not  from  any 
reasonable  doubt  as  to  the  party  entitled. 

3.  The   District   Court  within  the  jurisdiction  of  which 
' Certificate  how    the  deceased  shall  have  ordinarily  resided 
to  be  obtained.      at  the  time  of  his  death,  or  if  at  that  time 
he  had  no  fixed  place  of  residence  then  within   the  juris- 
diction of  which  any  part  of  the  property  of  the  deceased 
may  be  found,  shall  have  authority  to  grant  a   certificate 
under  this   Act.     The  applicant  in  his  petition  shall  set 
forth  his  title.     The  Court  shall   issue   notice   of  applica- 
tion, inviting  claimants,  and  fixing  a  day  for  hearing  the 
petition,   and  upon  the  appointed  day  or  as  soon  after  as 
may  be  convenient,  shall  determine  the  right  to  the  certi- 
ficate and  grant  the  same  accordingly. 

4.  The  certificate  of  the   District  Court  shall  be  con- 
Effect  of  certi-    elusive  of  the  representative  title  against 

ficate.  an  debtors    to    the    deceased,    and   shall 

afford  full  indemnity  to  all  debtors  paying  their  debts 
to  the  person  in  whose  favour  the  certificate  has  been 
granted. 

5.  The  Court  may  take  such  security  as  it  shall  think 
Court  may  take    necessary   from   any  person  to  whom   it 

security  from  shall  grant  a  certificate  for  rendering  an 
^ntee  of  certi-  account  of  debts  received  by  him,  and 
for  indemnity  of  persons  who  may  be  en- 
titled to  the  whole  or  any  part  of  the  monies  received 
by  virtue  of  such  certificate  whose  right  to  recover  the 
same  by  regular  suit  against  the  holder  of  the  certificate 
is  not  affected  by  this  Act. 

6.  The  granting  of  such  certificate  may  be  suspend- 

Sudder  Court    ed  .  b7  an  aPPeal  to   the   Sudder  Court, 
may  suspend  cer-    which   Court   may  declare  the    party    to 

ediCbte  Dfetrtet  whom  tl^e  certincate  should  be  granted, 

Courtf  or  direct  or  may  direct  such  further  proceedings  for 

further  proceed-  the   investigation   of  the   title   as   it  shall 

ings>  think   fit.      The   Court   may    also,     upon 
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petition,  after  a  certificate  shall  have  been  granted  by  the 

Sudder  Court     District  Court,  grant  a  fresh   certificate   in 

may  grant  fresh     supersession   of  the    certificate  granted  by 

sif^ses'sion  *£  the  District  Court'  Such  f resh  certificate 
t'lf^certUieate  shall  not  affect  any  payments  made  to  the 
granted  by  the  person  to  whom  any  former  certificate  may 
urt-  have  been  granted,  without  notice  that  the 
same  has  been  superseded,  but  shall  entitle  the  person 
named  therein  to  receive  all  monies  that  may  have  been 
recovered  under  the  first  certificate  from  the  person  to 
whom  the  same  may  have  been  granted. 

7.  Every   certificate   shall  give  authority   to  the  per- 
Local  extent  of     son  to  wnom  tne  same  is  granted  through- 
power  given  by    out  the  Presidency  within  which  the   same 
certificate.  js  granted,  and  no  certificate  subsequently 
granted  in  respect  of    the  same  property  shall  be  valid 
or  effectual,  except  as  hereinafter  mentioned. 

8.  If  the   estate  of    the    deceased    shall  include  any 
Government     Government  Securities   or  Bank-shares,  or 

Securities,  any  shares  in  any  public  Company,  the 
^"d "shkr/s^n  certificate  may  empower  the  person  cer- 
pubiic'  Compa-  tified  as  aforesaid  to  receive  interest  or 
nies-  dividends  thereon,  or  on  any  of  them,  or 

to  negotiate  the  same  or  any  of  them  :  in  such  case  the 
certificate  shall  describe  the  securities  and  shares  in 
respect  of  which  such  powers  are  given,  and  such  powers 
shall  not  be  vested  by  the  certificate  except  by  express 
words. 

9.  In   the  case  of  disputes  among   persons  claiming 
Appointment    to  be  Joiatly  entitled  to  be  proprietors  of 

of  trustee  in  any  Government  Securities  as  the  rep  re- 
case  of  deputed  seritatives  of  any  deceased  person,  the 
District  Court,  whenever  sufficient  cause 
shall  be  shown,  and  on  the  request  of  any  such  claimant, 
may,  so  far  as  concerns  the  said  securities,  grant  a  certifi- 
cate under  this  Act  to  such  person  as  shall  be  from  time  to 
time  appointed  by  the  local  Government  to  act  as  trustee 
under  this  Section,  and  shall  specify  in  such  certificate 

37 
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the  several  persons  appearing  to  him  to  be  such  pro- 
prietors and  their  several  shares ;  and  the  said  trustee 
by  virtue  of  such  certificate  shall  be  entitled  to  receive 
and  give  discharges  for  the  interest  accruing  due  on  such 
securities,  and  shall  account  for  and  pay  the  sum  to  the 
several  persons  specified  in  the  certificate  to  be  there- 
unto entitled,  according  to  the  shares  therein  set  forth, 
and  shall  be  empowered  to  act  in  all  other  respects 
concerning  the  said  securities  as  agent  for  such  persons, 
and  shall  be  entitled  to  receive  such  commission,  not 
exceeding  one  per  centum,  on  the  sums  received 
and  paid  by  him,  as  the  local  Government  shall  think 
fit.  Provided  nevertheless  that  the  right 
Proviso.  Q£  any  0^!.  person  to  recover  the  whole 

or  any  part  of  the  monies  so  paid  by  regular  suit  against 
all  or  any  of  the  persons  to  whom  the  same  have  been 
paid,  shall  not  be  affected  by  this  Act. 

10.    If  any  such  disputes  among  persons  claiming  to 

be  proprietors  of   Government  Securities 

if AZ^?fT£,ti?S    are  not  ended  within  two  years  from  the 

II    SCCliritlCS    DG         lt  t*     it  i  •  c*  i  i  ii 

not  settled  with-  date  of  the  certificate  granted  under  the 
in  two  years.  iast  preceding  Section,  the  said  trustee 
may  apportion  the  principal  sum  of  the  said  securities 
rateably  among  the  parties  appearing  from  the  certificate 
to  be  proprietors  thereof,  and  may  apply  for  and  receive 
new  securities  from  the  proper  Officer  appointed  to  issue 
the  same  in  the  respective  names  of  the  several  parties 
certified  to  be  entitled  thereto  ;  provided  that  such  new 
securities  shall  be  issued  only  according  to  the  rules  in 
use  for  the  regulation  and  issue  of  such  Government 
Securities,  and  the  receipt  of  the  said  trustee  for  such  new 
securities,  by  endorsement  on  the  old  securities  or  other- 
wise, shall  be  a  legal  discharge  to  the  Government 
against  the  disputing  parties  claiming  to  be  entitled  to  the 
several  amounts  for  which  such  securities  shall  be  issued. 
Proviso  Provided  always  that,  if  the  amount  oi 

any  Government  Securities  in  dispute  01 
any  part  thereof  shall  not  be  sufficient  to  admit  of  theii 
rateable  division  according  to  the  rules  applicable  to  the 
issue  of  such  securities,  the  said  trustee  may  sell  and  dis- 
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pose  of  the  disputed  securities,  or  such  part  as  shall  be 
necessary  under  this  provision,  and  apportion  the 
proceeds  thereof  among  the  parties  entitled  to  receive  the 
same. 

11.  Every  certificate  granted  to  the  trustee  appointed 
Effect  of  certi-    un^er  Section  9,  shall  be  taken  to   super- 

ficate     granted    sede   and   annul  any  previous    certificate 
so  far  as  such  previous  certificate  relates 
to  the  said  Government  Securities. 

12.  When  a  certificate   shall  have  been  granted,   in 

cases  in  which  such  certificate  would  be 
under  mcertifi-  valid  but  for  the  previous  grant  of  a 
cate  void  by  certificate,  all  payments  made  to  the  per- 
vioSncertfif?cIte"  son  Aiding  the  latter  certificate  in  igno- 
rance of  the  grant  of  the  previous  certi- 
ficate, shall  be  held  good  against  claims  under  such 
previous  certificate. 

13.  With  regard  to    the    property     of    a    deceased 
Certificate  iu     Hindoo,   Mahomedan,   or  other  person  not 

respect  of  pro-  usually  designated  by  the  term  "  British 
perty  of  deceas-  subject,"  no  certificate  in  respect  of  any 
Mahomedan s'  such  property  shall  be  valid  if  made  after 
&c.,  void  after  a  probate  or  letters  of  administration 
granted  in  respect  of  the  same,  *  provided 
assets  belonging  to  the  deceased  were  at 
the  time  of  his  death  within  the  local  jurisdiction  of  the 
Court  granting  the  probate  or  letters  of  administration. 

14.  Where  a   certificate   shall  have  been  granted,  in 
Certain  pay-     cases   m   which   such   certificate  would  be 

ments  under  valid  but  f or  a  probate  or  letters  of  ad- 
°  anted  after  mm^trati°n  previously  granted,  all  pay- 
fnint^f  probate  nients  made  to  the  person  holding  the 
or  letters,  pro-  certificate  in  ignorance  of  the  previous 
granting  of  the  probate  or  letters  of  ad- 
ministration, shall  be  held  good  against  claims  under  the 
probate  or  letters  of  administration  so  previously 
granted. 

*  Repealed  by  Act  V  of  1881,  Fee.  151. 


580  ACT  NO.  xxvii  OF  1860.         [SECS.  15-20. 

15.  Repealed  ly  Act  V  of  1BS1  Sec.  151. 

16.  Repealed  by  Act  V  of  1881  Sec.  151. 

17.  Curators     appointed     under     Act   XIX     of    1841 
Curators  pro-     wno  may  be  invested  with   certain   powers 

Libited  from  which  are  conferred  on  persons  obtaining 
exercising  cer-  certificates  under  this  Act.  shall  not  exer- 

tain  powers.  .  ,  .   ,     ',          „         , 

cise  any  powers  which,  but  for  that  Act, 
would  lawfully  belong  to  persons  obtaining  certificates, 
or  to  executors  or  administrators  where  a  certificate, 
probate,  or  letters  of  administration  has  been  actually 
obtained  ;  but  all  persons  who  may  have  paid  debts  or 
rents  to  a  curator  authorized  by  a  Court  to  receive  the 
same,  shall  be  indemnified,  and  the  curator  shall  be  res- 
ponsible for  the  payment  of  the  same  to  the  person  who 
has  obtained  a  certificate,  the  executor  or  administrator 
as  the  case  may  be. 

18.  All     probates     and     letters      of     administration 

granted  by  any  Supreme  Couit  of  Judica- 

Effect  of  pi*o-  J        J  .       r    .  .IT 

bates  and  letters  Jure  in  cases  m  which  any  assets  belong- 
granted  to  re-  ing  to  deceased  persons  were  at  the  time 

Erifch^ubjSte  of  their  deaths  wi!hin  the  local  Jurisdiction 
of  the  Court  granting  the  probate  or  letters 
of  administration,  shall  have  the  effect  of  probate  and 
letters  of  administration  granted  in  respect  of  the  pro- 
perty of  British  subjects,  but  for  the  purpose  of  the 
recovery  of  debts  only  and  the  security  of  debtors  pay- 
ing the  same,  except  so  far  as  is  in  this  Act  provided. 

19.  A   certificate   of    administration    granted    by   the 
Effect  of  certi-     British    Representative   accredited   to  any 

ficates  granted  Foreign  Prince  or  State,  shall,  as  regards 
preSe^rtat?yeGs  the  residents  within  the  Territories  of 
in  Foreign  such  Prince  or  State,  have  the  same  effect 
states-  in  respect  to  Government  Securities  as  a 

certificate  granted  to  a  Native  subject  of  Her  Majesty 
under  the  provisions  hereinbefore  contained. 

20.  Every   certificate    of  administration  granted  under 
Local  extent  of     tne  ^ast  preceding  Section  shall,  as  regards 

power  given  by     the  Government  Securities,  give    authority 

°  6  r  * :          to   the   Person    to  whom  ^e  sarne  sh.a11  be 
granted  throughout  the  British   Territories 
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in  India,  and  have  the  same  effect  throughout  the  said 
territories  a3  a  certificate  granted  under  Section  7  of 
this  Act  has  within  the  Presidency  within  which  the  same 
is  granted. 

21.  Any  Court  or  Officer  authorised   to   grant  a  certi- 
Ext'usion  of     ficate    may   from  time  to  time  extend  the 

certificate.  same  to  any  Government  Security  or  Bank- 

share  not  originally  specified  therein,  and  every  such 
extension  shall  have  the  same  effect  as  if  the  Government 
Security  or  Bank-share  to  which  the  certificate  shall  be 
extended  had  been  originally  specified  therein. 

22.  Upon   the   extension  of  a  certificate,  security  may 
Security  upon     be  required  in  the  same   manner   as   upon 

extension.  the  original  grant  of  a  certificate. 

Act  not  to  apply        23.     Nothing  in  this  Act  contained  shall 

to  British  sub-     be  held  to  extend  to  the  property  of  any 

3ects-  person     usually    designated   as   a   British 

subject. 

24.     The  following   words  and  expressions  in  this  Act 

interpretation.      sha11  have   the  meaning   hereby^  assigned 

to   them,  unless  there  be  something  in  the- 

subject  or  context  repugnant  to   such  construction   (that 

is  to  say) — 

Words  importing  the  singular  number  shall  include  the 
Number.  plural   number,    and   words  importing  the 

plural  number  shall   include   the   singular 
number. 

Gender.  Words  importing  the  masculine  gender 

shall  include  females. 

The  words  "  District  Court "  shall  mean 
Court "  *  '  i         the  principal  Civil  Court  of  original   juris- 
diction of  a  Zillah  or  District. 

The  words  "Sudder  Court"  shall  be  deemed  to  include 

"Sudder     the   highest   Civil   Court  of  Appeal  in  any 

Court."  part   of   the    British  Territories  in   India 

not  subject  to  the  control  and  superintendence  of  a  Sudder 

Court. 
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Bengal. 

SECTION. 

1.  Repealed, 

2.  Persons  and   property  of  Minors  not  under  the  pro- 

tection of  the  Court  of  Wards  shall  be  subject  to 
jurisdiction  of  Civil  Court. 

3.  What  persons  claiming  to  have  charge  of  property  in 

trust  for  a  Minor  may  apply  for  Certificate  of 
Administration.  No  person  to  institute  or  defend 
a  suit  without  such  Certificate.  Proviso. 

4.  Who  may  apply  to  Court  to  appoint  a  person  to  take 

charge  of  the  property,  &.,  of  a  Minor. 

5.  To   what   Court  application  to  be   made,  if  property 

be  situate  in  more  than  one  District. 

6.  Summary  enquiry  to  be  made  by  Court  on  application. 

Proviso. 

7.  Certificate  of  administration  to  whom  to  be  granted. 

Courts  may  appoint  person  having  such  Certificate, 
Guardian  of  the  Minor's  person. 

8.  Court   may  call  upon    Collector  or  Magistrate  for  a 

report  on  the  character  and  qualification  of  relative 
or  friend. 

9.  Proceeding  if  no  title  to  a  Certificate  be  established, 

and  if  there  be  no  relative  fit  to  be  entrusted  with 
the  property,  &.,  of  a  Minor. 

10.  If    estate    consist  only   of  moveable    property,   &., 

Court  may  grant  Certificate  to  Public  Curator  or 
other  person. 

11.  Appointment     of    Guardian.     Guardian's  allowance. 

Minor's  allowance. 

12.  When  the   estate  consists  of  land,  Court  may  direct 

Collector  to  take  charge  of  estate.  Appointment 
of  Manager  and  Guardian  thereupon. 

13.  Costs  of  enquiries  under  this  Act. 

14.  When   an  estate,  seme  of  the  co-proprietors  of  which 

are  still  Minors,  ceases  to  be  subject  to  the  Courts 
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SECTION. 

of  Wards,  Civil  Court  may  direct  Collector  to 
retain  charge  of  shares  and  persons  of  Minors. 
Provision  for  case  of  estate  situated  in  more  than 
one  District, 

15.  Proceedings  of  Collector  subject  to  control  of  superior 

Revenue  Authorities, 

16.  Public  Curator,  &c.,  to  furnish  inventory   and   annual 

accounts.  Proceeding,  if  accuracy  of  inventory  or 
account  be  impugned. 

17.  Public   Curator,    &c.,  to  ray  proceeds  of  estates  into 

Treasury,  Surplus  funds  to  be  invested  in  Public 
Securities, 

38.     Powers     of  person   to   whom     Certificate    has    been 
granted,  in  the  management  of  Minor's  estate. 

19.  Relative  or  friend  may  sue  for  an  account. 

20.  Continuance  of  suit  instituted   under   this   Act   after 

disqualification  shall  have  ceased. 

21.  Revocation  of  Certificate.     Removal  of  Guardian. 

22.  Penalty  for  neglect   or  refusal   to   deliver  accounts 

or  property. 

23.  Civil  Court  may  permit  resignation  of  trust,  &c. 
24-     Remuneration  of  Public  Curator,  &c. 

25.  Guardians  of   Minors    under   this   Act  to   provide  for 

their  education.  Act  XXVI.  of  1854  declared 
applicable. 

26.  Persons  under  the  age  of   18  years  to  be  held  Minors 

for  the  purposes  of  this  Act. 

27.  Act   not  to  authorize  the   appointment  of   Guardians 

of  certain  married  women  and  other  jersons.  Guar- 
dianship during  the  minority  of  the  father  or 
husband  of  a  Minor,  when  to  cease. 

28.  Appeals. 

29.  Construction  of  the  Words  "  Civil  Court,  "  &c.  Powers 

of  Supreme  Court  not  affected.     Number.     Gender. 


ACT  No.  XL    OF  1858. 


An  Act  for  making  better  provision  for  the  care 
of  the  persons  and  property  of  Minors  in  the 
Presidency  of  Fort  William  in  Bengal. 

WHEREAS  it  is  expedient  to  make  better  provision  for 
the  care  of  the  persons  and  property  of  Minors  not 
brought  under  the  superintendence  of  the  Court  of  Wards  ; 
It  is  enacted  as  follows  : 

1.  Repealed  by  the  Repealing  Act  XIV.,   1870. 

2.  Except  in  the  case  of  proprietors  of  estates  paying 

revenue  to  Government  who  have  been  or 
propf r  tSya  *£  shall  be  taken  under  the  protection  of  the 
Minors  not  Court  of  Wards,  the  care  of  the  persons 
S?dWaSC8h£l  of  a11  Minors  (not  being  European  British 
be  [subject8  to  subjects)  and  the  charge  of  their  property 
jurisdiction  of  shall  be  subiect  to  the  jurisdiction  of  the 

Civil  Court. 

3.  Every  person  who  shall  claim  a  right  to  have  charge 

of  property  in  trust  for  a  Minor  under  a 
J£tUffeK  Will  or  Deed,  or  by  reason  of  nearness  of 
Certificate  of  kin,  or  otherwise,  may  apply  to  the  Civil 
adNliBis^otn0to  Courtfor  a  Certificate  of  administration; 
ins  tit ut0  e or  and  no  person  shall  be  entitled  to  institute 
defend  a  suit  Or  defend  any  suit  connected  with  the 

OWttOofe  '  estate  of  which  he  claims  the  charSe»  until 
he  shall  have  obtained  such  Certificate : 

Provided  that,  when  the  property  is  of  small  value,  or  for 
Proviso.  anv  °.tner  sufficient  reason,  any  Court  hav- 

ing jurisdiction  may  allow  any  relative  of 

a  Minor  to  institute  or  defend  a  suit  on  his  behalf,  although 

a  Certificate  of  administration  has  not  been  granted  to 

such  relative. 
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4.  Any  relative  or  friend  of  a  Minor  in  respect  of 
Who  may  apply  whose  property  such  Certificate  has  not 
to  Court  to  ap-  been  granted,  or,  if  the  property  consist  in 

to0itake  charge  whole  or  in  Part  of  land  or  an7  interest  in 

of  the  property,  land,   the    Collector   of    the    district   may 

&c.,  of  a  Minor,  apply  to  the  Civil  Court   to   appoint   a   fit 

person  to  take  charge  of  the  property  and  person  of  such 
Minor. 

To  what  Court  5.     If  the  property  be  situate   in    more 

pplication     to  than  one  district,  any  such   application   as 


uate  aforesaid  shall  be  made  to  the  Civii  Court 
in  inore  than  of  the  district  in  which  the  Minor  has  his 
one  district.  residence. 

6.  When  application  shall  have    been   made   to   the 

Summary  en-  Civil  Court>  either  b7  a  person  claiming 
quirytobe  a  right  to  have  charge  of  the  property 
made  by  Court.  Of  a  Minor,  or  by  any  relative  or  friend  of 
a  Minor,  or  by  the  Collector,  the  Court  shall  issue  notice 
of  the  application  and  fix  a  day  for  hearing  the  same. 
On  the  day  so  fixed,  or  as  soon  after  as  may  be  convenient, 
the  Court  shall  enquire  summarily  into  the  circumstances 
and  pass  orders  in  the  case  :  Provided,  always,  that  it 
shall  be  competent  to  the  Civil  Court  to  direct  any  Court 
subordinate  to  it  to  make  such  enquiry  and  report  the 
result. 

7.  If  it   shall  appear  that  any  person  claiming  a  right 
Certificate  of     to  have  charge  of  the  property  of  a  Minor 

administration  is   entitled   to  such  right   by    virtue   of  a 

to  whom  to  be  iff  m  or  Deed,  and  is  willing  to  undertake 

person  mayte  the  trust,  the  Court    shall   grant  a   Certifi- 

appointedGuar-  cate   of    administration    to    such   person. 

minor's0  *r*tai  If  there  is  n°  Person  so  entitled,  or  if  such 
person  is  unwilling  to  undertake  the  trust, 
and  there  is  any  near  relative  of  the  Minor  who  is  willing 
and  fit  to  be  entrusted  with  the  charge  of  his  property, 
the  Court  may  grant  a  Certificate  to  such  relative.  The 
Court  may  also,  if  it  think  fit  (  unless  a  Guardian  have 
been  appointed  by  the  father),  appoint  such  person  as 
aforesaid  or  such  relative  or  any  other  relative  or  friend 
of  the  Minor,  to  be  Guardian  of  the  person  of  the  Minor. 
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8.  The  Court   may  call   upon  the  Collector  or  Magis- 
Court  may  call     trate   for   a   report   on   the   character  and 

upon    Collector     qualification   or  any   relative   or  rriend  or 
or     Magistrate     the  Minor,  who  may   be   desirous   or   will- 
ing to  be  entrusted  with  the  charge  of  his 
property  or  person. 

9.  If  no  title   to   a   certificate  be   established  to  the 
Proceeding  if     satisfaction  of  the    Court    by    a    person 

no  title  to  a  Cer-  claiming  under  a  Will  or  Deed,  and  if 
tificatebe  estab-  there  be  no  near  relative  willing  and  fit  to 
there  beano  re-  be  entrusted  with  the  charge  of  the  pro- 
lative  fit  to  be  perty  of  the  Minor,  and  the  Court  shall 
entrusted.  think  it  to  be  necessary  for  the  interest  of 

the  Minor  that  provision  should  be  made  by  the  Court 
for  the  charge  of  his  property  and  person,  the  Court  may 
proceed  to  make  such  provision  in  the  manner  herein- 
after provided. 

10.  If  the  estate   of  the  Minor  consist  of  moveable 
If  estate  consist     property,   or  of  houses,    gardens    or  the 
only  of  move-    like,  the  Court  may  grant   a   Certificate  to 
able  property,     the  Public  Curator  appointed  under  Section 


grant  Cerrifi-  19,  Act  XIX.  of  1841  (for  the  protection  of 
cate  to  Public  moveable  and  immoveable  property  against 
wrongful  possession  in  certain  cases},  or, 
if  there  be  no  Public  Curator,  to  any  fit  person  whom  the 
Court  may  appoint  for  the  purpose. 

11.  Whenever  the  Court  shall  grant  a  Certificate  of 
administration  to  the  estate  of  a  Minor  to 
of  Guar  d  i^n.  ine  Public  Curator  or  other  person  as 
Guardian's  a  i-  aforesaid,  it  shall  at  the  same  time  appoint 
norVaSow^e:  a  Guardian  to  take  charge  of  the  person 
and  maintenance  of  the  Minor.  The  per- 
Bon  to  whom  a  Certificate  of  administration  has  been 
granted,  unless  he  be  the  Public  Curator,  may  be  appoint- 
ed Guardian.  If  the  person  appointed  to  be  Guardian 
be  unwilling  to  discharge  the  trust  gratuitously,  the 
Court  may  assign  him  such  allowance,  to  be  paid  out  of 
the  estate  of  the  Minor,  as,  under  the  circumstances  of 
the  case,  it  may  think  suitable.  The  Court  may  also  fix 
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When  the  estate 
consists  of  land, 
Court  may  d  i- 
r  e  c  t  Collector 
to  take  charge. 
A  ppoint  m  e  n  t 
of  Manager  and 
Guardian  there- 
upon. 


such  allowance  as  it  may  think  proper  for  the  maintenance 
of  the  Minor  ;  and  such  allowance  and  the  allowance  of 
the  Guardian  (if  any)  shall  be  paid  to  the  Guardian  by 
the  Public  Curator  or  other  person  as  aforesaid. 

12.  If  the  estate  of  the  Minor  consist,  in  whole  or  in 

part,  of  land,  or  interest  in  land,  the  Court 
may  direct  the  Collector  to  take  charge 
of  the  estate,  and  thereupon  the  Collector 
shall  appoint  a  Manager  of  the  property 
of  the  Minor  and  a  Guardian  of  his  person, 
in  the  same  manner  and  subject  to  the 
same  rules  in  respect  of  such  appointments 
and  of  the  duties  to  be  performed  by  the 
Manager  and  the  Guardian  respectively,  so  far  as  the 
same  may  be  applicable,  as  if  the  property  and  person 
of  the  Minor  were  subject  to  the  jurisdiction  of  the  Court 
of  Wards. 

13.  In  all  enquiries  held  by  the  Civil  Court  under   this 
Costs  o  f  e  n-    Act,  tne  Court  may  make  such  order  as  to 

qu tries  under  the  payment  of  costs  by  the  person  on 
this  Act.  whose  application  the  enquiry  was  made, 

or  out  of  the  estate  of  the  Minor,  or  otherwise,  as  it  may 
think  proper. 

14.  Whenever  one   or  more  of  the  proprietors  of  an 
When  an  estate     estate,   which  has  come  under  the  jurisdic- 


tion of  the  Court  of  Wards  on  account  of 
the  disqualification  of  all  the  proprietors, 
ceases  to  be  disqualified,  and  the  estate, 
in  consequence,  ceases  to  be  subject  to  the 
jurisdiction  of  the  Court  of  Wards,  not- 
withstanding the  continued  disqualifica- 
tion of  one  or  more  of  the  co-proprietors, 
the  Collector  of  the  district  in  which  the 
estate  is  situate  may  represent  the  fact 
to  the  Civil  Court  ;  and  the  Court,  unless 
it  see  sufficient  reason  to  the  contrary,  shall 
direct  the  Collector  to  retain  charge  of  the 
persons,  and  of  the  shares  of  the  property 
of  the  still  disqualified  proprietors,  during  the  continu- 


some  of  the  co- 
proprietors  of 
which  are  still 
Minors,  ceases 
to  be  subject  to 
the  Court  of 
Wards,  Civil 
Court  may  di- 
rect Collector  to 
retain  charge  of 
shares  and  per- 
sons of  Minors. 
Provision  for 
case  of  estato 
situated  in  more 
than  one  d  i  s- 
trict. 
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ance  of  their  disqualification,  or  until  such  time  as  it 
shall  be  otherwise  ordered  by  the  Court.  The  Collector 
shall  in  such  case  appoint  a  Guardian  for  the  care  of  the 
persons,  and  a  Manager  for  the  charge  of  the  property 
of  the  disqualified  proprietors,  in  the  manner  prescribed 
in  Section  12.  If  the  property  be  situate  in  more  than 
one  district,  the  representation  shall  be  made  by  the 
Collector  who  had  the  general  management  of  the  pro- 
perty under  the  Court  of  Wards,  to  the  Civil  Court  of 
his  own  district,  and  the  orders  of  the  Court  of  that 
district  shall  have  effect  also  in  other  districts  in  which 
portions  of  the  property  may  be  situate. 

15.  The  proceedings  of  the  Collector  in  the  charge  of 
Proceedings  of    estates  under  this  Act  shall  be  subject  to 

Collector  sub-  the  control  of  the  superior  Revenue  Autho- 
ject  to  control.  pities. 

16.  The  Public  Curator,  and  every  other  Administrator 
Public  Curator,     to    whom    a   Certificate    shall  have  been 
&c.,  to  furnish    granted  under  Section  10,  shall,  within   six 
£±iSoiEt!    months  ^  from  the  date  of  the  Certificate, 
Proceeding,    if    deliver  in  Court  an  inventory  of  any  im- 
JSST^or  lei    moveable  property  belonging  to  the  Minor, 
count  be  im-    and  of  all   such   sums  of  money,   goods, 
pugned.  effects,  and  things  as  he  shall  have  received 
on  account  of  the  estate,  together  with  a  statement  of  all 
debts   due   by,  or  to,  the  same.     And  the   Public  Curator, 
and  every  such  other  Administrator,  shall  furnish   annual- 
ly,  within  three  months  from  the  close  of  the  year  of  the 
era  current  in  the  district,  an  account  of  the  property  in 
his  charge,  exhibiting  the  amounts  received  and  disbursed 
on  account  of  the  estate,   and   the   balance  in  hand.     If 
any  relative  or  friend  of  a  Minor  or  any  Public  Officer,  by 
petition  to  the  Court,  shall   impugn  the   accuracy  of  the 
said  inventory  and  statement  or  of  any  annual  account, 
the  Court  may  summon  the  Curator  or  Administrator  and 
enquire   summarily  into  the  matter,  and  make  such  order 
thereon  as  it  shall  think  proper,  or  the   Court   at  its  dis- 
cretion    rnay    refer    such    petition    to   any    subordinate 
Court. 
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17.  All  sums  received  by  the  Public  Curator  or  such 
other  Administrator  on  account  of  any 
estate,  in  excess  of  what  may  be  required 
for  the  current  expenses  of  the  Minor  or 
of  the  estate,  shall  be  paid  into  the  Public 
Treasury  on  account  of  the  estate,  and 
may  be  invested  from  time  to  time  in  the  public  Secu- 
rities. 


Surplus  funds 
to  be  paid  iuco 
Treasury  and 
invested  in  Pub- 
lic Securities. 


18.     Every  person  to   whom  a  Certificate   .shall  have 
Powers  of  the    ^een   granted    under  the  provisions  of  this 
holder  of  a  Cer-    Act  may  exercise  the  same  powers   in   the 
tificate.  management   of   the    estate  as  might  have 

been  exercised  by  the  proprietor  if  not  a  Minor,  and  may 
collect  and  pay  all  just  claims,  debts,  and  liabilities  due 
to,  or  by,  the  estate  of  the  Minor.  But  no  such  person 
shall  have  power  to  sell  or  mortgage  any  immoveable 
property,  or  to  grant  a  lease  thereof  for  any  period  ex- 
ceeding five  years,  without  an  order  of  the  Civil  Court 
previously  obtained. 


19.  It  shall  be  lawful  for  any  relative  or  friend  of  a 
Minor,  at  any  time  during  the  con- 
tinuance of  the  minority,  to  sue  for  an 
account  from  any  Manager  appointed 
under  this  Act,  or  from  any  person  to  whom 
shall  have  been  granted  under  the 
provisions  of  this  Act,  or  from  any  such  Manager  or  per- 
son after  his  removal  from  office  or  trust,  or  from  his 
personal  representative  in  case  of  his  death,  in  respect  of 
any  estate  then  or  formerly  under  his  care  or  manage- 
ment, or  of  any  sums  of  money  or  other  property  received 
by  him  on  account  of  such  estate. 


Removal  o  f 
Guardian.  Re- 
vocation of  Cer- 
tificate. 

a    Certificate 


20.     If  the  disqualification  of  a  person,  for  whose  bene- 
fit a  suit  shall  have  been   instituted   under 
.uit "  a?tUernCdeis°-    this   Act,  cease   before   the   final  decision 
qualification     thereof,  it  shall  be  lawful  for   such   person 
gall  have  ceas-     to   contmiie   the  prosecution  of  the  suit  on 
bis  own  behalf. 
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21.  The  Civil  Court  for  any  sufficient  cause  may  re- 

R  e  1  &  ti  ve  or    ca^  anv  Certificate  granted  under  this  Act,    „  i  p 
friend  may  sue    and  may  direct  the  Collector  to  take  charge  A  •  x  t 
for  an  account.      Of  foe  estate,  or  may  grant  a  Certificate  to 
the  Public  Curator  or  any  other  person  as  the   case   may 
be  ;  and  may  compel  the  person  whose  Certificate  has 
been  recalled  to  make  over  the  property  in  his  hands  to 
his  successor,  and   to  account  to  such  successor  for  all 
monies  received  and  disbursed  by  him.     The   Court  may 
also    for   any    sufficient   cause    remove    any    Guardian 
appointed  by  the  Court. 

22.  The  Civil  Court  may  impose  a  fine,  not  exceeding 

500  Rupees,  on  any  person  who  may  wil- 
negfect  or  r  e-  fully  neglect  or  refuse  to  deliver  his  ac- 
fusai  to  deliver  counts,  or  any  property  in  his  hands, 
accounts  or  pro-  within  the  prescribed  time,  or  a  time  fixed 

by  the  Court ;  and  may  realize  such  fine 
by  attachment  and  sale  of  his  property  under  the  rules  in 
force  for  the  execution  of  decrees  of  Court ;  and  may  also 
commit  the  recusant  to  close  custody  until  he  shall  con- 
sent to  deliver  such  accounts  or  property. 

23.  The   Civil  Court  may  permit  any  person  to  whom 
Civil  Court  may    a  Certificate  shall  have  been  granted  under 
permit  resigna-    this  Act,   not  being  the   Public  Curator, 
Won   of    trust,     an(j   any  Guardian  appointed  by  the  Court, 

to  resign  his  trust ;  and  may  give  him  a 
discharge  therefrom  on  his  accounting  to  his  successor, 
duly  appointed,  for  all  monies  received  and  disbursed  by 
him,  and  making  over  the  property  in  his  hands. 

24.  The  Public  Curator,  and  every  other  Administrator 
Remuneration    to  wnom  a   Certificate  shall    have    been 

of  Public  Cura-     granted  under  Section  10,  shall  be  entitled 
tor»  &c-  to  receive  such  commission,  not  exceeding 

five  per  centum,  on  the  sums  received  and  disbursed  by 
him,   or  such  other  allowance,  to  be  paid  out  of  the 
Minor's  estate,  as  the  Civil  Court  shall  think  fit. 
38 
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*  25.  Every  Guardian  appointed  by  the  Civil  Court, 
Guardians  of  or  ^y  the  Collector  under  this  Act,  who 
Minors  to  pro-  shall  have  charge  of  any  male  Minor,  shall 
vide  for  their  be  bound  to  provide  for  his  education  in 
xxvi.10of  1854.  a  suitable  manner.  The  general  superin- 
declared  appli-  tendence  and  control  of  the  education  of 
all  such  Minors  shall  be  vested  in  the 
Civil  Court  or  in  the  Collector,  as  the  case  may  be  ;  and 
the  provisions  of  Act  XXVI.  of  1854  (for  making  better 
provision  for  the  education  of  male  Minors,  subject  to  the 
superintendence  of  the  Court  of  Wards]  shall,  so  far  as  ia 
consistent  with  the  provisions  herein  contained,  be  ap- 
plicable to  the  Civil  Court,  or  to  the  Collector,  as  the 
case  may  be,  in  respect  to  such  Minors,  and  to  every  such 
Guardian. 

persons  under        26-     For  the  purposes  of  this  Act,  every 
the   age   of  is    person  shall  be  held  to  be   a   Minor,   who 

Minora0  be  held    has    not    attained    the    a§e  of  eighteen 
years. 

27.  Nothing  in  this  Act  shall  authorize  the  appoint- 

ment  of  a  Guardian   of  the  person  of  a 

to  blfap^ointed  female  whose  husband  is  not  a  Minor,  or 

if  husbands  or  the    appointment   of   a   Guardian   of    the 

norgare  not  Mi-  Person  °^  anv  Minor  whose  father  is  living 

nors.  Guardian-  and  is  not  a  Minor  ;    and   nothing  in   this 

•hip  to  cease  on  Act  shall  authorize  the  appointment  of  any 

£therror  hu°s-  person  other  than  a  female   as   the   Guar- 

band.  Guardian  dian   of    the  person  of    a    female.     If  a 

of  female  Minor  Guardian   of    the  person   of    a  Minor  be 

TO  DC  3)  IClJlalC.  •      j_      i          i         •  i  •  *j  _£       j_T_ 

appointed  during  the  minority  01  the 
father  or  husband  of  the  Minor,  the  Guardianship  shall 
cease  as  soon  as  the  father  or  husband  (as  the  case  may 
be)  shall  attain  the  age  of  majority. 

28.  All  orders  passed  by  the   Civil  Court  or  by  any 

Subordinate   Court     under  this  Act   shall 
Appeals.  ^6  open  to  appeal,  under  the  rules  in  force 

*  Repealed  as  to  Bengal   by  Section  86,  Act  IV.,   1870, 
Bengal  L.  G, 
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for  appeals,  in  miscellaneous  cases,  from  the  orders  of 
such  Court  and  the  Subordinate  Courts. 

29.  The  expression  "  Civil  Court,"  as  used  in  this 
Act,  shall  be  held  to  mean  the  principal 

Construction.  Court  of  original  jurisdiction  in  the  dis- 
trict, and  shall  not  include  the  Supreme  Court ;  and 
nothing  contained  in  this  Act  shall  be  held  to  affect  the 
powers  of  the  Supreme  Court  over  the  person  or  pro- 
perty of  any  Minor  subject  to  its  jurisdiction.  Unless 
the  contrary  appears  from  the  context,  words  importing 
the  singular  number  shall  include  the  plural  number, 
and  words  importing  the  plural  number  shall  include  the 
singular  number ;  and  words  importing  the  masculine 
gender  shall  include  females. 


ACT  No.  IX  OF  1875. 


PASSED  BY  THE  GOVEBNOR  GENERAL  OP  INDIA  IN  COUNCIL. 

(Received  the  assent  of  the  Governor  General  on  the  2nd- 
March  18 75.) 

An  Act  to  amend  the  Law  respecting  the  age 

of  majority. 

WHEREAS,  in  the  case  of  persons  domiciled  in  British 

preamble.         India,  it  is  expedient  to  prolong  the  period 

of  nonage,  and  to  attain  more  uniformity 

and  certainty  respecting  the  age  of  majority  than  now 

exists  ;  It  is  hereby  enacted  as  follows  : — 

short  title  *•    Tllis  Act  may  be  called  "  The  Indian 

Majority  Act,  1875  :" 

It  extends  to  the  whole  of  British  India,  and,  so  far 
Local  extent      as  re£ards  subjects  of  Her  Majesty,  to  the 
dominions  of  Princes  and  States  in  India 
in  alliance  with  Her  Majesty  ; 

and  it  shall  come  into  force  and  have  effect  only  on 
Commencement  the  expiration  of  three  months  from  the 
and  operation.  passing  thereof. 

2.  Nothing  herein  contained  shall  affect — 

(a)  the  capacity  of  any  person  to  act  in  the  following 

matters  (namely), — Marriage,    Dower,  Divorce, 

and  Adoption  ; 
(6)  the  religion  or  religious  rites   and  usages  of  any 

class  of  Her  Majesty's  subjects  in  India,  or 
(c)  the  capacity  of  any  person  who  before  this  Act 

comes  into  force  has  attained  majority  under 

the  law  applicable  to  him. 

3.  Subject  as  aforesaid,  every  minor  of  whose  person 
Age  of  majority    or  property  a  guardian   has  been  or  shall 
of  persons  domi-    be  appointed  by  any  Court  of    Justice, 
cUed  in  British    an(j  every  minor  under  the  jurisdiction  of 

any  Court  of  Wards,  shall,  notwithstanding 
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any  thing  contained  in  the  Indian  Succession  Act 
(No.  X  of  1865)  or  in  any  other  enactment,  be  deemed  to 
have  attained  his  majority  when  he  shall  have  completed 
his  age  of  twenty-one  years  and  not  before  : 

Subject  as  aforesaid,  every  other  person  domiciled  in 
British  India  shall  be  deemed  to  have  attained  his  majority 
when  he  shall  have  completed  his  age  of  eighteen  years 
and  not  before. 

4.  In  computing  the  age  of  any  person,  the  day  on 
Age  of  majority  which  he  was  born  is  to  be  included  as  a 
how  computed,  whole  day,  and  he  shall  be  deemed  to  have 
attained  majority,  if  he  falls  within  the  first  paragraph  of 
section  three,  at  the  beginning  of  the  twenty-first  anni- 
versary of  that  day,  and  if  he  falls  within  the  second 
paragraph  of  section  three,  at  the  beginning  of  the 
eighteenth  anniversary  of  that  day. 

Illustrations. 

(a)  Z  is  born  in  British  India  on  the  1st  day  of  January, 
1850,  and  has  a  British  Indian  domicile.  A  guardian  of  his 
person  is  appointed  by  a  Court  of  Justice.  Z  attains 
majority  at  the  first  moment  of  the  first  day  of  January,  1871. 

(6)  Z  is  born  in  British  India  on  the  twenty-ninth  day 
of  February,  1852,  and  has  a  British  Indian  domicile,  A 
guardian  of  his  property  is  appointed  by  a  Court  of  Justice* 
Z  attains  majority  at  the  first  moment  of  the  twenty-eighth 
day  of  February,  1873. 

(c)  Z  is  born  on  the  first  day  of  January,  1850.  He 
acquires  a  domicile  in  British  India.  No  guardian  is  ap- 
pointed of  his  person  or  property  by  any  Court  of  Justice, 
nor  is  he  under  the  jurisdiction  of  any  Court  of  Wards.  Z 
attains  majority  at  the  first  first  moment  of  the  1st  day  of 
January,  1868. 
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1st  April,  1870). 


An  Act  for  the  acquisition  of  land  for  public  pur- 
poses  and  for  Companies, 

WHEREAS  it  is  expedient  to  consolidate  and  amend  the 

Preamble.         law  ^or  ^e  acquisition  of  land  needed  for 

public   purposes  and  for  Companies,  and 

for  determining  the  amount  of  compensation  to  be  made 

on  account  of  such  acquisition  ;  It  is  hereby  enacted  as 

follows  :— 


PART  I. 

PRELIMINARY. 

1.    This  Act  may  be  called  "The  Land 
Acquisition  Act,  1870:" 

Local  extent.         Ifc  extends  to  the  whole  of  British  India  ; 

Commence-        and  it  shall  come  into  force  on  the  first 
ment  day  of  June  1870. 

2.    On  and  from  such  day  Act  No.  VI  of  1857  (for 

Repeal  of  Acts.     **«   acquisition  of  land  for    public  pur- 

poses),    Act   No.  II  of  1861   (to  amend 

Act  No.   VI  of  1857),  and   Act  No.  XXII  of  1863  (to 

provide  for   taking  land  for  works  of  public  utility  to  be 
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constructed  ty  private  persons  or  Companies  and  for  regu- 
lating the  construction  and  use  of  works  on  land  so  taken) 
shall  be  repealed. 

All  references  made  to  any  of  the  said  Acts  in  sub- 
sequent Acts,  orders  or  contracts  shall  be  read  as  if  made 
to  this  Act.  '  ' 

Interpretation-          3.      In  this  Act- 
clause. 

The  expression  "  land  "   includes  benefits   to  arise  out 


Land."  j         things  attached  to  the   earth 

or  permanently  fastened  to   anything  at- 
tached to  the  earth  : 

The  expression   "  person  interested  "   includes  all  per- 
"Person     in-    sons   claiming  an  interest  in  compensation 

terested."  to  be  made  on  account   of  the   acquisition 

of  land  under  this  Act  : 

The  expression   "Collector"   means  the  Collector  of  a 

«  collector."       District,  and  includes  a   Deputy   Commis- 

sioner and   any  officer  specially  appointed 

by  the  Local  Government  to  perform  the  functions  of 

a  Collector  under  this  Act  : 

The   expression   "  Court  "  means,   in    the    Eegulation 
"Court."          Provinces,    British   Burmah   and  Sindh,  a 

principal  Civil   Court  of  original  jurisdic- 

tion, 

and  in  the  Non-regulation  Provinces  other  than  British 
Burmah  and  Sindh,  the  Court  of  a  Commissioner  of  a 
Division,8 

unless  when  the  Local  Government  has  appointed  (as 
it  is  hereby  empowered  to  do),  either  specially  for  any 
case,  or  generally  within  any  specified  local  limits,  a 
judicial  officer  to  perform  the  functions  of  a  Judge  under 
this  Act,  and  then  the  expression  "  Court  "  means  the 
Court  of  such  officer  : 


a  So  much  of  section  3  as  declares  the  Commissioner  of 
a  Division  to  be  a  principal  Civil  Court  of  original  jurisdiction 
in  Oudh  is  repealed  by  Act  No.  XIII  of  1879,  section  2. 
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The  expression  "  Company  "  means  a  Company  regis- 

M  company."  tered  under  the  Indian  Companies'  Act, 
1866,  or  formed  in  pursuance  of  an  Act 
of  Parliament,  or  by  Royal  Charter  or  Letters  Patent ; 

And  the  following  persons   shall  be   deemed  persons 

"Entitled  to  "entitled  to  act"  as  and  to  the  extent 
act.  hereinafter  provided  (that  is  to  say) — 

trustees  for  other  persons  beneficially  interested  shall 
be  deemed  the  persons  entitled  to  act  with  reference  to 
any  such  case,  and  that  to  the  same  extent  as  the  persons 
beneficially  interested  could  have  acted  if  free  from  dis- 
ability : 

a  married  woman,  in  cases  to  which  the  English  law 
is  applicable,  shall  be  deemed  the  person  so  entitled  to 
act,  and,  whether  of  full  age  or  not,  to  the  same  extent 
as  if  she  were  unmarried  and  of  full  age  ;  and 

the  guardians  of  minors  and  the  cominitees  of  lunatics 
or  idiots  shall  be  deemed  respectively  the  persons  so  en- 
titled to  act,  to  the  same  extent  as  the  minors,  lunatics  or 
idiots  themselves,  if  free  from  disability,  could  have 
acted. 

PART  II. 

ACQUISITION. 

Preliminary  Investigation. 

4.  Whenever  it  appears  to  the  Local  Government  that 
Power  to  enter  land  in  any  locality  is  likely  to  be  needed 
and  survey.  for  any  public  purpose,  a  notification  to 
that  effect  shall  be  published  in  the  local  Gazette,  and 
the  Collector  shall  cause  public  notice  of  the  substance 
of  such  notification  to  be  given  at  convenient  places  in 
the  said  locality. 

Thereupon  it  shall  be  lawful  for  any  officer  either  gener- 
ally or  specially  authorized  by  such  Government  in 
this  behalf,  and  for  his  servants  and  workmen, 

to  enter  upon  and  survey  and  take  levels  of  any  land 
in  such  locality  : 

to  dig  or  bore  into  the  sub-soil  : 

to  do  all  other  acts  necessary  to  ascertain  whether  the 
land  is  adapted  for  such  purpose  : 
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to  set  out  the  boundaries  of  the  land  proposed  to  be 
Power  to  mark    taken   and  the  intended  line  of  the  work 
out  line.  ( if  any)  proposed  to  be  made  thereon  : 

to  mark  such  levels,  boundaries  and  line  by  placing 
marks  and  cutting  trenches  ; 

and,  where  otherwise  the  survey  cannot  be  completed 
Power  to  clear    and  the  levels  taken  and  the  boundaries 
knd.  and  line  marked,   to  cut  down  and  clear 

away  any  part  of  any  standing  crop,  fence  or  jungle. 

Provided  that  no  person  shall  enter  into  any  building 
Previous  notice  or  upon  any  enclosed  court  or  garden  at- 
of  entry.  tached  to  a  dwelling-house  (unless  with 

the  consent  of  the  occupier  thereof )  without  previously 
giving  such  occupier  at  least  seven  days'  notice  in  writing 
of  his  intention  to  do  so. 

5.  The  officer  so  authorized  shall  at  the  time  of  such 
Payment    for     entry  pay  or  tender  payment  for  all  neces- 

damage.  sary  damage  to  be  done  as   aforesaid,    and 

in  case  of  dispute  as  to  the  sufficiency  of  the  amount  so 
paid  or  tendered,  he  shall  at  once  refer  the  dispute  to  the 
decision  of  the  Collector,  and  such  decision  shall  be  final. 
Declaration  of  intended  Acquisition. 

6.  Subject  to  the  provisions  of  Part  VII  of  this  Act, 
Declaration  whenever  it  appears  to  the  Local  Govern- 
that  land  is  re-  ment  that  any  particular  land  is  needed  for 
quired    for  a  a  public  purpose,   or  for   a  Company,   a 

he  purpose.     declaration   ghall   be  made   to   that  effect 

under  the  signature  of  a  Secretary  to  such  Government 
or  of  some  officer  duly  authorized  to  certify  its  orders  : 

Provided  that  no  such  declaration  shall  be  made  unless 
the  compensation  to  be  awarded  for  such  property  is  to 
be  paid  out  of  public  revenues,  or  out  of  some  Municipal 
Fund,  or  by  a  Company. 

The  declaration  shall  be  published  in  the  local  official 
Contents  of  Gazette  and  shall  state  the  District  or 
declaration.  other  territorial  division  in  which  the  land 

is  situate,  the  purpose  for  which  it  is  needed,  its  aproxi- 
mate  area,  and,  where  a  plan  shall  have  been  made  of  the 
land,  the  place  where  such  plan  may  be  inspected. 
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The  said  declaration  shall  be  conclusive  evidence  that 

Declaration  to    the  land  is  needed  for  a  public  purpose   or 

be  evidence.         for  a  Company,  as  the  case   may  be  ;  and 

after   making   such   declaration,   the  Local   Government 

may  acquire  the  land  in  manner  hereinafter  appearing. 

7.  Whenever  any  land  shall  have  been  so  declared  to 
After'deciara-    ^e  needed  for  a  public  purpose,   or  for  a 

tion,    Collector     Company,   the  Local  Government,  or  some- 
to   take    order    Officer  authorized   by  the   Local   Govern- 
lon'      ment    in    this    behalf^  shall    direct    the 
Collector  to  take  order  for  the  acquisition  of  the  land. 

8.  The   Collector   shall  thereupon     cause     the    land 
Land  to  be    (unless   it  nas   been  already  marked  out 

marked  out  and  under  section  four)  to  be  marked  out.  He 
measured.  BbaAl  also  cause  it  to  be  measured,  and  ( if 

no  plan  has  been  made  thereof)  a  plan  to 
be  made  of  the  same. 

9.  The  Collector  shall  then   cause  public  notice  to  be 
Notice  to  per-    given  at  convenient  places  on  or  near   the 

sons  interested.  iand  to  be  taken,  stating  that  the  Govern- 
ment intends  to  take  possession  of  the  land,  and  that 
claims  to  compensation  for  all  interests  in  such  land  may 
be  made  to  him. 

Such  notice   shall  state  the  particulars  of  the  land  so 
Contents  of    needed  and  shall   require   all   persons   in- 
notice.  terested  in  the   land  to  appear  personally 

or  by  agent  before  the  Collector  at  a  time  and  place 
therein  mentioned  (such  time  not  being  earlier  than 
fifteen  days  after  the  date  of  publication  of  the  notice) 
and  to  state  the  nature  of  their  respective  interests  in  the 
land  and  the  amount  and  particulars  of  their  claims  to 
compensation  for  such  interests. 

The   Collector  shall  also  serve  notice  to  the  same  effect 
Notice   to    on  the  occupier  (if  any)  of  such   land   and 
occupiers.  on  aii   guch  persons  known  or  believed  to 

be  interested  therein,  or  to  be  entitled  to  act  for  persons 
so  interested,  as  reside,  or  have  agents  authorised  to 
receive  service  on  their  behalf,  within  the  Revenue  Dis- 
trict in  which  the  land  is  situate. 

39 
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In  case  any  person  so  interested  resides  elsewhere* 
and  has  no  such  agent,  the  notice  shall  be  sent  to  him 
by  post. 

10.  The  Collector  may  also  require  any  such  person  to 
Power   to  re      deliver  to  him  a  statement  containing,  so 

quiJe^s  t  a  te-    ^ar  as  maJ  ^e  practicable,  the  name  of  every 
ments     as     to     other  person    possessing    any  interest  in 

taeste.  and  ln'  the  land  or  anF  Part  thereof  as  co-proprietor, 
sub-proprietor,  mortgagee,  tenant  or  other- 
wise, and  of  the  nature  of  such  interest,  and  of  the  rents 
and  profits  (if  any)  received  or  receivable  on  account 
thereof  for  the  year  next  preceding  the  date  of  the  state- 
ment. 

Every   person   required   to  make  or  deliver  a  statement 

under  this   section  or   section   nine,  shall 

foermakeTtatee-    ^   deemed  to  1  e  legally  bound  to   do  so 

ments    to     be     within   the   meaning   of  sections  one  hun- 

bou™dtodog6oy    dred  and  seventy-  five  and  one  hundred  and 

seventy-six  of  the  Indian  Penal  Code. 

Enquiry  into  Value  and  Claims. 

11.  On   the   day   so   fixed,  the  Collector  shall  proceed 

into     to  en(lu^re  summarily  into  the  value  of  the 
™ 


a  d  land  and  to  determine  the  amount  of  corn- 
amount  of  com-  pensation  which  in  his  opinion  should  be 
pensation.  allowed  therefor,  and  shall  tender  such 

Tender.  amount  to  the  persons  interested  who  have 

attended  in  pursuance  of  the  notice. 

For   the   purpose   of  such   enquiry,  the  Collector  shall 

power  to  sum-  have  power  to  summon  and  enforce  the 
mou  witnesses.  attendance  of  witnesses  and  to  compel 
the  production  of  documents  by  the  same  means  and  (as 
far  as  may  be)  in  the  same  manner  as  is  provided  in  the 
case  of  a  Civil  Court  under  the  Code  of  Civil  Procedure. 

12.     The   Collector  may,    if   no    claimant  attends  pur- 
Postponement     suant  to   the    notice,    or  if  for  any   other 
of  enquiry.  cause   he   thinks   fit,    from   time   to   time 

postpone  the  enquiry  to  a  day  to  be  fixed  by  him. 
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13.     In  determining  the   amount  of  compensation  the 
Matters  to  be    Collector  shall  take  into  consideration  the 
considered  and    matters   mentioned  in  section  twenty-four 
matters  to   be    and  shall  not  take   into   consideration  any 
.  of  the  matters  mentioned  in  section  twenty- 
five. 

Award  ~by  Collector. 

Award  in  case        ^    ^   tn®  Collector  and  the  persons 

of  agreement  as    interested  agree  as  to  the   amount  of  com- 

tion  compensa"     pensation    to    be    allowed,    the    Collector 

shall  make  an   award  under  his  hand  for 

the  same. 

Such  award   shall  be  filed  in  the  Collector's  office  and 

Award  to  be     snall  be  conclusive  evidence,   as  between 

filed  and  to  be    the   Collector  and   the  persons  interested, 

evidence.  of  ^he  value  of  the  land  and  the  amount 

of  compensation  allowed  for  the  same. 

15.  When  the  Collector  proceeds  to  make  the  enquiry 
Reference     as  aforesaid,  whether  on  the  day  origin- 

where  no  claim-     ally  fixed  for  the  enquiry  or  on  the  day  to 

^CoUe'cTor'and      W¥°h  {t  ™?  have  been  Postponed, 
persons  interest-        if  no  claimant  attends, 
ed      cannot        or  if  the  Collector  considers  that  further 
enquiry  as  to  the  nature  of  the  claim  ought 
to  be  made  by  the  Court, 

or  if  any  person  whom  the  Collector  has  reason  to 
think  interested  does  not  attend, 

or  if  the  Collector  is  unable  to  agree  with  the  persons 
interested  who  have  attended  in  pursuance  of  the  notice 
as  to  the  amount  of  compensation  to  be  allowed^ 

or  if  upon  the  said  enquiry  any  question  respecting  the 
title  to  the  land  or  any  rights  thereto  or  interests  therein 
arise  between  or  among  two  •  or  more  persons  making  con- 
flicting claims  in  respect  thereof, 

the  Collector  shall  refer  the  matter  to  the  determina- 
tion of  the  Court  in  manner  hereinafter  appearing. 

Taking  Possession. 

16.  When   the  Collector  has   made  an  award  under 
power  to  take    section    fourteen    or    a   reference  to  the 

possession.  Court  under  section  fifteen,   he   may  take 


612  LAND-ACQUISITION    ACT.  [SECS.  16-18 

possession  of  the  land,  which  shall  Hereupon  vest  abso- 
lutely in  the  Government  free  from  all  encumbrances. 

17.     In  cases  of  urgency,   whenever  the  Local  Govern- 

Power  to  take     men^  so  directs,  the   Collector    (though  no 

possession      in    such  reference  has  been   directed  or  award 

cases  of  urgen-     made)  may,   on  the    expiration   of  fifteen 

days   from   the  publication  of  the   notice 

mentioned  in  the   first  paragraph   of   section  nine,   take 

possession  of  any  waste  or  arable  land  needed  for  public 

purposes  or  for  a  Company. 

Such  land  shall  thereupon  vest  absolutely  in  the  Gov- 
ernment free  from  all  encumbrances. 

The  Collector  shall  offer  to  the  persons  interested 
compensation  for  the  standing  crops  and  trees  (if  any) 
on  such  land  ;  and  in  ease  such  offer  is  not  accepted, 
the  value  of  such  crops  and  trees  shall  be  allowed  for 
in  awarding  compensation  for  the  land  under  the  pro- 
visions herein  contained. 


PART  III. 

REFERENCE  TO  COURT  AND  PROCEDURE  THEREON. 

Collector's  ^-  ^n  making  a  reference  under  sec- 
statement  on  tion  fifteen,  the  Collector  shall  state  for 
reference  to  the  information  of  the  Court,  in  writing 

Court  i       i  •      -i         -• 

under  his  hand, 

(a)  the  situation  and  extent  of  the  land  needed, 

(b)  the  names   of  the  persons  whom  he  has  reason  to. 
think  interested  in  such  land, 

(c)  the   amount  awarded   for  damages  and  paid    or 
tendered  under  sections    five   and     seventeen,    or  either 
of  them,   the   amount   of    compensation  tendered  for  the 
land  under  section  eleven,  or,  if  no  claimant  has   attended 
pursuant  to   the  notice   mentioned   in   section   nine,  the 
amount  of  compensation   which  the   Collector  is   willing 
to  give  to  the  persons  interested,  and 

(d)  the  grounds   on   which  the  amount  of  compen- 
sation was  determined. 
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19.  The  Court  shall   thereupon  cause     to  be  served 
Serviceof    on     each    of    the    persons    so  named   a 

notice.  notice  requiring  him  (if  he  has  not  made 

a  claim  under  section  nine)  to  state  to  the  Court,  on  or 
before  a  day  to  be  therein  mentioned,  the  sum  which  he 
claims  as  compensation  for  his  interest  in  the  land  so 
needed. 

The  Court  shall  also  cause  a  notice  to  be  served  on  the 
Collector  and  each  of  such  persons  requiring  them  to 
appoint,  on  or  before  a  day  to  be  therein  mentioned,  two 
qualified  assessors  (one  to  be  nominated  by  the  Collector 
and  the  other  by  the  persons  interested)  for  the  purpose 
of  aiding  the  Judge  in  determining  the  amount  of  the 
compensation. 

If  no  claimant  has  attended  pursuant  to  the  notice 
mentioned  in  section  nine,  the  Court  shall  cause  to  be 
affixed  on  some  conspicuous  place  on  or  near  the  land 
needed  a  notice  to  the  effect  that,  if  the  persons  interested 
in  such  land  do  not,  on  or  before  a  day  to  be  therein 
mentioned,  appear  in  Court  and  state  the  nature  of  their 
respective  interests  in  the  land  and  the  amount  and 
particulars  of  their  claims  to  compensation,  and  nominate 
a  qualified  assessor,  the  Court  will  proceed  to  determine 
such  amount. 

20.  In  case   of  failure  to  nominate  either  of    such 
Power  to  appoint    assessors  within  the  time  so  specified,   the 
an  assessor.  Judge  shall  himself   appoint  an   assessor 
in  his  stead. 

21.  As  soon  as  the  assessors  have    been  appointed, 
Determination     the  Judge  and  the  assessors  shall  proceed 

of  amount.  to  determine    the   amount    of    the    com- 

pensation. 

22.  If  before  such  amount  is  determined,  any  of  the 
Appointment  of    assessors  dies  or  desires  to  be  discharged, 
new  assessor.        Or  refuses  or  neglects,  or  becomes  incapa- 
ble to  act,  the  party  by  whom  he  was  appointed   may 
appoint  some  other  qualified  person  to  act  in  his  place. 


614  LAND-ACQUISITION    ACT.  [S.ECS.  22-25 

If  the  assessor  so  dying,  or  desiring  to  be  discharged, 
or  refusing,  or  neglecting  or  becoming  incapable  were 
appointed  by  the  Judge, 

or,  in  the  case  of  an  assessor  appointed  by  either  party, 
if  for  the  space  of  seven  days  after  notice  from  the 
Court  for  that  purpose  the  party  who  appointed  such 
assessor  fails  to  appoint  another, 

the  Judge  shall  appoint  some  other  qualified  person  in 
his  stead. 

Every   assessor   so   substituted   shall    have    the    same 
Powers  of  new     powers  as  were  vested  in  the  former  asses- 
assessor,  sor  at  the  time  of  his  so  dying    or   desiring 
to  be  discharged,  or  refusing  or  neglecting  or  becoming 
incapable. 

23.     Every  proceeding  under  section  twenty-one    shall 
Proceedings  to     ta^e  place  iQ  op611  Court,  and  all  persone- 
loein    open     entitled    to    practise    in  any     Civil    Court 
Court,  shall  be  entitled   to  appear,  plead    and  act, 

or  to  appear  and  act  (as  the  case  may  be),  in  such  proceed- 
ing- 
Matters  to  be        24.     In  determining  the  amount  of  corn- 
considered     in     pensation  to  be  awarded   for  land  acquired 

demrensatiin  8  uncler  tm's  Act?  tn.e  Judge  and  assessors 
shall  take  into  consideration — 

First,  the  market-value,  at  the  time  of  awarding  com- 
pensation, of  such  land  : 

Secondly,  the  damage  (if  any)  sustained  by  the  person 
interested,  at  the  time  of  awarding  compensation,  by 
reason  of  severing  such  land  from  his  other  land  : 

Thirdly,  the  damage  (if  any)  sustained  by  the  person 
interested,  at  the  time  of  awarding  compensation,  by 
reason  of  the  acquisition  injuriously  affecting  his^ other 
property,  whether  moveable  or  immoveable,  in  any  other 
manner,  or  his  earnings  ;  and 

Fourthly,    if,   in   consequence   of     the   acquisition,   he 
is   compelled  to  change  his  residence,  the  reasonable  ex- 
penses (if  any)  incidental  to  such  change. 
Matters  to  be 

Seferm6 f n i nS        25'     But  th.e  Jud«e  or  assessors  shall  not 
compensation.       take  into  consideration — 
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First,  the  degree  of  urgency  which  has  led  to  the 
acquisition  : 

Secondly,  any  disinclination  of  the  person  interested  to 
part  with  the  land  acquired  : 

Thirdly,  any  damage  sustained  by  him  which,  if  caused 
by  a  private  person,  would  not  render  such  person  liable 
to  a  suit : 

Fourthly,  any  damage  which,  after  the  time  of  awarding 
compensation,  is  likely  to  be  caused  by  or  in  consequence 
of  the  use  to  which  the  land  acquired  will  be  put : 

Fifthly,  any  increase  to  the  value  of  the  land  acquired 
likely  to  accrue  from  the  use  to  which  it  will  be  put  when 
acquired  : 

Sixthly,  any  increase  to  the  value  of  the  other  land  of 
the  person  interested,  likely  to  accrue  from  the  use  to 
which  the  land  acquired  will  be  put  ;  or 

Seventhly,  any  outlay  or  improvements  on  such  land 
made,  commenced,  or  effected  with  the  intention  of  en- 
hancing the  compensation  to  be  awarded  therefor  under 
this  Act. 

26.  Where  the  person  interested  has  made  a  claim 
Rules  as  to  to  compensation,  pursuant  to  any  notice 
amount  of  com-  mentioned  in  section  nine  or  in  section 
pensation.  nineteen,  the  amount  awarded  to  him  shall 

not  exceed  the  amount  so  claimed,  or  be  less  than  the 
amount  tendered  by  the  Collector  under  section  eleven. 

Where  the  person  interested  has  refused  to  make  such 
claim,  or  has  omitted  without  sufficient  reason  (to  be 
allowed  by  the  Judge)  to  make  such  claim,  the  amount 
awarded  may  be  less  than,  and  shall  in  no  case  exceed, 
the  amount  so  tendered. 

Where  the  person  interested  has  omitted  for  a  suffi- 
cient reason  (to  be  allowed  by  the  Judge)  to  make  such 
claim,  the  amount  awarded  to  him  shall  not  be  less  than, 
and  may  exceed,  the  amount  so  tendered. 

The  provisions  of  this  and  the  two  preceding  sections 
shall  be  read  to  every  assessor,  in  a  language  which  ha 
understands,  before  he  gives  his  opinion  as  to  the  amount 
of  compensation  to  be  awarded  under  this  Act. 
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27.  The  opinion  of  each  assessor  shall  be  given  orally 
Record  of  asses-    and  shall  be  recorded  in  writing  by  the 

Burs'  opinions.        Judge. 

28.  In  case  of  a  difference   of  opinion   beween  the 
Difference  on     Judge  an^  ^e  assessors    or  any  .  of   them 

questions  of     upon  a  question  of  law  or  practice  or  usage 
law.  having  the  force  of    law,   the   opinion   of 

the   Judge  shall   prevail,   and  there   shall  be  no  appeal 
therefrom, 

29.  In  case  the  Judge  and  one  or  both 
toA?ofountt  of  °^  ^ie  assessOTS  agree  as  to  the  amount 
compensation.  of  compensation,  their  decision  thereon 

shall  be  final. 

30.  In  case  of  difference  of  opinion  between  the  Judge 
Difference  as  to  an^  both  °^  the  assessors  as  to  the  amount 
amount  of  com-  of  compensation,  the  decision  of  the 
pensation.  Judge  shall  prevail,  subject  to  the  appeal 

allowed  under  section  thirty-five. 

31.    Every   assessor   appointed    under    this    Act,    not 

Assessors' fees,     being    an    officer    of    Government,    shall 

receive    such   fee   for   his   services  as  the 

Judge  shall  direct,  provided  that  such  fee  shall  not  exceed 

five  hundred  rupees. 

Such  fee  shall  be  deemed  to  be  costs  in  the  pro- 
ceeding. 

Costs  of  pro-        32.    The  costs  of  all  proceedings  taken 
ceedings  taken     under   this   Part   by   order   of    the   Court 

Court  °rder    °f    slia11'   in   the  first  instance>  be  Paid  by  the 
Collector. 

33.  Where  the   amount  awarded  does  not  exceed  the 
Party  to  pay    sum  tendered  by  the   Collector,   the  costs 

e°3ts-  of    all    proceedings   under  this  Part  shall 

be  paid  by  the  person  interested. 

Where  the  amount  awarded  exceeds  the  sum  so  ten- 
dered, such  costs  shall  be  paid  by  the  Collector. 

34.  Every  award    made  under  this  Part   shall  be  in 
Awards  to  be    writing   signed   by  the     Judge     and  the 

in  writing.  assessors   or   assessor    concurring   therein, 

and   shall   specify   the   amount  awarded   under   the  first 
clause   of  section     twenty-four,   and     also   the   amounts 
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(if  any)  respectively  awarded  under  the  second,  third 
and  fourth  clauses  of  the  same  section,  together  with  the 
grounds  of  awarding  each  of  the  said  amounts. 

It  shall  also  state  the  amount  of  costs  incurred  in  the 
Award      to    proceedings  under  this  Part  and   by   what 
state  amount  of    persons  and  in  what  proportions  they  are 
C08t8-  to  be  paid. 

The  costs  (if    any)   payable  by  the  person  interested 

Recovery  of    and  not  deducted  under  section  forty-two 

c°8ts-  may  be  recovered   as  if  they  were  cost» 

incurred  in  a  suit,  and  as  if  the    award  were  the  decree 

therein. 

35.     If    the   Judge  differs  from  both  the  assessors  as 

Appeal  from    ^o  ^e  amount  of    compensation,  he  shall 

Judge's  decision    pronounce   his   decision,  and  the  Collector 

t?on°  compensa-    or  the  person  interested  (as  the  case  may 

be )  may  appeal  therefrom  to  the  Court  of 

the  District  Judge,  unless  the  Judge  whose  decision  is 

appealed  from  is  the  District  Judge,  or  unless  the  amount 

which  the  Judge  proposes  to  award  exceeds  five  thousand 

rupees,  in   either  of   which   cases  the  appeal  shall  lie  to 

the  High  Court. 

Every  appeal  under  this  section  shall  be  presented 
within  the  time  and  in  manner  provided  by  the  Code  of 
Civil  Procedure  for  regular  appeals  in  suits. 

Provisions   of 
Code    of   Civil        6G.     The  following  provisions    of    the 

appuclbie  made    Code  of  Civil  Procedure 

(a)  as  to  adding  parties, 

(6)  as  to  adjournment, 

(c;  as  to  death,  marriage  and  bankruptcy  cr  insolvency 
of  parties, 

(d)  as  to  summoning  witnesses  and  their  attendance, 

(e)  as  to  examination  of  parties  and  witnesses, 
(/)  as  to  production  of  documents,  and 

(g)  as  to  commissions  to  examine  absent  witnesses 
and  to  make  local  enquiries, 

shall  apply,  so  far  as  may  be,  to  proceedings  before  the 
Court. 
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PART  IV. 

APPORTIONMENT  OF  COMPENSATION. 

37.  Where  there  are  several  persons  interested,  if  such 
Particulars  of     persons  agree  in  the  apportionment   of  the 

apportionment  compensation,  the  particulars  of  such  ap- 
to  be  specified.  portionment  shall  be  specified  in  the  award, 
and  as  between  such  persons  the  award  shall  be  conclusive 
evidence  of  the  correctness  of  the  apportionment. 

38.  When   the   amount   of    compensation     has    been 
Dispute  as  to     settled  under  section  fourteen,  if  any   dis- 

apportionment.  pute  arises  as  to  the  apportionment  of  the 
same  or  any  part  thereof,  the  Collector  shall  refer  such 
dispute  to  the  decision  of  the  Court. 

39.  When   the  amount  of  compensation  has  been  set- 
Determination     tied  by  the  Court,  and  there  is  any  dispute 

of  proportions.  as  to  the  apportionment  thereof,  or  when  a 
reference  to  the  Court  has  been  made  under  section  thirty- 
eight,  the  Judge  sitting  alone  shall  decide  the  proportions 
in  which  the  persons  interested  are  entitled  to  share  in 
such  amount. 

An  appeal  shall  lie  from  such  decision  to  the  High 
Court,  unless  the  Judge  whose  decision  is  appealed  from 
is  not  the  District  Judge,  in  which  case  the  appeal  shall 
lie  in  the  first  instance  to  the  District  Judge. 

Every  appeal  under  this  section  shall  be  presented 
within  the  time  and  in  manner  provided  for  regular 
appeals  in  suits. 


PART  V. 
PAYMENT. 

40.     Payment  of  the  compensation    shall   be  made   by 
Payment     of     tne  Collector  according  to  the  award  to  the 
compensation  to     persons  named  therein,  or,  in  the  case   of 
whom  made.         an  appeai  under  section   thirty-nine,    ac- 
cording to  the  decision  on  such  appeal : 
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Provided  that  nothing  herein  contained  shall  affect  the 
Proviso  liability  of  any  person   who  may  receive 

th«  whole  or  any  part  of  any  compensa- 
tion awarded  under  this  Act,  to  pay  the  same  to-  the 
person  lawfully  entitled  thereto. 

41.  When  the  amount  of  the  compensation  has  been 
Payment  on    settled     under    section     fourteen,   if  the 

making  award  persons  interested  shall  so  desire,  the 
by  Collector.  Collector  shall  on  the  making  of  the  said 
award  pay  the  amount  of  such  compensation  and  take 
possession  of  the  land  : 

Provided  that,  in  any  case  where  immediate  possession 
is  not  required,  he  may  allow  the  occupants  (if  any)  of  the 
land  to  remain  in  occupation  of  the  same,  upon1  such 
terms  as  he  and  they  may  agree  on,  until  possession  of 
the  land  is  required. 

42.  In  addition  to  the  amount  of  any  compensation 
Percentage  on     awarded   under  Part  II  or  Part  III  of  this 

market-value.  Act,  the  Collector  shall,  in  consideration 
of  the  compulsory  nature  of  the  acquisition,  pay  fifteen 
per  centum  on  the  market-value  mentioned  in  section 
twenty-four. 

When  the  amount  of  such  compensation  is  not  paid  on 
Payment  with    taking    possession,    the  Collector  shall  pay 
interest.  the  amount  awarded  and  the  said  percent- 

age with  interest  on  such  amount  and  percentage  at  the 
rate  of  six  per  centum  per  annum  from  the  time  of  so 
taking  possession  : 

Provided  that  the  costs,  if  any,  payable  to  the  Col- 
lector by  the  person  interested,  shall  be  deducted  from 
such  amount  and  percentage. 

Provided  that,  in  cases  where  the  decision  of  the  Court 
Time  of  pay-    under   Part  III  or   Part  IV  of  this  Act  is 
meut  in  appeal-    liable  to  appeal,,  the  Collector  shall  not 
able  cases.  pav  ^Q  amount  of    compensation   or  the 

percentage,  or  any  part  thereof,  until  the  time  for  appeal- 
ing against  such  decision  has  expired,  and  no  appeal  shall 
have  been  presented  against  such  decision,  or  until  any 
such  appeal  shall  have  been  disposed  of. 
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PART  VI. 
TEMPORARY  OCCUPATION  OF  LAND. 

43.     Subject  to  the  provisions  of  Part  VII  of  this  Act, 
Temporary    whenever  it  appears  to  the  Local  Govern- 
r»ccupation     of    ment  that  the    temporary   occupation  and 
waste  or  arable    use  Of  anv  waste  or  arable  land  are  needed 
for  any  public  purpose,  or  for  a  Company, 
the  Local  Government  may  direct  the   Collector  to   pro- 
cure the  occupation  and  use  of  the  same  for  such  term  as 
it  shall  think  fit,   not  exceeding  three   years  from  the 
commencement  of  such  occupation. 

The  Collector  shall  thereupon  give  notice  in  writing  to 
the  persons  interested  in  such  land  of  the  purpose  for 
which  the  same  is  needed,  and  shall,  for  the  occupation 
and  use  thereof  for  such  term  as  aforesaid,  and  for  the 
materials  (if  any)  to  be  taken  therefrom,  pay  to  them 
such  compensation,  either  in  a  gross  sum  of  money,  or 
by  monthly  or  other  periodical  payments,  as  shall  be 
agreed  upon  in  writing  between  him  and  such  persons 
respectively. 

In  case  the  Collector  and  the  persons  interested  differ 
Difference  as     as  ^°  ^ne  sufficiency  of  the   compensation, 
to      compensa-     the  Collector  shall  refer  such  difference  for 
tion-  the  final  order  of  the  Court. 

Power  to  enter 

and  take  posses-        44.     On  payment  of  such  compensation, 

sion. 

or  on  executing  such  agreement, 

or  on  making  a  reference  under  section  forty-three, 

the  Collector  may  enter  upon  and  take  possession  of 
the  land,  and  use  or  permit  the  use  thereof  in  accordance 
with  the  terms  of  the  said  notice. 

And  on  the  expiration  of  the  term,  the   Collector  shall 

Restoration  of    make  or  tender  to  the  persons   interested 

land  taken.  compensation  for  the  damage  (if  any)  done 

to  the  land  and  not  provided  for  by  the   agreement,  and 

shall  restore  the  land  to  the  persons  interested  therein  : 
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Provided  that,  if  the  land  has  become  permanently 
unfit  to  be  used  for  the  purpose  for  which  it  was  used 
immediately  before  the  commencement  of  such  term,  and 
if  the  persons  interested  shall  so  require,  the  Local 
Government  shall  proceed  under  this  Act  to  acquire 
the  land  as  if  it  was  needed  permanently  for  a  public 
purpose  or  for  a  Company. 

45.  In  case  the  Collector  and  persons  interested  differ 
Difference  as  to  M  to  tne  condition  of  the  land  at  the  ex- 
condition  of  piration  of  the  term,  or  as  to  any  matter 
land-  connected  with  the  said  agreement,  the 

Collector  shall  refer  such  difference  for  the  final  order  of 
the  Court,  and  on  such  reference,  or  on  a  reference  under 
section  forty-three,  the  Judge  sitting  alone  shall  decide 
the  difference  referred. 


PART  VII. 

ACQUISITION  OF  LAND  FOR  COMPANIES. 

46.  Subject  to  such  rules  as  the  Governor  General  of 
Company  may     IQdia  in   Council   may   from   time  to  time 

be  authorized  to    prescribe  in  this  behalf,  the  Local  Govern- 
enter     and     nient   may   authorize    any   officer   of  any 
Company   desiring  to   acquire   land  for  its 
purposes  to  exercise  the  powers  conferred  by  section  four. 
In  every  such  case  section  four  shall  be  construed  as  if, 
Construction  of     for   the   words    "for   8uch    purpose,"    the 
sections      four    words  "  for  the  purposes  of  the  Company" 
and  five.  were  substituted,  and  section  five  shall  be 

construed  as  if ,  after  the  words   "the  officer,"  the  words 
"  of  the  Company"  were  inserted. 

47.  The  provisions  of  section   six  to  section  forty-five 
Consent     o  f     (both  inclusive)    shall   not   be  put  in  force 

Local    Govern-    in  order  to  acquire  land  for  any  Company, 

Stion.*0  aCqUl"     unless  with  the   previous   consent   of  the 
Local  Government,   and  unless  the   Corn- 
Execution  of    pany  shall  have  executed  the  agreement 
hereinafter  mentioned. 
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48.  Such  consent  shall  not  be  given  unless   the   Local 
Previous    en-     Government    be   satisfied,    by  an   enquiry 

quiry.  held   as  hereinafter  provided — 

(1)  that  such  acquisition  is  needed  for  the  construction  of 
some  work,  and 

(2)  that  such  work  is  likely  to  prove  useful  to  the 
public. 

Such  enquiry  shall  be  held  by  such  officer  and  at  such 
time  and  place  as  the  Local  Government  shall  appoint. 

Such  officer  may  summon  and  enforce  the  attendance 
of  witnesses,  and  compel  the  production  of  documents  by 
the  same  means  and,  as  far  as  possible,  in  the  same 
manner  as  is  provided  by  the  Code  of  Civil  Procedure  in 
the  case  of  a  Civil  Court. 

49.  Such  officer  shall  report  to  the  Local  Government 
Agreement     tne  result  of  the  enquiry,  and  if  the  Local 
with   Secretary     Government  is  satisfied  that  the  proposed 
Council"  *  e  in     acquisition  is  needed  for   the   construction 

of  a  work,  and  that  such  work  is  likely  to 
prove  useful  to  the  public,  it  shall,  subject  to  such  rules  as 
the  Governor  General  of  India  in  Council  may  from  time 
to  time  prescribe  in  this  behalf,  require  the  Company  to 
enter  into  an  agreement  with  the  Secretary  of  State  for 
India  in  Council  providing  to  the  satisfaction  of  the  Local  j 
Government  for  the  following  matters,  namely  : — 

(1.)     The   payment   to  Government   of  the  cost  of  the    I 
acquisition  : 

(2).     The  transfer,  on  such  payment,  of  the  land  to  the    ' 
Company  : 

(3.)     The  terms  on  which  the  land  shall  be  held  by  the  I 
Company  : 

(4).     The   time   within   which,    and  the  conditions  on  I 
which,  the  work  shall  be  executed  and  maintained  ;  and 

(5).     The  terms   on  which  the  public  shall  be  entitled  l| 
to  use  the  work. 

50.  Every  such  agreement  shall,   as   soon  as  may  be 
Publication  of     after   its   execution,   be   published   in  the 

agreement.  Gazette  of  India   and   also    in   the   local 

official  Gazette,  and  shall  thereupon  (so  far  as  regards  the 
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terms  on  which  the  public  shall  be  entitled  to  use  the 
work)  have  the  same  effect  as  if  it  had  formed  part  of 
this  Act. 


PART  VIII. 

MISCELLANEOUS. 

51.  Service   of  any  notice   under  this   Act  shall  be 
Service       of     made   by    delivering  or   tendering  a  copy 

notice.  thereof  signed,  in  the  case  of  a  notice 

under  section  four,  by  the  officer  therein  mentioned, 
and,  in  the  case  of  any  other  notice,  by  or  by  order  of 
the  Collector  or  the  Judge. 

Whenever  it  may  be  practicable,  the  service  of  the 
notice  shall  be  made  on  the  person  therein  named. 

When  such  person  cannot  be  found,  the  service  may  be 
made  on  any  adult  male  member  of  his  family  residing 
with  him  ;  and  if  no  such  adult  male  member  can  be 
found,  the  notice  may  be  served  by  fixing  the  copy  on 
the  outer  door  of  the  house  in  which  the  person  therein 
named  ordinarily  dwells  or  carries  on  business. 

52.  Whoever  wilfully   obstructs  any  person  in  doing 
Obstruction  to     any  of  the  acts  authorized  by  section   four 

survey,  &c.  or  section  eight,  or  wilfully  fills  up,  des- 
chesUing  troys,  damages,  or  displaces  any  trench  or 

Destroying  mark  made  under  section  four  shall,  on 
laud-marks.  conviction  before  a  Magistrate,  be  liable  to 
imprisonment  for  any  term  not  exceeding  one  month,  or 
to  fine  not  exceeding  fifty  rupees,  or  to  both. 

53.  If    the   Collector  is  opposed  or  impeded  in  taking 
Magistrate  to     possession  under  this  Act  of  any  land,   he 

enforce  surren-  shall,  if  a  Magistrate,  enforce  the  sur- 
der-  render  of  the  land  to  himself,  and  if  not 

a  Magistrate,  he  shall  apply  to  a  Magistrate  or  (within  the 
towns  of  Calcutta,  Madras  arid  Bombay)  to  the  Commis- 
sioner of  Police,  and  such  Magistrate  or  Commissioner 
(as  the  case  may  be)  shall  enforce  the  surrender  of  the 
land  to  the  Collector. 
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54.  Except  in   the  case  provided   for  in  section   forty- 
Government    four>  n°thing  in   this  Act   shall    be  taken 

not  bound  to  to  compel  the  Government  to  complete 
complete  acqui-  ^he  acquisition  of  any  land  unless  an  award 

shall  have  been  made  or  a  reference  di- 
rected under  the  provisions  hereinbefore  contained. 

But   whenever   the    Government   declines  to   complete 

Compensation     any   suc^   acquisition,   the  Collector   shall 

when     acquisi-     determine    the     amount   of  compensation 

Dieted  not  com-     due  for  the  damage  (if  any)  done  to   such 

land  under  section  four  or  section  eight, 
and  not  already  paid  for  under  section  five,  and  shall 
pay  such  amount  to  the  person  injured. 

55.  The   provisions   of  this  Act   shall  not  be   put  in 
Part  of  house    ^  orce   ^or  tne  purpose  of  acquiring  a  part 

or  building  not  only  of  any  house,  manufactory  or  other 
to  be  taken.  building,  if  the  owner  desire  that  the 
whole  of  such  house,  manufactory  or  building  shall  be 
so  acquired. 

56.  Where  the  provisions   of  this  Act  are  put  in   force 

for  the  purpose  of  acquiring  land  at  the  cost 
Collector's  of  any  Municipal  Fund,  or  of  any  Com- 
ciharges  by  pany,  the  charges  incurred  by  the  Col- 
lector  in  such  acquisition  shall  be  de- 
frayed from  or  by  such  Fund  or  Company. 

57.  No  award  or  agreement  made  under  this  Act  shall 
Exemption     ^e  chargeable   with   stamp-duty,   and   no 

from  stamp-  person  claiming  under  any  such  award  or 
duty  and  fees.  agreement  shall  be  liable  to  pay  any  fee 
for  a  copy  of  the  same. 


Bar  of  suits  to        ^8.     ^°   su^*   shall   be   brought   to    set 
set  aside  awards    aside  an  award  under  this  Act. 

under  Act. 

And  no   suit  or  other  proceeding  shall  be  commenced 

or  prosecuted  against   any  person  for  any- 

suits^for  X°any-    thing  done  in  pursuance  of  this  Act,  with- 

thing  done  in     out  giving  to   such  person  a  month's  pre- 

pursuance      of     vioug   notice   in   writing   Of  tbe   intended 

proceeding,   and   of  the  cause  thereof,  nor 
after  tender  of  sufficient  amends. 
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59.    The  Local  Government  shall  have  power  to  make 
Power  to  make    rules    consistent    with    this  Act  for  the 
Tulfia-  guidance  of  officers  in  all  matters  con- 

nected with  its  enforcement,  and  may  from  time  to  time 
alter  and  add  to  the  rules  so  made. 

All  such  rules,   alterations  and  additions  shall,  when 
Publication  of    sanctioned  by  the   Governor  General    in 
rules-  Council,  be  published  in  the  local  official 

Gazette,  and  shall  thereupon  have  the  force  of  law. 
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ACT  No.  XVIII  OF  1879. 


PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA  IN  COUNCIL. 

(Received  the  assent  of  the  Governor  General  on  the  29th 
October,  1879.) 


An  Act  to  consolidate  and    amend  the  law 
relating  to  Legal  Practitioners. 

WHBREAS  it  is  expedient  to  consolidate  and  amend  the 
law  relating  to  Legal  Practitioners  in  the 
Lower  Provinces  of  Bengal,   the  North- 
Western  Provinces,   the  Pan  jab,   Oudh,  the  Central  Pro- 
vinces and  Assam,  and  to   empower   each  of  the  Local 
Governments   of  the   rest  of  British   India  to  extend  to 
the  territories  administered   by  it  such   portions  of  this 
Act  as  such  Government  may  think  fit ;  It  is  hereby  en- 
acted as  follows  :— 


CHAPTER  I. 

PBELIMINARY. 

1.    This  Act  may  be  called  "The  legal  Practitioners 
Short  title     ^ct'  1879":  and  shall  come  into  force   on 
Commence-    the  first  day  of  January,  1880. 
meat. 

Local  extent.         This  section  and  section  two   extend  to 

the  whole  of  British  India. 

The  rest  of  this  Act  extends,  in  the  first  instance,  only 
to  the  territories  respectively  administered  by  the  Lieuten- 
ant-Governors of  the  Lower  Provinces  of  Bengal,  the 
North- Western  Provinces  and  the  Panjab,  and  the  Chief 
Commissioners  of  Oudh,  the  Central  Provinces  and 


. 
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Assam.  But  any  other  Local  Government  may  from  time 
to  time,  by  notification  in  the  official  Gazette,  extend  all 
or  any  of  the  provisions  of  the  rest  of  this  Act  to  the 
whole  or  any  part  of  the  territories  under  its  administra- 
tion. 

2.    On  and  from  the    first  day  of  January,  1880,  the 
Repeal  of  en-     enactments  mentioned  in  the  first  schedule 
actments.  hereto  annexed  shall  be  repealed  to   the 

extent  specified  therein. 

All  rules  and  appointments  made,  penalties  prescribed, 
Saving  of  rules,  fees  fixed,  persons  admitted,  names  en- 
&<*•  rolled,  certificates  issued,  sanctions  given 

and  orders  passed  under  any  enactment  hereby  repealed 
shall  be  deemed  to  be  respectively  made,  prescribed, 
fixed,  admitted,  enrolled,  issued,  given  and  passed  under 
this  Act. 

All  references  made  to  any  enactment  hereby  repealed, 

References  to    in  anY  Act  or  Regulation  passed,  or  noti- 

repealed  enact-    fication  published,  shall  be  read  as  if  made 

*nents.  to  the   corresponding  provisions   of    this 

Act. 

interpretation-        3.    In  this  Act,   unless  there  be  some- 
clause,  thing  repugnant  in  the  subject  or  context, — 
"  Judge"  means  the  presiding  judicial  officer  in   every 
civil  and  criminal  Court,  by  whatever  title 
"Judge":  be  is  designated  : 

"  Subordinate   Court"  means   all  Courts   subordinate  to 
"  Subordinate     the  High  Court,  including  Courts  of  Sjnall 
Court":  Causes  established   under  Act  No.  IX  of 

1850  or  Act  No.  XI  of  1865  : 

"  Revenue-office"  includes  all  Courts  (other  than  civil 
"Revenue-    Courts,)    trying   suits  nnder  any  Act  for 
office":  the  time  being  in  force  relating  to   land- 

holders and  their  tenants  or  agents  : 

"  Legal  practitioner"    means  an    Advocate,  Vakil    or 
« Legal  Prac-    Attorney  of   any  High  Court,   a  Pleader, 
titiouer."  Mukhtar  or  Re  venue- agent. 
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CHAPTER  II. 
OP  ADVOCATES,  VAKILS  AND  ATTORNEYS. 

4.  Every  person  now  or  hereafter  entered  as  an  Ad- 
Advocates  and  vocate  or  Yakil  on  the  roll  of  any  High 
Vakils.  Court  .under  the  Letters  Patent  constitut- 

ing such  Court,  or  as  an  Advocate  on  the  roll  of  the  Chief 
Court  of  the  Pan  jab,  shall  be  entitled  to  practise  in  all 
the  Courts  subordinate  to  the  Court  on  the  roll  of  which 
'he  is  entered,  and  in  all  Revenue-offices  situate  within  the 
local  limits  of  the  appellate  jurisdiction  of  such  Court, 
subject,  nevertheless,  to  the  rules  in  force  relating  to  the 
language  in  which  the  Court  or  office  is  to  be  addressed 
by  Pleaders  or  Revenue-agents  ;  and  any  person  so  entered 
who  ordinarily  practises  in  the  Court  on  the  roll  of  which 
he  is  entered  or  some  Court  subordinate  thereto  shall,  not- 
withstanding anything  herein  contained,  be  entitled,  as 
such,  to  practise  in  any  Court  in  British  India  other  than 
a  High  Court  on  whose  roll  he  is  not  entered,  or,  with 
the  permission  of  the  Court,  in  any  High  Court  on  whose 
roll  he  is  not  entered,  and  in  any  Revenue -office  : 

Provided  that  no  such  Vakil  shall,  be  entitled  to  prac- 
tise under  this  section  before  a  Judge  of  the  High  Court, 
Division  Court  or,  High  Court  exercising  original  juris- 
diction in  a  Presidency-town. 

5.  Every  person  now  or  hereafter  entered  as  an  At- 
Attorneya  of  torney  on  the  roll  of  any  High  Court 
High  Court.  shall  be  entitled  to  practise  in  all  the 
Courts  subordinate  to  such  High  Court  and  in  all  Revenue- 
offices  situate  within  the  local  limits  of  the  appellate 
jurisdiction  of  such  High  Court,  and  every  person  so 
entered  who  ordinarily  practises  in  the  Court  on  the  roll 
of  which  he  is  so  entered  or  some  Court  subordinate 
thereto  shall,  notwithstanding  anything  herein  contained, 
be  entitled,  as  such,  to  practise  in  any  Court  in  British 
India  other  than  a  High  Court  established  by  Royal  Charter 
on  the  roll  of  which  he  is  not  entered  and  in  any 
Re  venue- office. 
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The  High  Court  of  the  Province  in  which  an  Attorney 
practises  under  this  section  may,  from  time  to  time,  make 
rules  declaring  what  shall  be  deemed  to  be  the  functions, 
powers  and  duties  of  an  Attorney  so  practising. 


PART  III. 

OF  PLEADERS  AND  HUKHTARS. 


6.  The  High  Court  may,  from  time  to 
fication,  &c.,  of  time,  make  rules  consistent  with  this  Act 
Mukhtars  *  n  d  as  to  tne  f°llowing  matters  (namely)  :  — 

(a)  the   qualifications,   admission   and   certificates   of 
proper  persons  to  be  Pleaders  of  the  subordinate   Courts, 
and  of  the  Revenue-offices  situate  within  the  local  limits 
of  its  appellate  jurisdiction,  and,  in  the   case   of  a   High 
Court  not  established  by  Royal  Charter,  of  such  Court  ; 

(b)  the  qualifications,   admission  and   certificates   of 
proper  persons  to  be  Mukhtars  of  the  subordinate  Courts, 
and,   in  the  case  of  a   High   Court  not  established    by 
Royal  Charter,  of  such  Court  ; 

(c)  the  fees  to  be   paid  for  the  examination  and  ad- 
mission of  such  persons  ;  and 

(cT)    the  suspension  and  dismissal  of  such  Pleaders  and 
Mukhtars. 

All  such  rules  shall  be  published  in  the  local  official 
Publication  of     Gazette,    and     shall  thereupon   have    the 
rules-  force   of  law  :  Provided    that,    in  the  case 

of  rules  made  by  a  High  Court  not  established  by  royal 
Charter,  such  rules  have  been  previously  approved  by  the 
Local  Government. 

7.     On  the  admission,  under  section  six,  of  any  person 

Certificates  to     as  a  Pleader  or  Mukhtar,   the    High   Court 

Pleaders    and    shall  cause   a  certificate,   signed  by  such 

lukhtars.  officer  ag  the    Court     from    time    to 


appoints   in  this    behalf,   to   be   issued    to   such  person 
authorizing  hirn  to  practise   up  to  the  end   of  the  current 
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year  in  the  Courts,  and,  in  the  case  of  a  Pleader,  also  the 
Revenue-offices,  specified  therein. 

At  the  expiration  of  such  period,  the  holder  of  the 
certificate,  if  he  desires  to  continue  to  practise,  shall, 
subject  to  any  rules  consistent  with  this  Act  which  may, 
from  time  to  time,  be  made  by  the  High  Court  in  this 
behalf,  be  entitled  to  have  his  certificate  renewed  by  the 
Judge  of  the  District  Court  within  the  local  limits  of 
whose  jurisdiction  he  then  ordinarily  practises,  or  by  such 
officer  as  the  High  Court,  from  time  to  time,  appoints  in 
this  behalf. 

On  every  such  renewal,  the  certificate  then  in  posses- 
sion of  such  Pleader  or  Mukhtar  shall  be  cancelled  and 
retained  by  such  Judge  or  officer. 

Every  certificate  so  renewed  shall  be  signed  by  such 
Judge  or  officer,  and  shall  continue  in  force  up  to  the  end 
of  the  current  year. 

Every  Judge  or  officer  so  renewing  a  certificate  shall 
notify  such  renewal  to  the  High  Court. 

8.  Every  Pleader  holding  a  certificate  issued  under 
secti°n  seven  mav  aPpty  to  be  enrolled  in 
anv  Court  or  Revenue-office  mentioned 


practise  in    therein  and  situate  within  the  local  limits 

venie8-officdes.Re  of  the  aPPellat.e  jurisdiction  of  the  High 
Court  by  which  he  has  been  admitted  ; 
and,  subject  to  such  rules  consistent  with  this  Act  as  the 
High  Court  or  the  Chief  Controlling  Revenue-Authority 
may,  from  time  to  time,  make  in  this  behalf,  the  pre- 
siding Judge  or  officer  shall  enrol  him  accordingly  ;  and 
thereupon  he  may  appear,  plead  and  act  in  such  Court  or 
office  and  in  any  Court  or  Revenue-office  subordinate 
thereto. 

9.     Every  Mukhtar  holding  a  certificate  issued  under 

Mukhtars  on     section   seven   may  apply  to  be  enrolled  in 

enrolment  may    any  civil    or    criminal    Court  mentioned 

CourtV  i  8  6  ^    tnerem  and  situate  within  the  same  limits  ; 

and,  subject  to   such  rules  as  the   High 

Court  may  from  time  to    time  mako  in   this   behalf,   the 

presiding  Judge   shall  enrol  him  accordingly  ;  and  there- 

upon he  may  practise  as  a  Mukhtai    in  any  such  civil 
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Court  and  any  Court  subordinate  thereto,  and  may 
(subject  to  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure) appear,  plead  and  act  in  any  such  criminal  Court 
and  any  Court  subordinate  thereto. 

10.     Except   as  provided   by  this  Act  or  any  other  en- 
No  person  to     actment  for  the  time   being  in   force,   no 


practise  as  Plead 
er  or  Mukh.  tar 
unless  qualified. 


1S 


person  shall  practise  as  a  Pleader  or  Mukh- 
tar  in  any  Court  not  established  by  Royal 
Charter  unless  he  holds  a  certificate  issued 
under  section  seven  and  has  been  enrolled  in  such  Court 
or  in  some  Court  to  which  it  is  subordinate  : 

Provided  that  persons  who  have  been  admitted  as  Re- 
Revenue-agents    venue-agents  before  the  first  day  of  Janu 


ary,    1880,   and  hold   certificates,  as  such, 
under   this   Act   in  the  territories  adminis- 


may appear, 
plead    and    act 

Courts  in  suits  tered  by  the  Lieutenant- Governor  of  Ben- 
under  Bengal  gal,  may  be  enrolled  in  manner  provided 
869'  by  section  nine  in  any  Munsifs  Court  in 
the  said  territories,  and  on  being  so  enrolled  may  appear, 
plead  and  act  in  such  Court  in  suits  under  Bengal  Act 
No.  VIII  of  1869  (to  amend  the  procedure  in  suits  between 
Landlord  and  Tenant)  or  under  any  other  Act  for  the 
time  being  in  force  regulating  the  procedure  in  suite 
between  landholders  and  their  tenants  and  agents. 

11.  Notwithstanding  anything  contained  in  the  Code 
Power  to  de-  of  Civil  Procedure,  the  High  Court  may, 
clare  functions  from  time  to  time,  make  rules  declaring 
of  Mukhtars.  what  ghall  be  deemed  to  be  the  functions, 
powers  and  duties  of  Mukhtars  practising  in  the  subor- 
dinate Courts,  and,  in  the  case  of  a  High  Court  not 
established  by  Royal  Charter,  in  such  Court, 


12.  The  High  Court  may  suspend  or  dismiss  any 
Suspension  and  Pleader  or  Mukhtar  holding  a  certificate 
issued  under  section  seven  who  is  con- 
victed of  any  criminal  offence  implying  a 
defect  of  character  which  unfits  him  to  be 
a  Pleader  or  Mukhtar,  as  the  case  may  be. 


dismissal  of 
Pleaders  and 
Mukhtars  con 
victed  of  crimi 
nal  offence. 
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13.  The  High  Court  may  also,   after  such   enquiry  as 
Suspension  and     it  thinks  fit,  suspend  or  dismiss 

dismissal  o  f  any  Pleader  holding  a  certificate  as  afore- 
Mukhfcms^uiity  said  wno  takes  instructions  in  any  case 
of  unp  r  o  f  e  s  -  except  from  the  party  on  whose  behalf 
sionai  conduct  j^  js  retained,  or  a  private  servant  of  such 
party,  or  some  person  who  is  the  recognized  agent  of  J 
such  party  within  the  meaning  or  the  Code  of  Civil 
Procedure,  or  Vj?^ 

any  Pleader  or  Mukhtar  holding  a  certificate  as   afore-    /  / 
said  who   is  guilty  of  fraudulent  or   grossly  improper 
conduct  in  the  discharge  of  his   professional   duty,  or  for 
any  other  reasonable  cause . 

14.  If  any  such    Pleader  or  Mukhtar  practising   in 
Procedure  when    anv  subordinate  Court  or  in  any  Revenue- 
charge  of  unpro-    office  is  charged  in  such  Court    or  office 
dhic^^brou^ht    w^  ta^n^  instructions  except  as  afore- 
ia   subordinate    Baid,  or  with  any  such  misconduct  as  af ore- 
Court  or  Reve-    said,  the  presiding  officer  shall  send   him 

a  copy  of  the  charge  and  also  a  notice 
that,  on  a  day  to  be  therein  appointed,  such  charge  will 
be  taken  into  consideration. 

Such  copy  and  notice  shall  be  served  upon  the  Pleader 
or  Mukhtar  at  least  fifteen  days  before  the  day  so  ap- 
pointed. 

On  such  day  or  on  any  subsequent  day  to  which  the 
enquiry  may  be  adjourned,  the  presiding  officer  shall 
receive  and  record  all  evidence  properly  produced  in 
support  of  the  charge,  or  by  the  Pleader  or  Mukhtar, 
and  shall  proceed  to  adjudicate  on  the  charge. 

If  such  officer  finds  the  charge  established  and  consi- 
ders that  the  Pleader  or  Mukhtar  should  be  suspended  or 
dismissed  in  consequence,  he  shall  record  his  finding 
and  the  grounds  thereof,  and  shall  report  the  same  to  the 
High  Court ;  and  the  High  Court  may  acquit,  suspend  or 
or  dismiss  the  Pleader  or  Mukhtar. 

Any  District  Judge,   or  with  his  sanction  any  Judge 

Susp  onaion    subordinate  to  him,  any  District  Magistrate, 

pending  invcs-     or  with  his  sanction  any  Magistrate  subpr- 

tigation.  dinate   to  him,  and  any  Revenue-authority 
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not  inferior  to  a  Collector,  or  with  the  Collector's  sanction 
any  Revenue-officer  subordinate  to  him,  may,  pending  the 
investigation  and  the  orders  of  the  High  Court,  suspend 
from  practice  any  ^leader  or  Mukhtar  charged  before  him 
or  it  under  this  section. 

Every  report  made  to  the  High  Court  under  this  sec- 
tion shall 

(a)  when  made  by  any  Civil  Judge  subordinate  to  the 
District  Judge,  be  made  through  such  Judge  ; 

(b)  when  made  by  a  Magistrate  subordinate  to  the 
Magistrate  of  the  District,  be  made  through  the  Magis- 
trate of  the  District  and  the  Sessions  Judge  ; 

(c)  when  made  by  the  Magistrate  of  the  District,  be 
made  through  the  Sessions  Judge  ; 

(d)  when  made  by  any  Revenue-officer  subordinate  to 
the    Chief     Controlling    Revenue-Authority,     be    made 
through  such  Revenue-authorities  as  the  Chief  Controlling 
Revenue-Authority  may,  from  time  to  time,  direct. 

Every  such  report  shall  be  accompanied  by  the  opinion 
of  each  Judge,  Magistrate  or  Revenue-authority  through 
whom  or  which  it  is  made. 

15.  The  High    Court,   in  any  case  in  which  a  Pleader 
wer  to     u    or  ^ukhtar  nas  been  acquitted  under  sec- 

for  °Tecord  ^  tion  fourteen  otherwise  than  by  an  order 
case  of  acquittal  of  the  High  Court,  may  call  for  the  record 
J£der  and  pass  such  order  thereon  as  it  thinks 

fit. 

16.  Notwithstanding  anything  contained  in  any  Letters 

Patent  or  in  the  Code  of  Civil  Procedure, 
SEtevS  section  37>  clause  (a),  any  High  Court 
tars  on  appellate  established  by  Royal  Charter  may,  from 
° f  H  * g  h  time  to  time,  make  rules  consistent  with 

this  Act  as  to  the  following  matters, 
(namely)  :— 

(a)  the  qualifications  and  admission  of  proper  persons 
to  be  Mukhtars  practising  on  the  appellate  side  of  such 
Court ; 

(6)  the  fees  to  be  paid  for  the  examination  and  ad- 
mission of  such  persons  ; 
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(c)  the  security  which  they  may  be  required  to  give 
for  their  honesty  and  good  conduct ; 

(d)  the  suspension  and  dismissal  of  such  Mukhtars ; 
and 

(e)  declaring  what  shall   be  deemed  to  be  their  func- 
tions, powers  and  duties  ; 

and  may  prescribe  and  impose  fines  for  the  infringe- 
ment of  such  rules  not  exceeding  in  any  case  five  hun- 
dred rupees  ;  ani  such  fines,  when  imposed,  may  be 
recovered  as  if  they  had  been  imposed  in  the  exercise 
of  the  High  Court's  ordinary  original  criminal  jurisdic- 
tion. 

CHAPTER  IV. 

OF  REVENUE-AGENTS. 

17.  The  Chief  Controlling  Re venue - 
Authority  may,  from  time  to  time,  make 
locations,  &c.,  rules  consistent  with  this  Act  as  to  the 
agenteV  *  *  U  °"  f ollowing  matters  (namely)  :— 

(a)  the  qualifications,  admission  and  certificates  of 
proper  persons  to  be  Revenue-agents  ; 

(6)  the  fees  to  be  paid  for  the  examination  and  admis- 
sion of  such  persons  ; 

(c)  the  suspension  and   dismissal  of    such    Re  venue  - 
agents  ;  and 

(d)  declaring  what  shall  be  deemed  to  be  their  func- 
tions, powers  and  duties. 

All  such  rules   shall  be  published  in  the  local  official 
Publication  of    Gazette,  and  shall  thereupon  have  the  force 

roles.  of  law. 

18.    On  the  admission  of  any  person  as  a  Revenue- 
Certific  a  t  e  s    agent  under  section  seventeen,  the   Chief 
to  Revenue-    Controlling  Revenue- Authority  shall  cause 
agents.  a  certificate,  signed  by  such  officer  as  such 

Authority  from  time  to  time  appoints  in  this  behalf,  to  b« 
issued  to  such  person,  authorizing  him  to  practise  up  to  the 
end  of  the  current  year  in  such  Revenue-offices  as  may  be 
specified  therein. 
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At  the  expiration  of  such  period,  the  holder  of  the 
certificate,  if  he  desires  to  continue  to  practise,  shall  be 
entitled  to  have  his  certificate  renewed  by  the  Secretary 
of  the  Chief  Controlling  Eevenue- Authority,  or  by  any 
other  officer  authorized  by  such  Authority  in  that  behalf. 

On  every  such  renewal,  the  certificate  then  in  the 
possession  of  such  Revenue-agent  shall  be  cancelled  and 
retained  by  such  Secretary  or  other  officer. 

Every  certificate  so  renewed  shall  be  signed  by  such 
Secretary  or  other  officer  and  shall  continue  in  force  to 
the  end  of  the  current  year. 

Every  officer  so  renewing  a  certificate  shall  notify  the 
renewal  to  the  Chief  Controlling  Revenue-Authority. 

19.  Every  Revenue-agent   holding  a  certificate   issued 
Enrolment  of    under   section  eighteen   may   apply  to  be 

Revenue-agent,  enrolled  in  any  Revenue-office  mentioned 
therein  and  situate  within  the  limits  of  the  territory 
under  the  Chief  Controlling  Revenue-Authority ;  and, 
subject  to  such  rules  as  the  Chief  Controlling  Revenue- 
Authority  may,  from  time  to  time,  make  in  this  behalf, 
the  officer  presiding  in  such  office  shall  enrol  him  accord- 
ingly, and  thereupon  he  may  practise  as  a  Revenue-agent 
in  such  office  and  in  any  Revenue-office  subordinate  thereto. 

20.  Except  as  provided  by  this  Act  or  any  other  en- 
No  person  to    9-ctment  for  the   time  being  in  force,  no 

act  as  agent  in  person,  other  than  a  Pleader  duly  qualified 
unkssUuaiSed8  un(^er  tne  provisions  hereinbefore  contain- 
ed, shall  practise  as  a  Revenue-agent  in 
any  Revenue-office,  unless  he  holds  a  certificate  issued 
under  section  eighteen  and  has  been  enrolled  in  such 
office  or  some  other  office  to  which  it  is  subordinate  : 

Provided  that  any  person  duly  authorised  in  this  behalf 
may,  with  the  sanction  of  the  Chief  Controlling  Revenue- 
Authority,  or  of  an  officer  empowered  by  the  Local 
Government  in  this  behalf,  transact  all  or  any  business 
in  which  his  principal  may  be  concerned  in  any  Revenue- 
office. 

The  sanction  mentioned  in  this  section  may  be  general 
or  special,  and  may  at  any  time  be  revoked  or  suspended 
by  the  Authority  or  officer  granting  the  same. 
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21.  The     Chief  Controlling    Revenue-Authority   may 
Dismissal    of    suspend    or    dismiss    any    Revenue-agent 

Revenue-agent    holding  a  certificate  issued  under  this  Act 
convicted  of  cri-    w^o  js  convicted  of  any   criminal   offence 
lce"       implying   a  defect  of  character  which  un- 
fits  him  to  be  a  Revenue-agent. 

22.  The   Chief    Controlling    Revenue-Authority    may 
.  also,  after    making    such    enquiry    as    it 

R  e  vSue-ligent    thinks  fit,  suspend  or  dismiss  any  Revenue- 
guilty  of  unpro-     agent   holding   a  certificate   issued  under 

duct°nal  °  ° n"    this  Act.  who    is    Suiltv  of  fraudulent  or 
grossly  improper  conduct  in  the  discharge 
of   his   professional  duty,   or  for   any   other  reasonable 
cause. 

23.  If    any  Revenue-agent  holding  a  certificate  issued 

under  this  Act  is  charged  with  any  such 
s^veniSSagent  conduct  in  any  office  subordinate  to  the 
is  so  charged  in  Chief  Controlling  Revenue-Authority,  or 
^ordinate  in  the  Court  of  any  Munsif,  the  officer 
at  the  head  of  such  office,  or  such  Munsif, 
as  the  case  may  be,  shall  send  him  a  copy  of  the  charge, 
and  also  a  notice  that,  on  a  day  to  be  therein  appointed, 
such  charge  will  be  taken  into  consideration. 

Such  copy  and  notice  shall  be  served  upon  the  person 
charged  at  least  fifteen  days  before  the  day  so  appointed. 
On  such  day  or  on  any  other  day  to  which  the  enquiry 
may  be  adjourned,  the  officer  or  Munsif  shall  receive  all 
evidence  properly  produced  in  support  of  the  charge,  or 
by  the  person  charged,  and  shall  proceed  to  adjudicate 
on  the  charge. 

If  the  officer  or  Munsif  finds  the  charge  established, 
and  considers  that  the  person  charged  should  be  sus- 
pended or  dismissed  in  consequence,  he  shall  record  his 
finding  and  the  grounds  thereof,  and  report  the  same  to 
the  Chief  Controlling  Revenue-Authority ;  and  such 
Authority  shall  proceed  to  acquit,  suspend  or  dismiss 
him. 

Any  Revenue-officer  not  inferior  to  a  Collector,  and, 
with  the  Collector's  sanction,  any  Revenue-officer  subor- 
dinate to  him,  or  any  Muneif  in  his  district,  may,  pending 
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the  investigation  and  the  orders  of  the  Chief  Controlling 
Kevenue-Authority,  suspend  from  practice  any  Revenue- 
agent  charged  before  him  under  this  section. 

Where  any  officer  acting  under  this  section  is  subor- 
dinate to  the  Commissioner  of  a  Division,  he  shall  trans- 
mit the  report  through  such  Commissioner,  who  shall 
forward  with  the  same  an  expression  of  his  own  opinion 
on  the  case. 

24.  The  Chief  Controlling  Re  venue- Authority,  in  any 
case  in  which  a  Revenue-agent  has  been 
acquitted  under  section  twenty-three  other- 
wise than  by  an  order  of  the  Chief  Con- 
trolling Revenue-Authority,  may  call  for 
the  record  and  pass  such  order  thereon  as 
seems  fit. 


Power  to  Chief 
Controlling  Re- 
venue- Authori- 
ty to  call  for 
record. 


CHAPTER  V. 
OF  CERTIFICATES. 

25.  Every  certificate,   whether    original  or  renewed, 
Fee  for  certi-     issued   under   this     Act   shall   be    written 

ficates.  upon        stamped       paper      of    the   value 

prescribed  therefor  in  the  second  schedule  hereto  annexed  : 
Provided  that  a  certificate   issued    on  or   after  the   first 
day  of  July  in  any  year  may  be  written  on  stamped  paper 
of  half  the  value  so  prescribed. 

26.  When  any  Pleader,  Mukhtar  or  Revenue-agent  is 
Dismissed  prac-     suspended   or   dismissed  under    this   Act, 
titioners  to  sur-    he   shall  forthwith   deliver  up   his   certi- 
ficated certi"     ficate   to   tne   Court   or  officer  at  the  head 

of  the  office  before  or  in  which  he  was 
practising  at  the  time  he  was  so  suspended  or  dismissed,  or 
to  any  Court  or  officer  to  which  the  High  Court  or 
Chief  Controlling  Revenue- Authority  (as  the  case  may 
be)  orders  him  to  deliver  the  same. 
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CHAPTER  VI. 

OF  THE  REMUNERATION  OF  PELADERS, 
MtJKHTARS  AND  REVENUE- AGENTS. 

27.  The  High  Court  shall,  from  time   to  time,   fix  and 
High  court  and    regulate  the   fees  payable   by  any   party 
Chief  Controii-    in  respect  of  the  fees   of  his   adversary's 
Agth  2tTtoUfiex    Advocate>     Pleader,     Vakil,     Mukhtar   or 
feesoTciriiand    Attorney  upon  all   proceedings  (a)  on  the 
revenue-pro-     appellate   side   of  such   Court,    (&)  in  the 

case  of  a  High  Court  not  established  by 
Royal  Charter,  on  its  original  side,  and  (c)  in  subordinate 
Courts. 

The  Chief  Controlling  Revenue-Authority  shall,  from 
time  to  time,  fix  and  regulate  the  fees  payable  upon  all 
proceedings  in  the  Revenue-offices  by  any  party  in  respect 
of  the  fees  of  his  adversary's  Advocate,  Pleader,  Vakil, 
Attorney,  Mukhtar  or  Revenue-agent. 

Tables  of  the  fees  so  fixed  shall  be  published  in  the 
local  official  Gazette. 

Exception  as  to  Nothing  in  this  section  applies  to  the 
agents  mention-  agents  mentioned  in  the  proviso  to  section 
ed  in  section  20.  twenty. 

28.  No  agreement  entered  into  by  any  Pleader,   Mukh- 
Agreements    tar  or  Revenue-agent    with    any    person 
with  clients.         retaining  or  employing  him,  respecting  the 
amount  and  manner  of    payment  for  the  whole   or  any 
part  of    any  past  or  future  services,  fees,   charges  or 
disbursements  in  respect  of  business  done  or  to   be  done 
by  such   Pleader,   Mukhtar  or   Revenue-agent    shall  be 
valid  unless  it  is  made  in  writing  signed  by  such  person, 
and  is,  within  fifteen  days  from  the   day  on   which   it  is 
executed,  filed  in  the  District  Court  or  in  some  Court  in 
which  some  portion  of  the  business  in   respect  of    which 
it  has  been  executed  has  been  or  is  to  be  done. 

29.    Where  a  suit  is  brought  to  enforce    any  such 

Power   to    agreement,  if  the  agreement  is  not   proved 

modify  or  cancel    to  be  fair  and  reasonable,  the  Court  may 

reduce  the  amount  payable  thereunder  or 
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order  it  to  be  cancelled,  and  the  costs,  fees,  charges  and 
disbursements  in  respect  of  the  business  done  to  be 
ascertained  in  the  same  manner  as  if  no  such  agreement 
had  been  made. 

30.  Such   an     agreement  shall    exclude   any    further 
A    eements  to     c^a^m  °f  the  Pleader,  Mukhtar  or  Revenue- 

exchide  further  agent  beyond  the  terms  of  the  agreement 
claims.  with  respect  to  any  services,  fees,  charges 

or  disbursements  in  relation  to  the  conduct  and  comple- 
tion of  the  business  in  respect  of  which  the  agreement  is 
made,  except  such  services,  fees,  charges  or  disbursements, 
if  any,  as  are  expressly  excepted  by  the  agreement. 

31.  A  provision  in  any  such  agreement  that  the  Pleader, 
Reservation  of    Mukhtar  or    Revenue-agent  shall   not  be 

responsibility  liable  for  negligence,  or  that  he  shall  be 
for  negligence.  reiieved  from  any  responsibility  to  which 
he  would  otherwise  be  subject  as  such  Pleader,  Mukhtar 
or  Revenue-agent,  shall  be  wholly  void. 


CHAPTER  VII. 
PENALTIES. 

32.  Any  person  who  practises  in  any  Court  or  Reve- 
nue-office in  contravention  of  the  provi- 
iUega&y  practts-  si°ns  of  section  ten  or  section  twenty  shall 
ing  as  Pleaders,  be  liable,  by  order  of  such  Court  or  the 
MukhtarsorRe-  officer  at  the  head  of  such  office,  to  a  fine 
not  exceeding  ten  times  the  amount  of 
the  stamp  required  by  this  Act  for  a  certificate  authoriz- 
ing him  so  to  practise  in  such  Court  or  office,  and,  in 
default  of  payment,  to  imprisonment  in  the  civil  jail  for 
a  term  which  may  extend  to  six  months. 

He  shall  also  be  incapable  of  maintaining  any  suit 
for,  or  enforcing  any  lien  with  respect  to,  any  fee  or 
reward  for,  or  with  respect  to,  anything  done  or  any 
disbursement  made  by  him  as  Pleader,  Mukhtar  or 
Revenue-agent  whilst  he  has  been  contravening  the  pro- 
visions of  either  of  such  sections. 
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33.  Any    Pleader,    Mukhtar  or  Revenue-agent  failing 

to  deliver  up  his  certificate  as  required 
or  D  S<Si6rnTssed  ^y  section  twenty-six  shall  be  liable,  by 
Pleader,  &c.,  order  of  the  Court,  Authority  or  officer 
le^rtificate6!1-  <*>  which  or  to  whom  or  according  to 

whose  orders,  the  delivery  should  be 
made,  to  a  fine  not  exceeding  two  hundred  rupees,  and, 
in  default  of  payment,  to  imprisonment  in  the  civil  jail 
for  a  term  which  may  extend  to  three  months. 

34.  Any    Pleader,    Mukhtar    or   Revenue-agent   who, 
On  suspended     under    the   provisions    of    this   Act,    has 

or  dismissed  been  suspended  or  dismissed,  and  who, 
practitioner  during  such  suspension  or  after  such  dis- 
diTring  suspend  missal,  practises  as  a  Pleader,  Mukhtar 
sion  or  after  or  Revenue-agent  in  any  Court  or  Reve- 
nue-office, shall  be  liable,  by  order  of 
such  Court  or  the  officer  at  the  head  of  such  office,  to 
a  fine  not  exceeding  five  hundred  rupees,  and,  in  default 
of  payment,  to  imprisonment  in  the  civil  jail  for  a  term 
which  may  extend  to  six  months. 

35.  Every     order    under   section    thirty-two,    thirty- 
Revision     of     three    or    thirty-four    shall    be  subject  to 

fines.  revision  by  the   High    Court   where    the 

order  has  been  passed  by  a  subordinate  Court,  and  by  the 
Chief  Controlling  Revenue-Authority  where  the  order 
has  been  passed  by  an  officer  subordinate  to  such 
Authority. 

receiving       or        36.     Whoever  commits   any  of  the  fol- 

giving  commia-    lowing  offences  • — 

sion. 

(a)  solicits  or    receives  from  any    legal  practitioner 
any  gratification  in  consideration  of  procuring  or  having 
procured  his  employment  in  any  legal  business ; 

(b)  retains   any  gratification   out     of    remuneration 
paid  or  delivered  or  agreed  to  be  paid  or  delivered  to  any 
legal  practitioner  for  such  employment ; 

(c)  being  a  legal   practitioner,  tenders,  gives  or  con- 
sents to  the  retention  of  any   gratification  for  procuring 
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or  having  procured  the  employment  in  any  legal  business 
of  himself  or  any  other  legal  practitioner, 

shall  be  punished  with  simple  imprisonment  for  a  term 
which  may  extend  to  six  months,  or  with  fine  which 
may  extend  to  five  hundred  rupees,  or  with  both. 


PAET  VIII 

MISCELLANEOUS. 

37.  To  facilitate  the  ascertainment  of  the  qualifica- 
Locai  Govern-    tions  mentioned  in  sections  six  and  seven- 

ment  to  appoint  teen  respectively,  the  Local  Government 
shall,  from  time  to  time,  appoint  persons 
to  be  examiners  for  the  purposes  aforesaid,  and  may, 
from  time  to  time,  make  regulations  for  conducting  such 
examinations. 

38.  Except  as  provided  by  sections  four,  five,  sixteen, 

twenty-seven,  thirty-two  and  thirty-six, 
HSc^rt0pnra°c-  nothing  in  this  Act  applies  to  Advocates, 
titioners  from  Vakils  and  Attorneys  admitted  and  enrol- 
certain  parts  of  jed  ky  any  High  Court  under  the  Letters 

Patent  by  which  such  Court  is  constituted 
or  to  Muktars  practising  in  such  Court,  or  to  Advocates 
enrolled  by  the  Chief  Court  of  the  Punjab. 

39.  When    any    person    who    holds    a  certificate  as  a 
Suspension  or    Mukhtar  under  section  seven  and  a  certi- 

dismissaiof  per-  ficate  as  a  Kevenue-agent  under  section 
Mukhtar  d  ^d  eighteen  ig  suspended  or  dismissed  in  one 
Revenue-agent's  of  such  capacities,  he  shall  be  deemed  to 
certificates.  be  suspended  or  dismissed,  as  the  case 

may  be,  also  in  the  other. 

40.  Notwithstanding  anything  hereinbefore  contained, 

no  Pleader,  Mukhtar  or  Revenue-agent  shall 
nottob?  sus-'  De  suspended  or  dismissed  under  this  Act 
pended  or  dis-  unless  he  has  been  allowed  an  opportunity 
missed  without  Of  defending  himself  before  the  Authority 

being  heard.  •*•          f       •     •        i  •  •* 

suspending  or  dismissing  him. 

Advocates  of  41-  IQ  tne  Punjab  Courts  Act,  1877, 
ranjab  Chief  after  section  forty-one,  the  following  shall 
Courfc-  be  inserted  (that  is  to  say):— 
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"  42.  The  Chief  Court  may,  from  time  to  time,  with 
the  previous  sanction  of  the  Local  Government,  make 
rules  as  to  the  qualifications  and  admission  of  proper 
persons  to  be  Advocates  of  such  Court. 

"  Subject  to  such  rules,  the  Chief  Court  may  admit 
and  enrol  such  and  so  many  Advocates  as  it  thinks  fit ; 
and  such  Advocates  shall  be  entitled  to  appear  for  the 
suitors  of  such  Court,  and  to  plead  or  to  act,  or  to  plead 
and  act,  for  such  suitors  according  as  such  Court  may  by 
its  rules  determine,  and  subject  to  such  rules. 

"  The  Chief  Court  may  dismiss  any  Advocate  so  enrolled 
or  suspend  him  from  practice  : 

"  Provided  that  no  such  Advocate  shall  be  dismissed  or 
suspended  under  this  section  unless  he  has  been  allowed 
an  opportunity  of  defending  himself  before  the  Chief 
Court." 
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FIRST  SCHEDULE. 


ENACTMENTS  REPEALED. 
(See  section  2.) 


Number  and  date 
of  enactments. 


Title. 


Extent  of 
repeal. 


Act  XX  of  1865... 


Act  XXIX  of  1865 


Act  IX  of  1866  ., 


Act  IV  of  1876    ., 


Act  XVII  of  1877 


To  amend  the  law  re- 
lating to  Pleaders  and 
Mukhtars. 

To  amend  the  Pleaders, 
Mukhtars  and  Revenue- 
Agents  Act,  1865. 

To  extend  to  the  Sadr 
Court  of  the  North- 
Western  Provinces  cer- 
tain provisions  of  "  The 
Pleaders,  Mukhtars 
and  Revenue-Agents 
Act,  1865,"  and  of  Act 
No.  XXIX  of  1865. 

To  authorize  Revenue- 
Agents  to  practise  in 
certain  suits  in  the  Mun- 
siff s'  Courts  of  the  Lower 
Provinces  of  Bengal. 

The  Punjab  Courts  Act, 

1877. 


The  whole. 


So  much  as 
has  not  been 
repealed. 

The  whole. 


The  whole. 


Sections  for- 
ty-two, for- 
ty-t  h  r  e  e, 
forty-  four 
and  forty- 
five. 
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SECOND  SCHEDULE. 

VALUE  OF  STAMPS  FOR  CERTIFICATES. 
(See  section  25.) 

I. 

For  a  certificate  authorizing  the  holder  to  practise  as 
a  Pleader — 

(a)  In  the  High  Court  and  any  subordinate  Court — 
rupees  fifty : 

(6)  In  any  Court  of  Small  Causes  in  a  Presidency- 
town — rupees  twenty-five  : 

(c)  In  all  other  subordinate  Courts — rupees   twenty- 
five  : 

(d)  In   the   Courts   of  Subordinate  Judges,  Munsifs, 
Assistant  Commissioners,  Extra  Assistant  Commissioners 
and  Tahsildars,  in  Courts   of    Small   Causes  outside   the 
Presidency-towns  and  in  all  Criminal  Courts  subordinate 
to  the  High  Court — rupees  fifteen : 

(e)  In  the  Courts  of  Munsifs  and  any   Civil   or   Cri- 
minal Court  of  first  instance  not  hereinbefore   specifically 
mentioned — rupees  five. 

II. 

For  a  certificate  authorizing  the  holder  to  practise  as 
a  Mukhtar — 

(f)  In  the  High    Court  and  any  subordinate  Court- 
rupees  twenty-five  : 

(gr)  In  any  Court  of  Small  Causes  in  a  Presidency- 
town — rupees  fifteen  : 

(Ji)  In  all  other  subordinate  Courts — rupees  fifteen  : 
(i)  In  the  Courts  of  Subordinate  Judges,  Munsifs, 
Assistant  Commissioners,  Extra  Assistant  Commissioners 
and  Tahsildars,  in  Courts  of  Small  Causes  outside  the 
Presidency-towns  and  in  all  Criminal  Courts  subordinate 
to  the  High  Court — rupees  ten  : 

(7)  In  the  Courts  of  Munsifs  and  any  Civil  or  Criminal 
Court  of  first  instance  not  hereinbefore  specifically  men- 
tioned— rupees  five. 
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III. 

For  a  certificate  authorizing  the  holder  to  practise  as 
a  Kevenue-agent — 

(&)  In  the  office  of  the  Chief  Controlling  Revenue- 
Authority  and  in  any  Revenue-office  subordinate  to  such 
Authority — rupees  fifteen  : 

(I)  In  the  office  of  Commissioner  and  in  any  Reve- 
nue-office subordinate  to  a  Commissioner — rupees  ten  : 

(m)  In  the  office  of  a  Collector  and  in  any  Revenue- 
office  subordinate  to  a  Collector — rupees  five. 


ACT  No.  VII  OF  1882. 

PASSED  BY  THE  GOVERNOR  GENERAL  OF  INDIA  IN  COUNCIL, 

(Received  the  assent  of  the  Governor  General  on  the 
24th  February,  1882.) 

An  Act  to  amend  the  law  relating  to  Powers- 
of-Attorney. 

For  the  purpose  of  amending  the  law  relating  to  Powers- 
of- Attorney  ;  it  is  hereby  enacted  as  follows  : — 

1.    This    Act    may    be    called     "The 
Powers-of- Attorney  Act,  1882  :" 

Local  extent.         It  applies  to  the  whole  of  British  India  ; 

Comme nee-  and  it  shall  come  into  force  on  the  first 
ment.  day  of  May,  1882. 

2.  The  donee  of  a  power- of- attorney  may,  if  he  thinks 
Exec  u  t  i  o  n    fi*»  execute  or  do   any  assurance,  instru- 

under  power-of  ment  or  thing  in  and  with  his  own  name 
attorney.  an(j  gjgnature,  and  his  own  seal,  where 

sealing  is  required,  by  the  authority  of  the  donor  of  the 
power  ;  and  every  assurance,  instrument  and  thing  so  exe- 
cuted and  done,  shall  be  as  effectual  in  law  as  if  it  had  been 
executed  or  done  by  the  donee  of  the  power  in  the  name, 
and  with  the  signature  and  seal,  of  the  donor  thereof. 

This  section  applies  to  powers-of-attorney  created  by 
instruments  executed  either  before  or  after  this  Act 
comes  into  force. 

3.  Any  person  making  or  doing  any  payment  or  act 

in  good  faith,  in  pursuance  of  a  power  of 
attornejTunder  attorney,  shall  not  be  liable  in  respect  of 
power,  without  the  payment  or  act  by  reason  that,  before 
n^ticeo^death'  the  payment  or  act,  the  donor  of  the  power 

had  died  or  become  lunatic,  of  unsound 
mind,  or  bankrupt  or  insolvent,  or  had  revoked  the  power, 
if  the  fact  of  death,  lunacy,  unsoundness  of  mind, 
bankruptcy,  insolvency  or  revocation  was  not,  at  the 
time  of  the  payment  or  act,  known  to  the  person  making 
or  doing  the  same. 
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But  this  section  shall  not  affect  any  right  against  the 
payee  of  any  person  interested  in  any  money  so  paid  ; 
and  that  person  shall  have  the  like  remedy  against  the 
payee  as  he  would  have  had  against  the  payer,  if  the 
payment  had  not  been  made  by  him. 

This  section  applies  only  to  payments  and  acts  made 
or  done  after  this  Act  comes  into  force. 

4.  (a)  An   instrument   creating   a    power- of-attorney, 

.  its  execution  being  verified  by  affidavit, 
gina0!  inst°ru-  statutory  declaration  or  other  sufficient 
ments  creating  evidence,  may,  with  the  affidavit  or  de- 
powers-of-attor-  Ciarati0n,  if  any,  be  deposited  in  the  High 
Court  within  the  local  limits  of  whose 
jurisdiction  the  instrument  may  be. 

(&)  A  separate  file  of  instruments  so  deposited  shall 
be  kept ;  and  any  person  may  search  that  file,  and  inspect 
every  instrument  so  deposited  ;  and  a  certified  copy 
thereof  shall  be  delivered  out  to  him  on  request. 

(c)  A   copy   of    an  instrument  so  deposited  may  be 
presented  at  the  office  and  may  be  stamped  or  marked  as 
a  certified  copy,   and,  when  so  stamped  or  marked,  shall 
become  and  be  a  certified  copy. 

(d)  A  certified  copy  of    an  instrument  so  deposited 
shall,  without  further  proof,  be  sufficient  evidence   of  the 
contents   of    the  instrument  and  of    the  deposit  thereof 
in  the  High  Court. 

(e)  The  High   Court  may,   from   time   to  time,  make 
rules  for  the  purposes  of  this   section,   and  prescribing, 
with  the  concurrence   of  the  Local  Government,  the  fees 
to  be  taken  under  clauses  (a),  (6)  and  (c). 

(/)  Throughout  British  Burmah,  the  Court  of  the 
Recorder  of  Rangoon  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  the  High  Court. 

(g)  This  section  applies  to  instruments  creating 
powers-of-attorney  executed  either  before  or  after  this 
Act  comes  into  force. 

5.  A  married  woman,   whether  a  minor  or  not,  shall, 
power-of-attor.    *y  virtue   of    this  Act,  have  power,  as  if 

ney  of  marriod     she  were  unmarried  and  of  full  age,   by   a 
women.  non-testamentary  instrument,    to   appoint 
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an  attorney  on  her  behalf,  for  the  purpose  of  executing 
any  non-testamentary  instrument  or  doing  any  other  act 
which  she  might  herself  execute  or  do  ;  and  the  provi- 
sions of  this  Act,  relating  to  instruments  creating  powers- 
of -attorney,  shall  apply  thereto. 

This  section  applies  only  to  instruments  executed   after 
this  Act  comes  into  force. 

Act  xxviu  of        6.    The  Trustees  and  Mortgagees  Powers 
1866,  s.  39,  re-    Act,  1866,  section  39,  is  hereby  repealed, 
pealed. 
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